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«  CASES  IN  CHANCERY. 


LOVEOEOVB 
9, 


18d4f.       and  agree  with  the  md  HWiamf  Dake  of  Manchester^ 
and  with  the  Postmaster-Greneral,  for  the  time  being, 
and  with  each  other,  and  with  the  executors  and  ad- 
Nbuon.      ministrators  of  each  other,   that  Robert  NelsoUj  and 
the  several  other  persons  subscribers  thereto^  should 
and  would,  from  tke  date  thereof,  daily  in  every  wedc, 
convey  from  the  general  post  office,  London^  to  the  post 
<^ce  at  Stroud^  and  back,  with  the  addition  of  twelve 
miles  to  and  from  Chalfbrd  and  WoUon'Under^Edge  at 
the  same  mileage,  viz.,  twopence  halfpenny,  his  Majesty's 
mail  of  letters  by  the  patent  coaches  then  in  use,  and  by 
such  other  carriages  as  the  Postmasler-General  should 
a|q>rove  or  direct  to  be  made  and  built  by  such  persons 
^  he  should  approve ;  and  that  they,  the  said  Robert 
Nelson^  and  the  several  other  persons  subscribers  thereto^ 
should  and  would  pay,  or  cause  to  be  paid,  by  quarterly 
paymeotSi  unto  such  person  or  persons  as  the  Postmaster- 
General  should  direct  or  approve  to  build  and  furnish 
such  coaches  or  carriages,  one  penny  halfpenny  per  mile 
for  every  mile  both  to  and  from  the  place  and  places 
before  named ;  and  that  Robert  Nelson^  and  the  several 
other  subscribers  thereto  should  conform  to  and  perform 
the  several  directions  and  agreements  therein  particu- 
larly mentioned.    And  in  case  any  of  the  subscribing 
parties  should  die,  become  bankrupt,  or  insolvent,  or 
by  any  breach  of  contract  or  neglect  of  duty  induce  the 
Postmaster-General  to  require  his  or  her  dismission^  (to 
do  which,  power  was  thereby  given)  that  then  the  other 
parties,  or  one  or  more  of  them,  should  either  work 
their,  his,  or  her  ground  or  admit  some  other  person,  to 
be  approved  by  the  Postmaster- Gieneral,  to  perform  the 
work  of  the  party  dismissed  or  removed.     But,  in  case 
any  of  the  parties  should  neglect  to  comply  therewith, 
and  the  Postmaster-General  should  be  obliged  to  convey 
the  mails  at  the  public  expense,  that  then  he  should  and 
might  retain,  out  of  the  payment  thereinafter  agreed  to 

be 
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be  umdef  all  wicb  sums  of  moD«y  as  be  should  so  pay. 
And  in  coDsideration  of  the  due  performanoe  of  the 
premises  by  the  said  contracting  parties^  the  said  FTiY- 
UoMf  Dake  of  Manehesler^  did  thereby  covetiant  and 
sgiw  to  and  with  the  said  Bobert  Nebon  and  the  other 
sabscribers  thereto^  that  hc^  the  said  JVUUam^  Dui^e  of 
Mandkaier^  or  the  Postmaster-General  for  the  time 
beings  should  and  w«>uld,  out  of  the  revenue  of  the 
post  office^  pay  unto  one  of  the  said  contracting  parties^ 
for  the  use  of  himsdf  and  the  several  other  partie8»  by 
quarterly  paymentsi  two-pence  halfpenny  per  mile  for 
erery  mile»  both  to  and  from  which  the  said  mails 
sbookl  be  conveyed  each  journey ;  and  it  was  further 
sgreed  that  the  contract  should  remain  in  force  until 
the  5th  of  JtiUf  18£9,  and  from  thence  until  three 
months'  notice  of  quitting  should  be  given  in  writii^ 
by  either  par^  to  the  other  parties. 


1834. 


LoVSOBOVf 

9. 

NsUONk 


This  agreement  was  executed  by  the  Defendants^ 
Ndmm  and  Car,  the  words  **  to  Benson^**  and  *<  to 
ChaybrdP  being  added  to  their  respective  signatures  ( 
it  having  been  agreed  between  these  parties^  that  UeUon 
was  to  horse  the  mail  from  London  to  Benson^  and  Cox 
from  BcMon  to  Chalford* 

The  Defendants  continued  to  supply  horses  for  the 
mail  coach,  for  their  respective  destinations,  according 
to  the  articles  of  agreement,  until  the  month  of  June 
16S1 ;  when  NeUon^  finding  the  portion  of  road  between 
Maidenhead  and  Benson  unprofitable,  declined  to  sup- 
ply horses  farther  than  from  London  to  Maidenhead  s 
and  gave  notice  to  the  Postmaster-Oeneral  for  the  time 
being  of  his  intention  to  determine  the  agreement  as  to 
that  portion  of  the  road* 


The  Postmaster^General  thereupon  entered  into  an 
^preement  with  the  PUiintifi^,  Bichard  Looegrooe^  dated 

B  2  the 


NxLsoir. 
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1BS4«       the  8th  dvyofjune  1831;  whereby,  after  recitii^  the 
1     ^  articles  of  agreement  of  the  5th  of  Jidfy  1828»  and  that 

Robert  Nelson  had  ceased  to  perform  the  work  upon  that 
part  of  the  ground  between  Maidenhead  and  Benson^ 
being  a  distance  of  twenty^one  miles,  and  that  the  Post- 
master-Gttieral  had,  pursuant  to  the  power  given  by 
the  said  recited  articles,  approved  of  Richard  Laoegraoe 
as  a  proper  person  to  perform  such  part  of  the  duty ; 
and  that  the  said  Richard  JLovegrove  had  thereupon  con- 
sented to  enter  into  this  present  contract  with  the  Post- 
master-Generai,  it  was  witnessed  that  the  said  Richard 
Ijoioegraoe^  in  consideration  of  the  premises,  did,  for 
himself  his  heirs,  executors,  and  administrators,  cove- 
nant and  agree  with  the  then  Postmaster- General,  and 
wkh  the  Postmaster-General  for  the  time  being,  so  long 
as  the  said  recited  contract  should  continue  in  forces 
that  be,  the  said  Richard  Lffoegraoe^  should  and  would 
well  and  truly  observe,  perform,  accomplish,  fulfil,  and 
keep  all  and  every  the  clauses,  provisoes,  articles, 
matters,  and  things  contained  in  the  said  recited  articles 
which,  on  the  part  of  the  said  Robert  Nelson^  his  heirs, 
executors,  or  administrators,  so  far  as  respected  the 
portion  of  ground  between  Maidenliead  and  Benson^ 
were  or  ought  to  be  observed,  performed,  fulfilled,  and 
kept,  according  to  the  true  intent  and  meaning  of  the 
said  articles,  as  fully  and  efiPectually  in  every  respect 
as  if  the  said  Richard  Laoegiooe  had  been  a  party  to,  and 
executed  the  said  recited  articles;  and  in  consideration  of 
the  premises,  the  then  Postmaster-Greneral  did  thereby 
covenant  and  agree  with  the  said  Richard  Lcroegroce 
that  he,  or  the  Postmaster-General  for  the  time  being, 
should  and  would  observe,  perform,  accomplish,  fulfil, 
and  keep  ail  and  every  the  clauses,  provisoes,  articles, 
matters,  and  things  contained  in  the  said  recited  articles. 

The  Plaintifi^  in  pursuance  of  this  agreement,  horsed 
the  mail  for  the  portion  of  road  between  Maidenhead 

and 
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and  Benson  from  the  date  of  the  agreement  until  tlie       1884* 
4th  of  April  18d2|  when  the  contract  between  the  Post- 
master<>General  and  the  Defendants  was  terminated. 
Nelson  recetved  from  the  Postmaster-General  the  allow-      Nelmh. 
ance  for  the  conveyance  of  the  mail  from  London  to 
Stroudy  and  he  kept  the  accounts  of  the  reoeipta  and 
disbursements,  and  the  Plaintiff  received  his  proportion 
of  the  profits  of  the  concern,  calculated  according  to 
the  namber  of  miles  performed  by  him,  fiom  the  date  of 
his  contract  with  the  Postmaster-General  to  the  19th  of 
November  1831.     Upon  the  balance  and  settlement  of 
the  accounts  on  the  termination  of  the  contract,  it  ap- 
peared that  a  sum  of  175/.  was  due  to  the  Plaintiff  for 
his  share  of  the  profits.     The  Plaintiff  being  unable  to 
obtain  the  payment  of  that  sum  from  either  of  the  De- 
fendants, the  bill  was  filed  against  them  for  an  account  of 
the  concern  from  the  time  of  the  Plaintiff's  agreement 
with  the  Postmaster-General,  the  Plaintiff  insisting  that 
by  snch  agreement  he  became  a  partner  in  the  concern, 
with  the  same  rights  as  if  he  had  been  originally  a 
part  J  to  the  articles  of  agreement  otjuiy  1628. 

The  defendant  Nelson  admitted  that  by  the  contract 
oljahf  1826;  he  had  engaged  to  horse  the  mail  from 
London  to  Benson;  and  he  stated  that  the  mode  in  which 
miul-coach  contractors  conducted  their  business  was,  that 
different  individuals  engaged  to  horse  the  coach  a  cer- 
tain number  of  miles,  and  that  when  the  accounts  of  the 
earnings  of  the  coach  were  from  time  to  time  made  up, 
such  earnings  were  divided  among  the  parties  according 
to  the  number  of  miles  each  contracting  party  had 
worked,  and  that  such  business  was  in  no  respect  con- 
sidered by  the  parties  as  a  partnership  business,  nor  had 
any  partnership  been  entered  into  by  the  defendant,  Cox^ 
and  the  plaintiff.  The  defendant  admitted  that  he  and 
Cox  had  received  from  the  Postmaster-General  the 
allowance  for  the  mileage,  and  that  he  had  paid  to  the 

B  3  Plaintiff 


NSLSON. 


>  CASES  IN  CHANCERY. 

18S4.       plaintiff  bis  abiire  of  the  eArnings  of  tbe  ootch  from  the 
LovsGRovx    ^'^^  ^  ^  plaiotiff 's  agreemeiU  with  the  PostmaaCer- 
V*  General  down  to  the  19th  of  Naoember  ISSlt  and  that 

the  plaintiff  was  entitled  to  receive  his  share  of  the 
earnings  from  that  time  to  the  termination  of  the  oon- 
tract;  but  he  submitted  that  no  partnership  between 
hioiself  and  Cox  and  the  plaintiff  was  constituted  bj  the 
ocmtracts  of  tbe  5th  of  Jufy  1828,  and  the  8th  of  Jime 
1881. 

The  Defiandant  Com^  by  his  answer,  stated  that  pre- 
vioosly  to  entering  into  tbe  contract  with  the  Post- 
master-General, he  wrote  a  letter  to  Mr.  JdkmoHf  the 
inspector  of  the  General  Post-Office,  through  whose 
agency  tbe  contract  was  made^  inquiring  whether  it  was 
clearly  understood  that  he,  the  Defendant  Cbur,  and 
Nelson^  were  not  responsible  fat  each  other,  but  that  h^ 
Cbir,  was  responnble  only  for  the  ground  he  had  sepi^* 
rately  contracted  to  work ;  and  that  Mr,  JoAnson,  in 
reply  to  such  letter,  had  assured  him  that  practically 
Nelson  would  be  considered  responsible  only  in  respect 
of  furnishing  the  horses  to  Befison^  and  he^  the  De- 
fendant CoXi  for  the  remainder  of  the  distance.  The 
Defendant  further  stated,  that  he  was  not  privy  to 
tbe  articles  of  agreement  between  tbe  Plaintiff  and  the 
Postmaster-General;  that  when  the  Defendant  Nekon^ 
as  tbe  fact  was,  transmitted  to  him,  in  Jvfy  1831, 
tbe  monthly  account  ending  tbe  80tb  of  Jufy^  in  which 
he  gave  credit  to  the  Plaintiff  for  a  share  of  tbe 
general  profits  of  the  concern  in  proportion  to  the  dis- 
tance from  Maidenhead  to  Benson,  he,  tbe  Defendant 
Coxy  refused  to  settle  such  account,  insisting  that  the 
Plaintiff  was  not  a  partner  in  the  concern ;  that  Nelson 
afterwards  reformed  the  account,  taking  credit  to  him- 
self for  tbe  whole  distance  between  London  and  Benson^ 
and  that,  if  Nekon  paid  to  the  Plaintiff  a  share  of  the 
profits  according  to  the  work  performed  by  tbe  Plain- 
tiff 
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down  to  Naoemier  1831,  saeh  payment  must  have  1834. 
been  made  as  tbis  Defendant  supposed,  in  oonsequeooe 
of  sn  agreement  between  Ndxm  and  the  Plaintiff,  to 
which  he,  the  Defendant  Caev  was  neither  par^  nor 
priTj.  And  he^  the  Defendant  Cox^  further  stated  that 
he  had  uniformly  penisted  in  refusing  to  acknowledge 
the  PlttntMT  as  a  partner,  or  to  hare  any  dealii^  with 
htm,  down  to  the  time  of  the  termination  of  the  ooalract 
on  the  4th  of  April  1832,  when  Nelson  again  endeavoured 
to  connect  him  with  the  Plaintiff  by  rendering  a  final 
account,  which  he,  the  Defendant  Car,  refused  to  adopt. 

The  question  in  the  cause  was,  whether  the  Plaintiff 
was  or  was  not  to  be  considered  as  a  partoer  in  the  con- 
oern,  and  consequently  entitled  to  the  aeoount  prayied^ 
as  if  he  had  been  a  par^  to  the  original  agreement 
iijiify  1828. 

Mr.  PemberUm  and  Mr.  Ching^  for  the  Plaintifl^  argued 
that  by  the  terms  of  the  contract  between  the  Post- 
master^Creneral  and  the  parties  subscribing  it,  the 
nominee  of  the  Postmaster^General,  in  case  of  the 
neglect  of  any  one  of  the  parties  to  perfcrm  the  duty 
contracted  for,  became  as  much  a  partner  in  the  con* 
oern,  and  was  as  fully  entitled  to  an  account  against 
the  subscribing  parties,  in  the  character  of  co-partner, 
as  if  he  had  been  an  original  party  to  the  instrument. 
There  were  several  cases  at  law  bearing  upon  this 
question. 

In  'Promonl  ▼.  Coupland  {a),  where  the  plaintiff  and 
defendant  had  been  engaged  in  runnii^  a  ooach  from 
Bath  to  Londofif  the  plaintiff  finding  horses  for  one 
part  of  the  read,  and  the  defendant  for  another,  and 
the  profits  of  each  party  were  calculated  according  to 

the 

(a)  9  Bmg»  1 70. 
B  4 
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1884.  the  number  of  miles  covered  by  his  own  horses,  the 
plaintiff  receiving  the  fiires,  and  rendering  a  weekly 
account  of  them  to  the  defendant,  it  was  held  that 
the  plaintiff  and  defendant  were  partners  in  this  con- 
cern, and  that  in  an  action  by  the  plaintiff  against  the 
defendant  upon  a  separate  transaction,  the  defendant 
could  not  set  off  a  balance  in  his  favour,  where  no  final 
adjustment  had  been  made,  upon  these  weekly  accounts. 
Barton  v.  Hanson  (a)  was  cited  in  that  case  to  shew 
that  the  parties  were  partners ;  but  Chief  Justice  Best 
observed  that  no  authority  was  requisite  to  prove  that 
the  parties  were  partners,  because  both  were  engaged  in 
carrying  the  same  passengers,  they  divided  the  profits, 
and  were  answerable  to  the  public  jointly.  The  same 
reasons  for  constituting  a  partnership  applied  to  the  case 
of  the  present  PlaintiS^  with  the  exception  of  one  of  the 
particulars,  mentioned  by  Chief  Justice  Besi^  namely,  a 
just  distribution  of  the  profits,  to  which  the  Plaintiff 
was  clearly  entitled,  and  which  it  was  the  object  of  this 
suit  to  obtain. 

In  Badenhurst  v.  Bates  [b\  where  several  persons, 
jointly  interested,  agreed  to  horse  a  coach,  each  of  them 
one  stage  on  the  road  from  Liverpool  to  Birmingham^ 
and  that,  in  case  of  default,  one  of  them  should  sue  the 
defaulter  for  a  penalty,  which  should  be  divided  among 
the  non-defaulters,  it  was  held,  that  an  action  might 
be  brought  upon  the  agreement  against  a  defaulter  by 
the  party  appointed  to  sue,  and  that  the  odiers  need 
not  join  in  the  action.  In  that  case,  the  foundation  of 
the  judgment,  which  was  also  pronounced  by  Chief 
Justice  Best^  was  a  recognition  of  the  parties  in  the 
character  of  partners.  In  Helsby  v.  Mears  (c)  it  was 
held,  that  a  special  contract  made  by  one  of  several 
joint  coach  proprietors  ibr  the  carriage  of  parcels  was 

binding 

(o)  2  Taunt.  49.  {b)  3  Bing.  465.  (c)  8  Doio/.  4-  R^l  S89. 
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binding  upon  them  all,  though  some  of  them  became        18S4. 
proprietors  after  the  contract  was  made.  ^ 

LOTSOAOTS 
V. 

In  the  present  case,  the  Defendant  Cox  rdied  upon  Nsuov. 
his  having  repudiated  the  introduction  of  ZxnMjgroiJe  as 
a  partner;  but  Nelson  having  n^lected  to  perform  a 
portion  of  his  duty,  Cox  was  bound  by  that  part  of 
the  contract  which  enabled  the  Postmaster-General  to 
nominate  another  person,  and  it  was  not  competent  to 
Cox  to  repudiate  the  partnership  constituted  by  the  no* 
mination  of  the  Plaintiff. 


As  to  Car's  statement  that  he  was  ignorant  of  the 
contract  between  the  plaintiff  and  the  Postmaster- 
General,  he  knew  that  Nelson  had  declined  working 
the  portion  of  road  from  Maidenhead  to  Benson^  and  that 
this  part  of  the  contract  must  be  performed  by  some 
one,  and  his  refusal  to  recognise  the  plaintiff  as  a  partner 
in  My  1831  was  conclusive  as  to  his  knowledge  that 
the  pluntiff  was  the  person  who  had  been  introduced 
into  the  concern.  In  the  evidence  of  Coa^s  own  agent, 
Wttkefieldj  it  appeared  that  Wak^ld  met  the  plaintiff 
in  the  following  Naoember  at  the  oflSce  of  Mr.  Johnson^ 
the  superintendant  of  mail-coaches,  and  there  heard  the 
plaintiff  state  that  Mr.  Johnson  had  settled  with  him  for 
the  mileage,  but  that  he  further  claimed  his  share  of  the 
partnership  profits.  There  could  be  no  doubt,  there- 
fore, that  Cox  was  perfectly  cognisant  of  the  contract 
between  the  plaintiff  and  the  Postmaster-General,  though 
it  was  not  directly  communicated  to  him. 

■ 

Mr.  BickersUth  and  Mr.  Laoat,   for  the  Defendant 
Nelson. 

Mr.  TYeslove  and  Mr.  Wilbrahanif  for  the  Defendant 
Cox. 

This 
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lasi.  This  is  subsUotially  the  suit  oi  Lotoegraoe  and  N€bon 

.      -  aeainst  Cox  s  for  there  can  be  no  doubt  that  when  Nelitm 

«.  determined  to  decline  working  the  portion  of  road  be- 

^*"^^'  tween  Maidenhead  and  Benson^  he  entered  into  a  sub- 
contract with  honegrooe^  which  was  never  cooimnnicaled 
to  CbdT.  The  correspondence  between  Cox  and  the  super- 
intendant  of  mail-coaches,  before  any  contract  was  en- 
tered into^  shews  the  anxiety  of  Cox  to  limit  his  own 
responsibility  to  the  portion  of  road  which  he  had  agreed 
to  work ;  and  he  had  every  reason  to  suppose,  from  the 
answer  of  Mr.  Johnson^  that  this  was  to  be  considered 
the  basis  of  the  agreement,  as  between  Cox  and  the 
post  office.  Supposing,  however,  that  answer  to  be 
ambiguous,  and  the  contract  itself  not  to  admit  of  a 
construction  which  would  exonerate  Cox  from  the  con* 
sequences  of  Nelson^s  defiiult,  still,  according  to  the  lan- 
guage of  that  contract,  the  Plaintiff  could  not  be  imposed 
as  a  partner  upon  Cox,  without  previous  notice  having 
been  given  to  him  that  Nelaon  had  neglected  or  aban- 
doned his  engagement  in  the  articles  of  agreement  as 
to  the  furnishing  of  horses  for  a  particular  part  of  the 
road.  If  such  notice  had  been  given.  Cox  would  have 
had  the  opportunity  to  act  upon  the  option  given  to 
him  by  the  articles,  to  perform  himself  the  duty  neglected 
by  Nebon.  Cox  refused  to  have  any  dealings  with  the 
Plaintiff  from  the  moment  Nelson  transmitted  accounts 
in  which  the  Plaintiff's  name  appeared,  and  he  uni- 
formly persisted  in  his  refusal  to  recognise  the  Plaintiff 
as  a  partner.  Unless,  therefore,  a  partnership  with  the 
Plaintiff  can  be  forced  upon  the  Defendant  without  his 
consent,  and  against  his  expressed  will,  it  is  impossible 
that  this  bill  can  be  sustained.  In  Ex  parte  Barrof»(a), 
Lord  Eldon  said,  "  A  man  may  become  a  partner  with 
B.,  where  A.  and  B.  are  partners,  and  yet  not  be  a 

member 

(a)  S  Bate,  2S2. 
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manber  of  the  peitnership  which  exists  between  A,  and        1854. 

B."    Whmterer  rdatton,  therefore^  may  subsist  between  ^     - 
NdsoH  and  the  Plaintiff  by  reason  of  the  transactions  «. 

between  them,  the  Plaintiff  can  claim  no  account  against  Nsuon. 
Cotr,  who  expressly  repudiated  all  dealings  with  hinu 


Mr.  PemberUm^  in  reply. 

Tte  Mastkr  ^  ihe  Bolls. 

This  case  raises  a  question  of  very  considerable  im- 
portance to  the  Postmaster-General  with  respect  to  the 
construction  of  the  contracts  into  which  he  usually  en- 
ters with  persons  employed  in  the  conduct  of  mail  coaches. 
There  are  two  quesUons  to  be  considered;  first,  did 
this  contract  authorise  the  Postmaster-General  to  appoint 
a  person  who  is  to  be  considered  as  a  partner  in  this 
concern,  as  if  he  had  been  originally  a  party  to  the  con- 
tract; and  has  the  Postmaster-General  in  this  particular 
case  appointed  such  a  person  in  conformity  with  the 
terms  expressed  in  the  contract  ?  Secondly,  did  those 
expressed  terms  require  notice  to  be  given  by  the  Post- 
master-General to  every  person  who  was  originally  a 
party  to  the  contract  before  he  made  such  appoint- 
ment ?  Before  he  can  name  a  new  person  as  a  partner, 
the  persons  who  are  actually  partners  have  a  right,  by 
the  terms  of  the  contract,  to  prevent  any  new  appoint- 
ment, by  undertaking  to  perform  that  part  of  the  duty, 
in  neglect  or  default  of  which  authority  is  given  to  the 
Postmaster-General  to  appoint.  It  being  therefore  in 
the  option  of  the  existing  partners  to  perform  the  duty 
themselves,  before  the  Postmaster-General  can  appoint 
another  person  to  perform  it,  I  am  of  opinion  that,  ac- 
cording to  the  true  construction  of  this  contract,  notice 
must  be  given  by  the  Postmaster-General  to  every 
existing  party  to  the  contract  before  he  can  name  a  new 

party. 
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1884. 


lovegrovs 
Nelson. 


party.  It  is  extremely  important  that  the  existing  part* 
ners  should  have  such  notice,  because  it  is  necessary 
that  they  should  have  a  proper  confidence  in  the  new 
partners  who  are  introduced,  and  who  are  mutually  to 
account  with  the  rest  for  the  receipts  and  disbursements 
in  the  general  concern. 

There  is  another  consideration  which  renders  such 
notice  still  more  important.  By  the  terms  of  the  con- 
tract, the  Postmaster-General  has  a  right  to  pay  to  the 
person  so  introduced  into  the  concern  the  whole  sum 
due  to  all  the  partners.  Every  partner,  therefore^  has 
a  most  material  interest  in  the  introduction  of  such  new 
partner,  and  I  am  clearly  of  opinion  that  no  such  new 
partner  can  be  introduced  without  notice  to  every  person 
interested  in  the  concern. 


But,  although  no  such  new  partner  can  be  introduced 
without  notice,  there  may  be  in  this,  as  in  every  other 
case,  a  waiver  on  the  part  of  the  persons  who  are  legally 
entitled  to  take  the  objection,  that  no  notice  has  been 
given;  and  the  next  consideration  is,  whether  there 
has  been  a  waiver  on  the  part  of  the  Defendant  Cox. 
No  waiver  in  direct  terms  can  be  imputed  to  him. 
When  he  was  informed  that  Lovegrave  claimed  to  be  a 
partner,  he  refused  to  have  any  dealings  with  him  in 
that  character,  and  persisted,  to  the  termination  of  the 
contract,  in  his  objection.  It  is  said  that  Cox,  when  he 
made  the  objection,  was  aware  that  Looegrove  had  been 
introduced  by  the  authority  of  the  Postmaster-General ; 
and  if  I  had  found  any  evidence  to  shew  that  Cox  was 
aware  of  that  fact,  I  should  have  thought  it  incumbent 
upon  him  immediately  to  inform  the  Postmaster-Ge- 
neral that  he  was  himself  ready  to  undertake  the  work 
confided  to  Lovegraoe.  I  do  not  find  the  fact  that  Mr. 
Cox  was  ever  aware  of  the  agreement  between  the  Post- 
master- 
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master- General  and  Imegraoe.  It  is  true  that  Wakefield^        1834. 

the  agent  of  Cox^  says  in  his  evidence,  that  he  met  Mr. 

Ldnxgi^aoe  at  the  office  of  Mr.  Johison^  the  superintend- 

ant  of  mail  coaches,  and  that  he  there  learnt  that  Mr.       Nblson. 

Laoegrove  had  received  from  the  Postmaster*General 

that  portion  of  the  mileage  which  was  due  in  respect  of 

the  horsing  from  Maidenhead  to  Benson^  but  it  is  plain 

that  Nelson  had  fully  consented  tQ  Lcwegraoe  receiving 

that  portion  of  the  mileage,  and,  therefore,  if  there  had 

been  no    engagement  whatever  with    the   post  office, 

Wakefield  would  not  have  been  surprised  that  Laoegrove 

had  received  that  mileage,  because,   according  to  the 

whole  conduct  of  Nelson  and  of  LoDegrovCf  it  was  clear 

that  Nelson  would  have  permitted  Looegrooe  to  receive 

it     It  does  not  amount,  therefore,  to  evidence  of  the 

fiict  that  Cox  was  aware  of  the  agreement  entered  into 

with  the  post  office. 

Upon  these  considerations,  I  am  of  opinion  that  the 
Plaintiff  does  not  stand  in  a  relation  which  entitles 
him  to  an  account  against  Cox  and  Nelson.  I  do  not 
consider  that  the  eflect  of  my  judgment  in  this  case 
will  be  to  deprive  the  Plaintiff  of  all  remedy.  It  ap- 
pears to  me  that  he  is  fully  entitled  to  an  account  of  this 
concern  against  NeUon,  and  tt  may  be  that  he  is  entitled 
to  noake  Cox  a  party  in  a  new  suit,  in  which  his  case  is 
put  entirely  upon  the  assent  of  Nelson  to  his  horsing  the 
coach  from  Maidenhead  to  Benson :  but,  according  to 
the  present  frame  of  this  bill,  I  am  bound  to  dismiss  it 
with  costs. 


On  the  following  day,  his  Honor  intimated  that  NeU       Jan.  24. 
5011  was  not  entitled  to  his  costs. 


The 
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1834.  The  pUintiff  presented  a  petition  of  reheering  to  the 

*  ■ '  Lord  Chancellor. 

Nbuon.  m,.^  Ching  (in  the  absence  of  his  leader),  for  the  Ap- 

pdlant,  sUted  that  the  J>efendant  Ndsan  had  admitted 
bis  own  liability  to  the  demand  of  the  Plaintifl^  and 
that  Cox  was  the  only  Defendant  who  appeared  upon 
this  appeaL  In  support  of  the  proposition  that  all 
the  parties  were  to  be  considered  as  partners,  he  dted 
and  commented  upon  the  same  cases  which  had  been 
cited  in  the  Court  below;  and  he  further  contended 
that  twea  if  the  principle  of  the  decisbn  were  right, 
namely,  that  notice  of  Nelson^s  abandonmoit  of  the 
contract  as  to  the  portion  of  road  between  JtCtufen- 
head  and  Benson  ought  to  have  been  giren  by  the 
Postmaster-Greneral  to  the  other  contracting  parties,  so 
as  to  have  afforded  Car  the  option  of  working  it  hioi* 
sel^  there  had  been  a  waiver  of  such  notice  on  the 
part  of  Coxt  who  knew  of  the  duty  having  been  under- 
taken by  Lofoegrooe^  shortly  after  the  date  of  the  agree- 
ment between  him  and  the  Postmaster-General;  and 
notice  to  one  partner  in  a  partnership  transaction 
was  notice  to  the  other.  Cox  evidently  knew  of  the 
nomination  of  the  Plaintiff  by  the  Postmaster-General ; 
he  had  as  manifestly  by  his  conduct  acquiesced  in  that 
nomination ;  and  it  was  against  all  justice  to  defeat  the 
claim  of  the  Plaintiff  to  that  share  of  the  profits  to  which 
he  was  entitled  under  the  agreement  oijubf  1831,  upon 
the  ground  of  Cox  having  been  deprived  of  a  right  of 
option  which  he  took  no  step  whatever  to  claim  or  ex- 
ercise, and  which  his  whole  conduct  shewed  that  he  was 
content  to  waive. 

Mr.  Tredaoe^  Mr.  WiJhrahamj  and  Mr.  Woodj  for  the 
Respondent,  admitted  that  the  cases  cited  would  have 
some  application,  if  there  were  any  foundation  for  the 

allegation 
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allegation  in  the  bill,  that  the  Pluntiff  had  engaged  18S4. 
in  the  coneem  with  the  knowledge  and  eoncarrenee 
of  Cbr/  but  Cox  knew  nothing  of  the  contract  be- 
tween the  Postmaster-General  and  Lcwegraoej  and  had  Nblsok. 
uniformly  refused  to  acknowledge  Lovegrove  as  a  part- 
ner, or  to  have  any  dealings  with  him.  Where  A. 
disposed  of  a  part  of  his  interest  in  a  partnership 
concern  to  B.j  an  account  might  be  taken  between 
Am  and  B.  in  respect  of  the  share  of  the  profits  to 
which  B,  was  entitled,  and  B,  was  bound  by  all  the 
equities  between  ^.  and  the  other  partners;  but  the 
other  members  of  the  partnership  could  not  be  af- 
fiected  by  the  transaction  between  A.  and  B.  Ex  parte 
Barram  {a\  Brawn  v.  De  TasieL  {b)  Thus  in  Bra/f  ▼• 
Firomoni  (c),  where  the  three  defendants  worked  a  coach 
from  London  to  Bath,  each  finding  horses  for  certain 
stages,  and  the  bill  was  filed,  as  in  the  present  case,  for 
an  account,  and  a  proportionate  share  of  the  profits, 
Smiikj  one  of  the  defendants,  having  employed  the 
plttntiff  to  provide  horses  for  a  part  of  his  dbtance^ 
the  same  Judge  who  decided  the  present  case  held,  that 
the  plaintiff  claiming  under  Smith  must  be  subject  to 
the  account  between  him  and  the  other  defendants,  and 
could  claim  payment  only  out  of  the  balance  due  to  Smith; 
hut  that  it  would  have  been  otherwise  if  the  other  co- 
defendants  had  accepted  him  in  the  concern  in  lieu  of 
Smith.  11^  therefore,  there  was  a  sub-contract  between 
Nelson  and  the  Plaintiff  in  respect  of  horsing  the  mail 
from  Maidetihead  to  Benson,  the  Plaintiff  was,  no  doobt^ 
entitled  to  his  share  of  the  profits  as  against  Nelson, 
though  the  Master  of  the  Rolls  considered  his  suit  im- 
properly framed  for  the  purpose  of  recovering  such 
share;  but  it  was  impossible  to  contend  that  Cox,  who 
was  neither  party  nor  privy  to  the  instrument  under 

which 

(a)  2  Rose,  252.  (6)  7ac.  284.  (c)  6  Mad.  5. 
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1834.        which  the  Plaintiff  claimed,  and  who  had  repudiated  all 
partnership  or  dealings  with  the  Plainti^   oould  be 
V.  affected  by  any  odUateral  transactions  between  him  and 

It  was  not  denied  that,  by  the  terms  of  the  original 
contract.  Cox  was  entitled  to  notice  of  the  de&nlt  of 
Nelson  before  any  other  person  could  be  nominated 
by  the  Postmaster-General;  but  it  was  said  that  Cox 
had  waived  the  notice  by  not  having  claimed  it,  and 
by  having  subsequently  acquiesced  in  the  dischai^ 
of  the  duty  by  the  Plaintiff.  But  how  could  Cox  ex- 
ercise his  right  of  option,  when  the  only  nodce  he  re*- 
ceived  was  the  information  that  the  Plaintiff  had  been 
appointed  —  that  the  very  event  had  taken  place  which 
the  notice  would  have  enabled  him  to  prevent?  The 
nomination  of  the  Plaintiff  by  the  Postmaster-General, 
having  been  made  without  notice  to  Cor,  was  void  as 
against  him,  and  could  receive  no  validity  from  any 
supposed  constructive  acquiescence  of  Cox^  or  from  any 
thing  short  of  Cox^s  express  confirmation.  Such  con- 
firmation Cox  bad  uniformly  refused. 

Mr.  Chingy  in  reply. 


Aug^tt  7.  The  Lord  Chancellor. 

The  question  here  was,  whether  a  mail-coach  contract 
constituted  a  partnership  among  the  contractors  under 
the  following  circumstances :  *— 

In  July  1828,  Nelson  and  Cox  contracted  with  the 
Postmaster-General  to  horse  the  muls  from  London  to 
Stroud  in  Gloucestershire  and  to  Chalford,  the  contract 
being  liable  to  be  put  an  end  to  on  three  months'  notice 
on  either  side. 

In 


r 
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la  Jme  iASl,  Hdtmy  «lio  ImoI  jooiitraeled  to  supply  laM. 
tbe  horses  from  Ijondtm  io  Benmnif  gave  iMliise  lo  ik^ 
Fostmastjar-Gcoeial  of  tkeiBtaiadaDixioiit  of  bis  conirsot, 
as  to  the  part  of  the  road  between  Maidenhead  a«d 
BemoFL  On  the  8th  of  June  18dl»  Looegrooe  agreed 
vilh  ihe  PostoaasteP-Geoeral  to  pavferoi  the  oontnact 
between  Maidenhead  and  Beruon,  which  he  aceordingljr 
did.  In  April  1832,  the  contract  between  the  Post- 
mastec'^Teiienil  and  the  serecal  jMrlks  was  temiaafted. 
CSar  a?eff8»  that  he  had  thtoughont  camftAly  guarded 
against  being  drawn  into  a  partaerafaip  with  his  hrotfier- 
oontiBotorsy  and  ¥ery  possibly  be  intended  «o  tode^  aad 
tfaoqgbtfaehad'doBeao;  and  he  aqfsfiirthert  that  before 
he  entered  sato  the  oonlract  !fae  detained  an  assurance 
from  the  pos^H)ftce  (bat  this  should  be  afoided. 

The  profile  aiving  from  the  oontraot  with  the  Best- 
masleivGeneial  were  divided  between  the  coatmottng 
parties  according  to  their  respective  distances.  Upon 
the  deteraunatioB  of  the  contract,  lAwegrove,  not  beiog 
able  to  obtaia  his  share  of  the  profits,  filed  his  bill  for 
an  account  of  all  monies  paid  under  Ae  allciged  partner- 
skip^  The  Master  of  the  Hells  dismissed  the  bill,  aad 
diis  is  an  appeal  from  his  Honoris  decree. 

There  are  two  questions  infol ved  in  this  case :  First» 
is  the  Postoiaster-General  entitled  by  the  coirtiact  to 
fill  up  Tacaocies  among  the  partners,  or  geaerally  to 
name  persons  who  shall  become  partners  with  the  others 
in  all  Kspeds  ?  Secondly,  was  the  appointment  made 
in  this  case  oonJbnnably  to  the  pcoviaioBS  of  the  con* 
tcact;  in  other  words,  was  prevbus  aoiice  requisite  to 
all  the  remaining  partners  ?  If  aeceasaryy  was  it  jiven? 
and  if  not  jgiven,  has  there  been  a  waiver  by  those  en- 
titled to  nolioe  ? 

Vol.  III.  C  These 
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lBS4f.  These  qoestioiis  exhaust  the  whole  case;  bnt  as  I 

r      -  dVEsr  with  his  Honor  in  some  material  points,  whale  I 

o.  agroe  with  him  in  others^  I  shall  be  obliged  to  go 

NsfjQir.      through  the  case  minutdy;  and  this  becomes  the  more 

desirable,  in  consequence  of  the  importance  said  to  be 

attached  to  this  case  by  those  connected  with  the  poblic 

service. 

It  must  be  observed,  that  this  contract  is  veiy  im- 
perfecdy  and  inartificially  drawn;  and  that,  if  the  Court 
is  obliged  to  impose  a  construction  upon  it  which 
may  prove  inconvenient  to  the  public,  the  &ult  lies 
not  here^  but  elsewhere.  The  dause  empowering  the 
Postmaster-Greneral  to  fill  up  vacancies  does  not  ex* 
pressly  provide  for  the  case  which  has  happened — a 
vacancy  by  resignation.  It  only  contemplates  bank- 
ruptcy, insolvency,  breach  of  contract,  and  neglect  of 
duty ;  and  provides  that  in  such  cases  the  Postmaster- 
General  may  remove,  and,  in  a  certain  way,  fill  up  the 
vacancy.  The  omission  of  the  case  of  resignation  is 
owing  to  what  no  draughtsman  ever  ought  to  do; 
namely,  making  one  clause  serve  two  purposes.  Who- 
ever prepared  this  contract  was  minded  to  provide  at 
once  the  power  of  removal,  and  the  power  to  name 
a  successor ;  and  the  clause^  by  which  these  purposes 
were  to  be  effected,  referred  only  to  cases  of  breach  of 
contract  or  inability  to  perform  it.  Yet  I  think,  that  if 
under  the  words  ^n^ect  of  duty'  we  are  not  entitled  to 
include  a  notice  of  not  continuing  to  perform  it,  we 
may  assume  that  the  case  of  resignation  is  understood, 
though  not  repressed,  and  comes  within  the  spirit,  if 
not  reached  by  the  letter,  of  this  clause.  If  so^  the 
Postmaster-General  has  a  power  of  naming  the  suc- 
cessor in  a  certain  way,  and  in  a  given  case.  Let  us 
next  see  what  that  is,  and  whether  it  arose  here. 
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The  clause  is,  that  in  the  case  of  death,  bankruptcy^  1894. 
and  the  other  cases  mentioned,  not  the  Postmaster- 
General  shall  appoint,  but  one  or  more  of  the  other 
parties  shall  work  the  ground  of  the  party  removed,  or 
admit  the  nominee  of  the  Postmaster-General.  Now, 
whatever  may  be  the  inconyenience  resulting  from  the 
construcdon  that  must  be  put  upon  this  clause,  can 
there  be  the  least  doubt  that  it  only  gives  the  Post- 
master-General the  nomination  of  a  successor  in  case 
the  remaining  partners  decline  to  take  the  vacant  place? 
The  whole  is  as  plainly  an  alternative  as  can  be  con- 
ceived. Nay,  the  primary  object  of  the  provision  is  the 
option  given  to  the  remaining  partners;  and  it  is  only 
in  the  event  of  their  refusing,  that  the  Postmaster-Ge- 
neral is  even  mentioned. 

But  if  this  be  the  plain  intendment  of  the  provision, 
there  seems  to  be  no  doubt  at  all  that  notice  must  first 
be  given  in  some  way  to  the  remaining  partners ;  else 
how  can  it  be  said  that  the  event  has  happened  which 
alone  gives  the  Postmaster-General  a  power  to  nominate 
— namely,  none  of  the  other  parties  working  the  ground 
of  the  one  removed  or  declining  ?  I  therefore  entirely 
agree  that  this  notice  was  necessary.  At  the  same 
time,  I  perceive  plainly  enough  the  extreme  inoon- 
▼enieuce  of  this  construction;  for  as  there  may  be 
twenty  contractors  on  a  line  of  road,  it  will  follow  that 
there  can  be  no  arrangement  made  to  supply  the  place 
of  any  one  until  all  the  rest,  down  to  Edinburgh  or 
Inverness  for  example,  have  had  notice  and  declined. 
This  may  not  have  been  intended  at  the  General  Post- 
Office,  but  we  are  here  in  a  place  where  men's  meaning 
can  only  be  gathered  from  the  language  they  use  to 
convey  it;  and  the  language  of  this  contract  is  quite 
plain  and  firee  from  all  doubt,  or  obscurity. 

I  C  2  I  will 
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1684. 


I  will  here  dispose  of  a  pmnt  which  was  made  in  the 
aigument,  and,  as  I  thiok,  without  either  necessity  or 
foandation ;  that  no  partner  can  be  named  for  another; 
that  no  one  can  be  put  upon  another  as  a  partner  witboot 
his]consent.  I  say  this  was  superfluous,  both  became  the 
proposition  is  reaily  self-evident,  and  because  no  neoea- 
sily  for  iolporting  it  into  the  cose  exists.  Such  an  argu- 
ment is  wholly  inapplicable  to  the  present  question.  To 
make  a  person  a  partner  with  two  others,  their  consent 
must  clearly  be  bad,  but  there  is  no  particular  mode  or 
4;«Be  required  of  giving  that  consent ;  and  if  three  enter 
into  partnership  by  a  contract  which  provides  that»  tm 
one  retiring,  one  of  the  remuning  two,  or  even  a  feuith 
■peMon  who  is  no  partner  at  all,  shall  name  the  successor 
to  take  the  share  of  the  one  retiring,  it  is  dear  that  this 
would  be  a  valid  contract  which  the  Court  must  per- 
form, and  that  the  new  partner  would  come  in  as 
«nlirely  by  the  consent  of  the  other  two,  as  if  they 
had  adopted  him  by  name.  The  present  contract 
is  of  this  description ;  and  if  the  manner  of  executing 
the  power  of  nomination  be  pursued  by  the  Postmaster^ 
'Oeoeral,  the  successor  to  the  vacant  place  comes  in, 
strictly  speaking,  by  the  previous  consent  of  die  whole 
body  of  contractors. 


In  the  present  case,  however,  it  is  ^id  that  the 
Postmaster-General  gave  no  snch  notice  as  was  required, 
nor  did  Nelson  the  retiring  partner ;  so  tliat  the  other, 
Cosj  had  no  option  given  him  totdce  the  portion  of  road 
abandoned  by  Ndson ;  and  I  think  it  cannot  be  doubted 
liiat  this  18  true.  There  is  no  proof  wiialever  of  notice ; 
and  €kKc  wholly  denies  all  partnerdiip  even  with  Nelson^ 
and  all  responsibility  for  him,  though  of  the  correctness 
of  this  last  statement  I  am  now  to  speak.  That  Cox  and 
Nelson  were  never  partners  in  the  contract,  can  rest 
only  upon  the  assumption  that  the  memorandum  at- 
tached 
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taebed  to  each-  name  subsGribed  is  parcel  of  the  contract  18S4. 

or  a  qualification  of  it, — binding  with  respect  to  the  ^      ^  ^' 

other  party,  the  rostmaster-GeneraJ,  and  not  merely  «. 

binding  as  between  the  other  contractors.  Nbuoh. 

But  there  is  no  pretence  at  all  for  this  assumption* 
The  contract  is  express.  All  the  contractors  bind  them- 
sehres  to  peribrm  the  mail  coach  serrice  to  Stroud  and 
CkaJtfbrd  and  back;  that  is,  all  are  bound  jointly  and 
seyerally  for  the  whole  duty.  The  memorandum  is 
only  a  note,  possibly  not  at  all  binding  on  any  of  the 
contractors,  except  as  notice  of  an  arrangement  among 
themselves — certainly  in  no  wise  binding  upon  the 
Postmaster-General.  After  an  agreement  so  expHcit, 
by  such  express  words  as  are  contained  in  the  contract, 
nothing  but  the  most  positive  expressions  in  any  note 
attached  to  the  signatures  could  operate  an  exception, 
restriction,  or  qualification;  and  all  we  have  here  are 
the  words  *'  to  Bensofij*  afiixed  to  one  execution,  and 
» to  Chalford*'  affixed  to  the  other. 

It  is  unnecessary  to  make  any  observation  on  the 
cases  which  were  cited ;  nor  is  there  any  thing  in  what 
I  have  here  laid  down,  which  at  all  questions  either 
Ex  parte  Barrow  («),  or  Brown  v.  De  Tastet.  (6) 

But  assuming  that  Cox  cannot  be  heard  to  deny  a 
general  partnership  in  the  contract  as  between  himself 
and  the  Postmaster-General,  and,  consequently,  between 
himself  and  whoever  should  by  the  Bostmaster-G^neral 
be  validly  put  in  Nelson*s  place  in  whole  or  in  part, 
that  is,  put  in  his  place  according  to  the  power  given ; 
there  still  remains  the  difficulty  in  the  Plaintiff's  case, 
that  the  power  was  not  pursued,  because  Cox  had  not 

his 

(a)  S  Ro§e,  S5S.  (S)    Jac.  984. 
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1 884.       his  option,  no  notice  having  been  given  to  him  of  Nelson's 
j^^^^^j^    retiring  from  a  part  of  his  share ;  and  I  agree  with  his 
V.  Honor  that  this  would  be  fatal  if  no  sabsequent  wuver, 

or  aflBrroance,  or  adoption,  or  any  thing  equivalent  to 
waiver  on  Car's  part  had  taken  place.  But  as  no  direct 
and  express  stipulation  for  notice,  nor  any  condition 
directly  in  terms  imposing  the  necessi^  of  notice  is  to 
be  found  in  the  contract;  and  as  we  only  get  at  the 
necessity  of  it  by  implication  raised  upon  the  option 
given  to  take  the  share  relinquished,  there  can  be  no 
doabt  that  slight  circumstances  will  operate  as  a  repu- 
diation of  the  option ;  and  if  the  option  was  repudiated, 
that  b  quite  sufficient  to  let  in  the  power  of  appointing 
a  successor  to  the  vacant  share;  nay,  it  seems  more 
directly  the  case  for  the  Postmaster-General  appoint- 
ing^ than  if  notice  had  been  given. 

Now  it  is  not  denied  that  Cox  knew  of  Ixwegrov^s 
introduction  into  the  concern.  It  happened  in  June 
18S1,  and  Lovegrove  continued  to  perform  the  part  of 
the  contract  abandoned  by  Nelson  till  April  1882;  and 
the  bill  alleges  expressly,  that  Cox  had  full  knowledge  of 
Lovegroo^s  working  the  part  of  the  road  given  up  by 
Nelson  all  that  time,  or  ten  months.  Does  Cox  in  his  an- 
swer deny  this  ?  Nothing  of  the  kind ;  he  rather  admits 
it  in  point  of  fact;  for  he  says,  that  he,  Ndson^  and 
Lonegrofoe  continued  to  horse  the  coach  till  April  1832, 
though  he  says  that  Looegraoe  did  it  under  a  separate 
contract  with  Nelson.  The  Master  of  the  Rolls  admits 
that  he  should  have  been  bound  to  decide  for  the  Plain- 
tifl^  if  he  had  believed  that  Cox  knew  of  Lovegrooe^s 
appointment  by  the  Postmaster-General.  Now,  suppose 
the  bill  and  answer,  and  the  inference  inevitably  arising 
from  Car^s  manner  of  evading  the  question  of  knowledge^ 
were  out  of  the  case,  and  that  all  had  rested  upon  the 
admitted  fact  of  Lovegrove  haying  for  ten  months  horsed 

the 
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the  coach,  is  it  possible  to  doubt  that  Cox  knew  that       18B4. 
fcct?    The  nature  of  the  concern  renders  it  absolutely  -'" 

impossible  he  should  have  been  ignorant  of  it,  unless  «. 

he  was  confined  all  the  while  to  his  bed,  and  incapable  Nbuok. 
of  attending  to  any  business,  and  he  does  not  pretend 
that  this  was  the  case  for  any  part  of  the  time.  Then,  if 
he  knew  the  fact  of  Lcm^ove  being  engaged  on  a  part 
of  die  road,  that  is  decbive ;  for  he  knew  the  provisions 
of  the  contract  with  the  Postmaster-General,  which 
be  had  himself  signed ;  and  that  contract  expressly  pro- 
vides for  the  manner  in  which  any  new  party  shall  be 
introduced.  The  best  he  can  say  is,  that  he  supposed 
Ixw^rave  was  employed  under  the  power  given  to  the 
Postmaster-General  to  employ  any  one  he  pleased,  if 
any  part  of  the  work  were  left  undone  by  the  contractor ; 
and  that  power  is  only  given  him  in  case  the  others  do 
not  perform  the  work  abandoned. 

Therefore  the  fact  of  hcmegraoe  horsing  the  coach  for 
a  portion  of  the  road  was  proof  to  Cox  that  some  one  had 
given  up  or  been  removed ;  and  if  such  resignation  or 
dismbsal  had  happened,  he  well  knew  his  own  right 
under  the  contract  to  do  the  work  abandoned  if  he 
pleased.  When  he  found  homegraoe  doing  it,  and  knew 
he  had  himself  received  no  notice  so  as  to  give  him  the 
option,  his  business  was  at  once  to  object  and  tender 
himself  as  ready  and  willing  to  perform  it.  It  is  not 
pretended  he  did  any  thing  of  the  kind;  indeed,  his 
case  rests  on  an  erroneous  construction  of  the  agreement 
which  precluded  the  possibility  of  his  doing  so;  and  if 
he  did  not,  he  manifestly  waived  his  option,  or  rather, 
he  exercised  it  by  declining,  and  so  affirmed  Lonegrootfs 
nomination  by  the  Postmaster-General.  It  needs  hardly 
be  added,  that  Nelson  expressly  admits  his  knowledge 
of  Lcnjegrffo^s  appointment  and  contract  with  the  Post- 
master-General, and  his  full  concurrence  in  both. 

C  4  But 
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1SS4.  But  what  is  proved  ki  evidence  to  have  passed  widi 

^   ^     '  Mn  Wakefitld  I  think  extremely  material,  and  of  itsdf 

V.  sufficient  to  shew  Cos^s  knowledge    of  the  contract 

Nbuom.  between  Ltnegrcne  and  the  Postmaster^General^  and 


of  iMo^rooe  receiving  part  of  the  profits  of  it;  and  I 
will  take  it  fbom  the  Master  of  the  Roll's  own  abstract 
in  his  judgment :  —  *'  It  is  true  that  Wak^fiM%  the  agent 
of  Cox^  says  in  his  evidence  that  he  met  Mr.  Idonegroot 
at  the  office  of  Mr.  v/bkuswi,  the  superintendent  of  mail 
coaches,  and  that  he  there  leamt  that  Mr.  Jjooegrove  had 
received  fipom  the  Postmaster-General  that  portion  of 
the  mileage  which  was  due  in  respect  of  the  horsing 
&om  Maidenhead  to  Benton.^* 

Upon  this  his  Honor  proceeds  to  observe  as  follows : 
•«-  '^  Ndson  had  fully  consented  to  Lofoegrooe  receiving 
that  portion  of  the  mileage^  and  therefore,  if  there  had 
been  no  engagement  whatever  with  the  post  office,  Wake^ 
Jidd  would  nc^  have  been  surprised  that  Laoegrooe  had 
received  that  mileage,  because^  according  to  the  whole 
conduct  of  Nelton  and  of  tavegtaoe^  it  was  dear  that 
Nelson  would  have  permitted  horoegnne  to  receive  it'' 

But  one  consideration  is  quite  fatal  to  this  reasoning. 
Cox  most  have  known  the  contract  with  the  Postmaster^ 
General,  to  which  he  was  an  executing  party.  By  that 
contract  no  one  would  be  employed  by  Nekon  or  any 
body  dse  without  the  Postmaster-General's  leave.  No 
one  could  take  Ndaor/%  duty  or  receive  his  mileage 
without  the  Postmaster-Oeneral's  approval  and  consent ; 
and  this  consent  could  in  no  case  be  given  without  the 
other  contractors  first  exercising  their  opticm  of  them- 
aelves  doing  the  work  relinquished ;  therefore  Cox  on 
learnings  as  is  proved  in  evidence,  that  Loroegrooe  received 
mileage^  and  did  duty  on  Nelson*8  portion  of  the  road, 
also  leamt  that  Nebon  had  rdinquished  his  part,  and 

that 
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that  he  himself  might,  had  he  chosen,  have  taken  that        1SS4. 
part.     If  he  did  not,  he  exercised  the  option  by  refusing,     J^  ^    ' 

and  affirmed  Z/nMjgrov^s  appointment  v. 

Nelsov. 


The  Master  of  the  Rolls  dismissed  the  bill  without 
s^rvkig  power  to  die  Plainti£Pto  prooeed  against  Nehofh 
althoagh  he  distiucdy  admits  that  his  whole  aiffument 
agunst  the  Plaintiff  is  confined  to  CoJn  want  of  notice. 
On  this  gronnd  alone,  the  present  decree  neyer  could 
have  stood. 

But  his  Honor  also  intimates  this  objection  to  the 
pleadings  —  that  if  Ltroegrooe  sues  Nelson  he  may  pro- 
ceed against  Cbur  as  a  co-defendant,  by  putting  hb  case 
entirely  on  Car's  assent  to  his  {Locegrao^s)  working  the 
coach*  But  the  bill  contains  a  distinct  averment  against 
€k»  to  this  very  efiect,  whidi  seems  to  have  escaped  his 
Honoris  notice.  It  is  in  these  words :  ^  That  Haintiff 
employed  his  horses  in  the  conveyance  of  the  said  mails 
and  coaches  fhnn  the  date  of  the  contract,  8th  cXJune 
18S1,  down  to  the  4th  oi  April  1882,  between  Maiden- 
kead  and  Benson^  with  the  fiill  knowledge  and  ooncar- 
rence  of,  or  without  any  objection  by,  or  on  the  part  of 
the  said  Defendants  or  either  of  them ;  and  the  said 
Defendants  during  such  time  well  knew,  and  were 
aware,  or  had  reason  to  believe,  and  did  respectively 
believe  or  suspect  that  Plaintiff  did  so  convey  and  horse 
the  mails." 

Upon  the  whole,  I  have  no  doubt  that  the  dedsion 
must  be  reversed,  and  the  account  taken  as  prayed, 
and  the  deposit  returned. 
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Rolls. 

Executors 
will  not  be 
allowed  to 
cham  for  the 
empfoyment 
of  an  agent, 
except  under 
very  special 
drcum- 
stanoes. 

An  excep- 
tion to  the 
Master's 
report,  by 
which  he  had 
reduced  an 
executor's 
charse  for  the 
employment 
of  an  agent  at 
5  per  cent,  to 
S|  per  cent.9 
over-ruled. 


WEISS  V.  DILL. 


^T^HIS  wiw  an  exception  on  the  part  of  the  Defendants 
to  the  Master's  rqx>rt.     The  testator,  Jacob 


who  had  carried  on  an  extensive  business  as  a  tailor, 
bequeathed  the  residue  of  his  personal  estate  upon  trost 
for  his  wife  and  children,  and  he  appointed  the  Defend- 
ants, DiU  and  Broughtan,  his  executors.  He  directed 
his  debts  to  be  collected  with  all  convenient  speed,  and 
that  his  executors,  or  the  survivor  of  them,  should,  at 
their  or  hb  discretion,  carry  on  the  business,  and  apply 
the  profits  to  the  same  trusts  as  those  declared  with 
respect  to  his  personal  estate.  No  legacy  was  given  to 
the  executors.  The  Defendants  employed  an  agent  to 
collect  the  testator's  debts,  and  the  agent  had  collected 
debts  to  the  amount  of  20002.,  upon  which  he  charged  a 
commission  of  5  per  cent  This  charge  of  5  per  cent 
for  agency  was  disallowed  by  the  Master  in  the  ex- 
ecutors' accounts,  and  reduced  to  2^  per  cent  To  that 
disallowance  the  present  exception  was  taken. 


Mr.  BetheU^  in  support  of  the  exception. 

It  is  usual,  under  special  circumstances,  to  allow  ex- 
ecutors to  employ  agents  at  a  reasonable  commission  in 
the  management  of  the  affairs  of  their  testators.  Thus 
in  Henderson  v.  M^Iver  {a)  the  C!ourt  held  that  an  ex- 
ecutor was  justified  in  employing  an  accountant  in  his 
testator's  affistirs,  and  in  charging  for  the  expense  thereby 
incurred.  In  Wilkinson  v.  Wilkinson  {b)  where  annuities 
were  given  to  trustees  for  their  trouble,  and  the  testator 

died 


(a)  3  Mad,  975. 


{h)  2  Sm.  4-  Stu.  8S7. 


//^A /^-    ^^7.--^^^ 
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died  possessed  of  bouses  let  at  weekly  rents»  it  was  held  1834. 
that  the  trustees  were  justified  in  employing,  at  a  certain 
charge,  a  collector  of  the  weekly  rents,  and  did  not  there- 
by forfeit  their  right  to  the  annuities.  In  the  present 
case^  the  debts  were  very  numerous ;  and  the  payment 
of  them  was  not  obtained  until  after  repeated  appli- 
cations. It  was  proved,  indeed,  by  the  finding  of  the 
Master,  that  this  was  a  proper  case  for  the  employment 
of  an  agent,  and,  that  point  being  conceded^  the  only 
question  was,  whether  the  charge  of  5  per  cent,  made 
by  the  agent  was  not  moderate  and  usual. 

Mr.  Pemberton  and  Mr.  Richards^  contra^  said  there 
was  no  precedent  for  such  an  exception  as  thb,  uot 
were  there  any  special  circumstances  in  the  casei  which 
was  no  other  than  that  of  an  ordinary  tradesman's  book- 
debts.  No  allowance  whatever  for  agency  ought  to  have 
been  made;  but  the  Master  having  made  such  an  allow- 
ance as  he  thought  reasonable,  the  Court  could  not 
entertain  an  exception  to  his  decision.  This  was  as 
much  a  matter  within  the  exclusive  jurisdiction  of  the 
Master,  as  a  question  of  costs. 

Hie  Master  rf  the  Rolls. 

Grenerally  speaking,  executors  are  not  allowed  to  em- 
ploy an  agent  to  perform  those  duties  which,  by  accepting 
the  office  of  executors,  they  have  taken  upon  themselves ; 
bat  there  may  be  very  special  circumstances  in  which  it 
may  be  thought  fit  to  allow  them  such  expences  as  they 
may  have  incurred  by  the  employment  of  agents.  It  is 
for  the  Master  to  determine,  whether  an  executor  who 
makes  a  daim  for  the  employment  of  an  agent,  ought  to 
be  allowed  to  charge  his  testator's  estate  with  such  a 
burthen.  The  Master  has  here  thought  that  the  ex- 
ecutor ought  not  to  be  allowed  to  charge  the  testator's 

estate 
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estate  with  the  whole  coimnission  claimed,  bat  that  2| 
per  cent  is  a  fit  allowance.  ^  I  have  some  doubt  whether, 
in  this  case,  the  Master  ought  to  have  made  any  allow- 
ance; but  with  the  allowance  of  2^  per  cent,  which  he 
has  made,  the  Defendants  must  be  content 

Excepticm  over-ruled. 


Rolls. 
Jan.  24. 

When  the 
Master,  upon 
a  reference  as 
to  the  priority 
of  incum- 
brancers/re- 
ports against 
the  priority  of 
a  particular 
party^  and 
states  the 
fiictsupon 
which  he  had 
come  to 
that  conclu- 
sion, the  re- 
^ar  course 
IS  to  take  an 
exception  to 
the  conclu- 
sion, and  not 
to  take  ex- 
ceptions to 
the  particular 
facts,  because 
the  Master's 
conclusion 
may  be  cor- 
rect, though 
particular 
tacts  be  mis- 
taken. 


HARTLEY  v.  HEWITT. 

TN  this  case,  forty-three  exceptions  had  been  taken  to 
'^  the  Master's  report  At  the  hearing  of  the  cause, 
it  had  been  referred  to  the  Master  to  state  the  priorities 
of  several  parties  to  the  suit,  who  claimed  a  lien  upon 
certain  valuable  ptuntings ;  and  the  Master  had  reported 
In  favour  of  the  Plaintiff  Hartley j  that  he  had  a  priority 
to  the  Defendant  Hewitt^  except  as  to  a  sum  of  200/. 
The  Master,  in  his  report,  stated  the  several  facts  which 
were  in  evidence  before  him,  and  upon  which  he  came 
to  his  conclusion  against  the  Defendant  Hewitfs  priority. 
The  Defendant  Hewitt^  in  addition  to  an  exception 
against  the  conclusion  of  tlie  Master,  had  filed  exceptions 
to  the  Master's  finding  of  every  fact  upon  which  he 
founded  his  conclusion. 

Mr«  Bickersteth^  in  support  of  the  exceptions. 
Mr.  Pembertotij  contra* 

The  Master  of  the  Rolls  held,  that  this  mode  of 
excepting  was  altogether  irregular,  and  that  exceptions 
would  not  lie  to  particular  facts  stated,  because  it  might 
Itiappen  that  many  of  those  facts  were  mistaken  by  the 
Master,  and  his  conclusion  be  nevertheless  well  founded. 

The 
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The  excq[>iioa  should  apply  to  the  condusion  only;  1835. 

and  in  the  argument  of  that  exception  it  would  be  the  \  ■  -  "^ ' 

proper  coarse  to  question  the  accuracy  of  the  fiiCts  apoti  v. 

which  the  Master  appeared  to  haye  proceeded.  Ubwitt. 


MANNING  V.  THESIGER.  iw5. 

Rolls. 

THE  will  of  Maty  fVelsfbrd,  made  in  execution  of  a  .     ^     !     ' 

power^  contained  the  fbUowtog  bequests  :**^"  I  give  gave  the  sum 

to  my  brother,  Christopher  TkmUon^  of  Londo^i^  from  ^^Jf^^^ ^ 

attd  iannediately  after  the  decease  of  my  husband  Rt^er  brother  C.  T. 

Wtlrfcfd^  and  in  default  or  failure  of  issue  of  our  mar^  ^^  tbe^de^ 

riage,  the  sum  of  100/.   sterlings     Also  to  my  said  ceaaeofher 

brDther^  Christopher   Thornton^  one  clear  annuity  or  in  default  of 

yearly  sum  of  60/.  sterlinir,  for  and  durtoir  the  term  of  i«ue  of  their 

marriage;  and 
bis  natural  life,  to  commence  from  Che  day   of  the  inaaub- 

deoease  of  my  said  husband,  Boger  Wdfford,  and  such  *^^®°^  R^^ 
de&ult  or  fiulnre  of  issue  as  aforesaid^  afid  to  be  paid  she  gave  looL 
to  him  half  yearly.     Also  to  my  brotlier,  Christopher  bJothcr"«id 
Thomtofi^  of  or  near  the  city  of  London^  the  sum  of  concluded  her 
100/.  sterliDg."    The  testatrix  condnded  her  will  by  ingthatle- 

directinff  thai  aH  and  «Tery  the  iesacies  aad  sums  of  S^?^*  ^  . 

°  .  .  which  no  time 

money  given  by  her  will,  wherein  no  dme  was  specified  of  payment 

as  to  the  payment  thereof,  were  to  be  paid  within  three  ]|h^„|^^^ 

moMllhs  after  her  hnsbaiid's  decease^  and  such  de&ult  paid  within 

^  .1  /• .  c         *-i  three  months 

or  failupe  of  issve  as  aforesaid.  ^^^  ^h^  ^^^^ 

of  her  hus- 
There  was  no  issue  of  the  marriage;  and  the  questioli  that  die  tes-' 
was,  whether  the  second  legacy  of   100/.  given   to  ^^^j'^'nl 

Ckristcpktr  ThomOon^  was  or  was  otft  accumalative.  to  give  a 

single  legacy 
of  100^  to 
Mn  JV,  C,  L.  Keene,  in  support  of  the  claim  of  CJiris"  C,  T, 

topher  ThomioHf  argued,  that  where  two  sums  of  the 

same 
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18S5.       same  amount  were  giyen  in  a  will  to  the  same  person, 
^    '  -  "'     although  the  general  rule   was    undoubtedly  against 
V.  double  legacies,  yet  slight  circumstances  were  suflSdent 

Thssiosi.  ^  g|j^^  ^^  ^Q  second  gift  was  meant  to  be  accumu- 
lative. In  Mackenzie  v.  Mackenzie  (a),  a  testator  gave 
by  his  will  the  sum  of  5,0002.,  to  be  paid  to  his  reputed 
son  on  his  attaining  twen^-four,  with  power  to  his 
executors  previously  to  apply  any  part  of  the  principal 
or  interest  to  the  maintenance  and  education  of  the 
legatee;  and  by  a  codicil,  the  testator  gave  the  same 
sum  to  be  paid  to  the  same  legatee  on  his  attaining 
twenty-four,  but  without  any  direction  as  to  the  previous 
application  of  the  principal  or  interest.  Upon  the 
ground  of  that  difference.  Lord  Eldon  held  that  the 
legacy  given  by  the  codicil  was  not  a  substitution  for 
that  given  by  the  will.  In  the  present  case,  the  first 
legacy  of  lOOL  was  directed  to  be  paid  to  Christopher 
Thornton  immediately  after  the  death  of  the  testatrix's 
husband,  and  in  default  of  issue  of  the  marriage  of  the 
testatrix  and  her  husband ;  the  second  legacy  of  1002. 
was  given  without  any  direction  as  to  the  time  of  pay- 
ment, or  any  reference  to  the  contingency  of  her  dying 
without  issue.  If  the  will  had  stopped  at  the  gift  of  the 
second  l^acy,  it  might  have  been  said  that  the  omission 
of  any  direction  as  to  the  time  of  paying  the  second 
legacy  was  accidental;  but  that  argument  could  not 
be  resorted  to,  because  the  testatrix  had  expressly 
declared  that,  where  she  had  given  legacies  and  affixed 
no  time  of  payment,  she  meant  such  legacies  to  be  paid 
within  three  months  after  the  decease  of  her  husband. 
The  circumstances  distinguishing  the  two  gifts  were 
quite  sufficient  to  shew  that  the  testatrix  intended  the 
second  legacy  of  lOOl.  to  be  accumulative.  In  Gi^  v. 
Sharp  (i),  one  of  the  latest  cases  on  this  subject,  where 

a  legacy 
(a)  S  Ruu.  S62.  (h)  I  Mylne  4*  Keen,  589. 
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a  l^acy  giyen  by  a  codicil  was  bdd  to  be  in  addition  to        18S5. 
one  given  by  the  will ,  it  was  said  that  the  Court  will      \.^    '  ' 
deal  anxiously^  and  in  minute  detail,  with  the  expressions      _    v. 
employed  by  a  testator  in  order  to  arrive  at  his  intention 
upon  the  question,  whether  a  I^cy  is  aocumulatiye  or 
substitutional. 

Mr.  Thmeyf  contri. 

The  general  rule  is,  that  where  the  same  sum  is 
twice  given  to  the  same  legatee,  the  second  gift  is  to 
be  considered,  not  as  accumulative,  but  as  a  mere 
accidental  repetition  of  the  first  Duke  of  St.  Albans  ▼• 
Beauderk  {a\  Hctford  v.  Wood{b\  Garth  v.  Meyrick.  {c) 
This  rule  is  not  to  be  departed  from,  unless  it  can  be 
dearly  shewn  to  have  been  the  intention  of  the  testator 
to  give  the  second  legacy  in  addition  to  the  first;  and 
in  the  present  case,  the  circumstances  relied  upon  as 
mdicating  such  an  intention,  are  much  too  slight  to 
justify  such  a  conclusion. 


The  Master  cf  the  Rolls.  *  ju^  s». 

I  am  of  opinion  that  the  testatrix  in  this  case  intended 
<»dy  to  give  a  single  legacy  of  1007.  to  Christopher 
Thomtanm 

(a)  S  A&.  6S6.  {h)  4  Ves.  16.  {c)  1  Bro.  C.  C.  50. 


•  Sir  C.  Pepyt. 
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Rofttj. 

Jitdy  99. 

Aninstni*^ 
mentf  yesdDg 
property  id 
trustees  for 
the  benefit  of 
the  grantor 
for  his  life,^ 
and  after  his 
decease  for 
the  benefit  of 
other  persons^ 
with  a  power 
of  reYocatioD, 
is  not  tes- 
tamentary, 
and,  coDse- 
^ently»  not 
liable  to  the 
payment  of 
Iqsaey  duty. 


TOMPSON  V.  BROWNE. 

T>  Y  an  indenture  of  settlement  dated  the  19th  day  of 
"^  August  1823,  and  made  between  Nathaniel  Coffin 
of  the  first  part,  Mary  WattUy^  of  the  second  part, 
the  Plaincifl^  Elizabeth  Wattley  Tompson^  by  her  then 
name  of  Eltzabeth  Wattley  Coffiny  and  Ann  Waitley 
Cqffinj  tlierein  respectively  described  as  the  natural 
daughters  of  Nathaniel  Coffin  and  Mary  Waitley ^  of  the 
third  part,  and  the  Defendants  Augustus  Browne  and 
John  Coutson  of  the  fourth  part,  and  which  was  duly 
executed  by  Nathaniel  Coffin^  Augustus  Braame^  and 
John  Coulson  respectively,  after  reciting  that  Nathaniel 
Coffin  was  desirous  of  making  some  provision  for  the 
said  Mary  Waitley^  Elizabeth  Wattley  Coffin^  and  Ann 
WatUey  Coffin  in  the  events  thereinafter  mentioned, 
and  had  therefore  then  lately  transferred  into  the  joint 
names  of  Augustus  Bromne  fuad  John  Coulson  the  sum 
of  6090/.  new  4  per  cent  Bank  annuities  to  be  held  by 
them  upon  the  trusts  thereinafter  mentioned ;  it  was  wit- 
nessed that  they,  the  said  Amguatm  Broaam  and  John 
C0ulmi$f  «nd  the  isurvivor,  &c.,  ahcmld  stand  possessed 
of  the  said  stock,  and  the  interest  and  dividends  thereof 
upon  trust  in  the  first  place  to  pay  to  or  permit  and 
sufier  the  said  Nathaniel  Coffin^  or  his  assigns,  to  receive 
and  take  the  interest,  dividends,  and  annual  produce  of 
the  said  sum  of  6090/.  4  per  oent  Bank  annuities  for 
his  own  use  and  benefit  for  his  life^  and  from  and  after 
his  decease,  upon  trust  that  they,  the  said  trustees,  &c. 
should  appropriate  and  set  apart  in  their  names  so  much 
of  the  said  sum  of  stock  as  by  and  out  of  the  interest 
and  dividends  thereof  would  produce  the  clear  annuity 
of  80/.,  upon  trust  to  receive  the  dividends  thereof  and 

pay 
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pay  the  same  to  the  said  Mary  fVatiky  for  her  life  for  her 
use ;  and  as  to  all  the  rest  and  residue  of  the  said  sum 
of  6090/.  new  4  per  cent.  Bank  annuities  which  should 
remain  after  making  such  appropriation  as  aforesaid, 
and  as  to  that  part  of  the  same  annuity  which  should 
be  so  set  apart  and  appropriated  from  and  after  the 
decease  of  the  said  Maty  Wattley  upon  further  trust  to 
pay,  assign,  and  transfer  the  same,  and  the  interest, 
dividends,  and  income  thereof  unto  and  between  EUza" 
beth  Waitley  Coffin  and  Ann  Wattley  Coffin  in  equal  shares 
and  proportions  as  tenants  in  common,  to  be  vested  in 
and  paid,  assigned,  or  transferred  to  them  respectiyely, 
when  and  as  they  should  attain  the  age  of  twenty-five 
years,  or  be  married :  and  the  settlement  contained  a 
power  to  Nathaniel  Coffin  to  revoke  the  uses  and  trusts 
thereby  limited,  and  appoint  any  new  trusts  in  lieu 
thereof  in  manner  therein  mentioned. 


183& 


In  the  year  1826,  John  Coulson  died,  and  the  Defend- 
ant John  Barber  was  appointed  a  new  trustee  by  virtue 
of  a  power  given  by  the  settlement  for  that  purpose,  and 
the  stock  was  transferred  by  the  surviving  trustee  into  the 
joint  names  of  himself  and  the  new  trustee* 


In  October  183 1,  Nathaniel  Coffin  died,  without  having 
exercised  the  power  of  revocation  contained  in  the  settle- 
ment, leaving  the  Plaintiff,  Maty  Wattley^  then  Eliza- 
beth  Wattley  Coffin^  and  Anti  Wattley  Coffin  surviving 
him.     The  trustees  set  apart  so  much  of  the  stock  as 
was  sufficient  to  answer  the  annuity  of  80/.  given   to 
Maty  Wattley,  and  transferred  to  the  Plaintiff,  Elizabeth 
Wattley  Coffin,  who  had  attained  her  age  of  twenty- five^. 
a  moiety  of  the  residue.     In  Februaty  1832,  Elizabeth 
Wattley  Coffin  intermarried  with  the  Plaintiff,  Frederick 
Tompson;  and  in  May  1833,  Mary  Wattley  died.    Upon 
the  death  of  the  annuitant,  the  bill  was  filed  by  Frederick 
Vol.  III.  D  Tompson 
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l\mpsmi  and  bis  wife  agminst  the  trostoesy  for  the  pnr- 
poM  of  having  their  title  declared  to  a  moie^  of  the 
futtd  which  bad  been  act  ^Mut  for  the  payment  of  the 
aniMuty. 

The  qnestion  raised  by  the  trustees  was,  whether  the 
settlement  under  wbidi  the  Plainlifi  claimed  was  not  a 
testamentary  instrument,  and  consequently  liable  to  the 
payment  of  legacy  duty. 


Mr. 


and  Mr.  BandeUj  for  the  naintifi. 


Mr.  PiggMj  for  the  trustees. 

The  doubt  as  to  the  testamentary  nature  of  the 
instrument  under  which  the  Plaintiffs  claim,  and  the 
consequent  liability  of  the  fund  given  by  it  to  the  pay- 
ment of  l^picy  duty  was  raised  by  the  case  of  the  Ai' 
tomey^General  v.  Janes  {a)j  which  was  decided  in  the 
Court  of  Exchequer.  In  that  case  three  Judges  out  of 
four  held  that  a  setdemeut  by  which  the  grantor  re- 
served to  himself  the  dividends  of  a  sum  of  stock  for 
his  life,  with  limitations  to  take  effect  upon  his  decease, 
and  a  power  of  revocation,  was  substantially  a  testa- 
mentary instrument,  and  subject  to  legacy  duty.  It  is 
true  that  the  case  of  the  AUomey^General  v.  Jones 
differs,  in  some  of  its  circumstances,  from  the  present, 
inasmuch  as  there  the  maker  of  the  instrument  never 
parted  with  the  deed,  or  communicated  its  contents  to 
the  trustees,  or  transferred  the  stock  into  their  names ; 
but  die  frame  of  the  instrument  is  exacdy  the  same  in 
both  cases,  and  it  was  considered  here,  therefore,  that  the 
trustees  could  not  safely  part  with  the  whole  fund  with- 
out having  the  opinion  of  the  Court  upon  the  point 


Mr. 
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Mr.  Bickerstethj  in  reply. 

The  special  circumstances  in  the  Atiomeif^General 
V.  Jones  are  abundantly  sufficient  to  distinguish  that  case 
from  the  present,  supposing  the  authority  of  the  At" 
tonuy-General  v.  Jones  to  be  free  from  question;  but 
that  decision  has  never  been  acquiesced  in,  and  the 
reasoning  of  Mr.  Baron  Wood^  who  differed  from  the 
other  Judges,  is  unanswerable.  The  test  for  deter- 
mining, in  cases  of  this  description,  whether  an  instru- 
ment be  testamentafy  or  not,  is  this ;  does  the  l^al 
estate  in  the  property  which  is  the  subject  of  disposi- 
tion pass  by  it?  If  the  legal  estate  passes  at  the  time 
of  execution,  the  instrament  cannot  be  a  will ;  and  if 
it  be  a  deed,  it  cannot  fall  within  the  jurisdiction  of  the 
Ecclesiastical  Courts,  or  be  properly  proved  as  a  will,  so 
as  to  become  subject  to  legacy  duty.  A  power  to 
revoke  the  uses  of  a  deed  may  be  lawfully  reserved  by 
the  gnintor,  and  such  a  power  cannot  possibly  convert 
the  deed  into  a  testamentary  instrument,  either  (or  the 
purpose  of  aiding  the  revenue,  or  for  any  other  purpose. 


195^. 


The  Master  of  the  Rolls.  * 

The  decision  in  the  Attorney-General  v.  Jones  seems 
to  have  proceeded  upon  the  ground  that,  under  the 
circumstances  of  that  case,  nothing  passed  from  the 
maker  of  the  instrument  so  as  to  entitle  any  other 
person  to  interfere  with  his  property  in  his  lifetime. 
If  there  be  any  thing  in  that  decision  to  support  the 
notion,  that  where  a  person  by  deed  settles  property  to 
his  own  use  during  his  life,  and  after  his  decease  for 
the  benefit  of  other  persons,  a  power  of  revocation  re- 
served in  such  a  deed  alters  the  character  of  the  instru- 
ment, and  renders  it  testamentary,  and  consequently 

subject 

•  Sir  C,  Pepys, 
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1855. 


TOMPSON 
V, 

BmowNE. 


subject  to  legacy  duty»  I  can  only  say  that,  if  this  were 
law,  a  great  number  of  transactions  of  which  the 
validity  has  never  been  doubted  would  be  liable  to  be 
impeached. 


1854. 

Rolls. 

Jan,  20. 

«/.  B,  made  a 
voluntary  as- 
signmenti  by 
deed,  of  a 
policy  of  as- 
surance upon 
his  own  life 
for  1000/.  to 
trustees  upon 
trust  for  tne 
beneBt  of  his 
sister  and  her 
children,  if 
she  or  they 
should  outlive 
him.    The 
deed  was  de- 
livered to  one 
of  the  trus- 
tees, and  the 
grantor  kept 
the  policy  in 
his  own  po^ 
session.     No 
notice  of  the 
assignment 
was  given  to 
the  assurance 
office,  and 
J.  B,  after- 
wards surren- 
dered for  a 
valuable 
consideration 
the  policy 

and  a  bonus  declared  upon  it,  to  the  aftsurance  office.  Upon  a  bill  filed  by  the  sur- 
viving trustee  of  the  deed,  to  have  the  value  of  the  policy  replaced,  the  Court 
held  that,  upon  the  delivery  of  the  deed,  no  act  remained  to  be  done  by  the 
grantor  to  give  effect  to  the  assignment  of  the  policy,  and  that  he  was  bound  to 
give  security  to  the  amount  of  the  value  of  the  policy  assi<;ncd  by  the  deed. 

^^*7  -  /if^'  Ax^^  /-A  t^^Ux  ^^  .^/-  f^U^/^i../^ 


FORTESCUE  v.  BARNETT. 

^T^HE  Defendant,  John  Banieitf  shortly  after  the  inter* 
marriage  of  his  sister.  Maty  Bamett^  with  Henry 
Whiiej  executed  an  indenture  dated  the  17th  of  De^. 
eember  1813,  and  made  between  himself  of  the  firat 
part,  the  said  Henry  White^  since  deceased,  of  the 
second  part,  Mary  fVhiiej  the  wife  of  Henry  Whiter  of 
the  third  part,  and  the  Plaintiff  William  Forietcue,  and 
Thomas  White^  deceased,  of  the  fourth  part,  whereby, 
after  reciting  that  the  Equitable  Assurance  Society  bad, 
by  a  policy  of  assurance  dated  the  27th  of  September 
1811,  assured  to  be  paid  to  the  executors,  adminis- 
trators, and  assigns  of  John  Bamett  after  his  decease 
1000/.  on  payment  of  the  annual  premium  of  2BL  11&, 
it  was  witnessed  that  in  consideration  of  the  marriage 
then  lately  solemnised  between  Henry  White  and  Mary 
White^  and  for  making  some  provision  for  the  said 
Mary  White  and  her  child  and  children,  if  she,  or  any 
such  child  or  children,  should  survive  John  Bamett, 
he,  the  said  John  Bamett,  assigned  and  transferred  to 
William  FoHescue  and  Thomas  White  the  said  pplicy  of 
assurance,  and  the  sum  of  1000/.  thereby  assured,  and 

all 
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all  interest  and  produce  to  become  due  or  payable  by  1854. 
Tirtue  thereof^  and  all  his  right  and  interest  therein,  to 
hold  to  WiUiam  Fortescue  and  Thomas  White^  their  exe- 
cutors, administrators,  or  assigns  upon  trust,  in  case 
Mary  White  and  all  and  every  her  child  and  children 
should  happen  to  die  in  the  lifetime  oijohn  Bamett^  for 
John  Bameitf  his  executors^  administrators,  and  as- 
signs, and  to  reassign  the  same  to  him  and  them 
accordbgly ;  but  if  Maty  White^  or  any  child  or  chil- 
dren of  Maty  WhitCf  should  happen  to  outlive  John 
Bamettj  then  in  trust,  that  William  Fortescue^  and 
Thomas  WhUe^  their  executors,  administrators,  or  ti»- 
signs,  should  invest  the  said  sum  of  lOOOl.,  and  all 
other  money  which  should  become  due  on  the  said 
policy,  in  the  public  stocks  or  funds  upon  the  trusts 
therein  declared  for  the  benefit  of  Mary  White  and  her 
child  or  children.  The  deed  contained  a  covenant 
on  the  part  of  John  Bamett  for  himself  his  executors 
and  adminutrators,  to  pay  and  keep  up  the  annual 
premiums  payable  upon  the  policy. 

This  deed  was  delivered  to  Thomas  White,  one  of  the 
trustees  named  therein,  and  remained  in  his  possession 
till  his  death,  which  happened  in  October  1833;  but  the 
Defendant  Bamett  retained  possession  of  the  policy  of 
aasnrance. 

Shortly  after  the  death  of  Thomas  White^  the  deed 
was  sent  by  one  of  his  executors  to  WiUiam  Fortescue^ 
the  surviving  trustee,  who,  upon  application  at  the 
office  of  the  Equitable  Assurance  Society,  was  informed 
that  no  notice  had  ever  been  given  to  the  Society  of  the 
assignment  of  the  policy ;  that  in  July  1830,  a  bonus  of 
7951.,  payable  upon  the  death  of^John  Bamett,  had 
been  declared  on  the  policy,  \i\t\c\i' bonus  was  sur- 
rendered by  Bamett  to  the  Society  in  the  same  month 
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1084.  of  Jiify,  in  eonsiderition  of  the  sum  of  894/.  15f.;  tiid 
that  in  Naoember  18S2  Bamett  surrendered  the  policy 
itself  to  the  Soeiety,  in  contidenition  of  the  further  sum 

The  biU  wm  originaliy  filed  by  Fortescue  against  Bar* 
nett  aione^  for  the  purpose  of  compelling  him  to  replace 
or  give  security  ibr  the  value  of  the  policy  and  bomm  so 
snrrenderady  and  of  all  bonuuB  which  might  have  ac- 
cruedi  or  hare  been  capable  of  bdng  declared  there- 
aftery  if  the  policy  had  not  been  surrendered ;  but  the 
Defendant  demurred  to  the  bill  for  want  of  partiesy 
and)  the  demurrer  being  allowed,  Mrs.  White  and  her 
children  were  made  pardes  by  amendment,  leave  having 
been  given  lor  that  purpose. 

The  bill  prayed  that  the  Defendant  Bamdt  might  be 
deoreed  to  pay  to  die  Phuntil^  or  otherwise  secure  upon 
the  trusts  of  the  indenture  of  the  17th  o{  December  1818, 
the  sum  of  1795/.,  being  the  amount  of  the  sum  secured 
by  the  policy,  together  with  the  bonus  declared  thereon, 
and  such  further  sum  as  should  be  sufficient  lo  answer 
all  future  bonuses  which,  according  to  the  r^ulations  of 
the  Equitable  Assurance  Company,  would  have  accrued 
due  in  respect  of  the  policy,  if  it  had  not  been  sur- 
rendered. 

The  Defendant  Bamett^  by  his  answer,  stated  that  the 
settlement  of  the  policy  was  a  mere  voluntary  act  on 
his  part)  and  made  out  of  his  personal  regard  ibr  his 
sister;  and  that  be  executed  the  settlement  under  the 
impression  that  he  should  have  the  control  of  the  policy 
during  his  life,  and  power,  if  he  thought  fit,  to  revoke 
or  alter  the  disposition  of  the  same.  He  further  stated 
that  the  policy  had  been  surrendered  after  the  deadi  of 
Mrs.  Whites  husband,  and  with  her  consent,  in  order 

to 
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to  save  the  expense  of  the  annaal  premivBi,  and  with 
the  uoder«tanding  that  the  amount  of  the  premium 
should  be  annually  paid  to  Mra.  WkUe^  which  had^ 
in  &ct,  been  done*  The  Defendant  further  stated 
that,  at  the  time  of  surrendering  the  policy,  he  eite- 
ottted  a  codicil  to  his  will,  whereby  he  made  a  pro* 
▼ision  for  Mr&  Whiie  and  her  children  to  the  extent  of 
lOOO/.,  and  that  he  put  Mrs.  WhUtj  at  the  same  timi^ 
into  possession  of  a  freehold  estate  of  the  valiie  of  AOOL, 
of  which  she  had  ever  unce  received  the  rente  and 
profits,  and  that  he  had  devised  such  freehotd  ^talo  to 
eldest  son  by  his  will 


1854. 


The  question  in  the  eause  was,  whether  the  Do* 
fendant  was  or  was  not  bound  to  replace  ot  give  se» 
cority  for  the  yalae  of  the  policy. 


Mr.  Bickersieih  and  Mr.  WUlcock^  for  the  Plaintiff 

There  can  be  no  question  that  the  gift  was  in  this  case 
a  complete  g^,  passing  the  legal  interest  in  the  policy 
to  the  trustees ;  for  the  deed  of  assignment  which  trans«> 
fisrred  the  policy,  and  also  the  Defendant's  right  and 
interest  in  it,  was  actually  delivered  by  the  grantor  to 
one  of  the  trustees,  in  whose  possession  it  remained 
until  his  death,  when  it  was  banded  over  to  the  Plaintift 
the  surviving  trustee*  The  Plaintiff  was  bound,  as  well 
with  a  view  to  his  own  liabilities,  as  to  the  protection  of 
the  interests  of  the  cesttUi  que  trusty  to  call  upon  the 
Court  to  compel  the  Defendant  tp  replace  or  give  secq- 
rity  for  the  value  of  the  policy,  the  proceeds  of  which  he 
had  applied  to  his  own  use  under  the  notion  that  the  gift 
was  revocable.  Even  if  Mrs.  White  had  acquiesced,  as 
was  said,  in  the  acts  of  the  Defendant,  she  was  not  the 
only  cetiui  que  trmt ;  her  infant  children  were  to  be  pro- 
tected, and  if  the  Plaintiff  had  not  provided  for  their 

D  4  pro- 
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•IBM.        protection  bj  institatin<y  this  suit,  he  wotild  have  been 

J^ '  '"       responsible  to  them  for  the  whole  fund  which  bad  been 

».  diverted  from  its  purpose  by  the  Defendant.    Neither 

ABMiTT.  ^^  circumstance  of  the  settlement  being  made  withooC 
valuable  consideration,  nor  that  of  the  Defendant  having 
retained  the  policy  assigned  by  the  settlement  in  his 
possession,  can  affect  the  rights  of  the  parties  upon 
whom  the  settlement  was  made,  as  between  them  and 
the  grantor.  A  settlement  duly  executed  of  which 
the  trusts  are  declared,  whether  voluntary  or  not,  is 
good  against  all  the  world  except  creditors  or  par- 
chasers,  and  the  grantor  cannot  by  any  subsequent 
act  revoke  or  defeat  the  trusts  of  such  a  settlement. 
Betrlam  v.  Heneage  (a).  Bale  v.  Nemtan.  {b)  In  Sear 
V.  Ashwell  (c),  a  voluntary  deed  in  favour  of  younger 
children,  though  retained  in  the  possession  of  the 
grantor,  and  afterwards  destroyed  by  him,  was  esta- 
blished against  legatees ;  and  in  BoUon  v.  Bolton  {d\  a 
voluntary  deed  executed  in  favour  of  younger  children 
was  held  nof  to  be  revoked  by  a  subsequent  will.  In  Ex 
parte  Pye  (^),  Lord  Eldon  said,  <<  It  is  clear  this  Court 
will  not  assist  a  volunteer;  yet  if  the  act  is  completed, 
though  voluntary,  the  Court  will  act  upon  it''  The  only 
question  in  the  present  case,  therefore,  is,  whether  any 
thing  was  wanting  to  the  completion  of  the  gift  under 
the  ^settlement.  It  appears  upon  the  authorities  that, 
even  if  the  grantor  had  kept  the  deed  itself  in  his  posses- 
sion, he  could  not  have  defeated  the  trusts  which  he  had 
once  created  ;*  still  less  could  be  defeat  those  trusts  by 
the  mere  non-delivery  of  the  policy.  The  gifl  of  all  the 
Defendant's  interest  in  the  policy  was  perfect  upon  the 
delivery  of  the  deed  of  assi^tnent;  and  if  notice  of  the 

assign- 
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(a)  Tree,  Ch.  211.  ytj  3  SwoMt,  414. n. 

(A)  1  Vent,  464.  (e)  18  Ves/^it^, 

{c)  5  Swantt,  4ll.n.  \' 
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assignmeDt  had  been  given  to  the  assurance  office  by  the 
tnisle€s»  or  en^is  que  trustf  the  Defendant  could  not 
have  taken  the  steps  to  which  he  had  resorted  for  the 
purpose  of  defeating  his  own  grant.  The  omission  of 
the  trustees  to  give  swAk  notice  cannot  affect  the  in- 
terests of  the  oesims  que  trust,  and  it  is  the  interesia*  of 
the  inbnt  cestuis  que  trusty  which  it  is  the  main  ol^eet  of 
this  siut  to  protect. 


MM. 


FoaxMictft 


Mr.  Holfe^  for  the  widow,  disckimed  any  desire  on 
her  part  to  obtain  relief  in  this  suit,  to  which  she  was 
an  unwilling  party.  The  Defendant  had  been  her 
greatest  benefactor,  and  she  was  satisfied  that  whatever 
steps  he  had  taken  in  this  transaction  had  been  taken 
with  a  view  to  her  benefit,  and  the  interests  of  her 
children. 


Mr.  PembertoHf  and  Mr.  fV.  C.  Xr.  Keene,  for  the  De« 
fiendant  Bamettf  said  there  could  be  no  doubt  that 
where  a  trust  was  declared  by  deed,  and  the  legal  in* 
torest  in  the  property  which  was  the  subject  of  the 
trust  passed  to  the  trustees,  the  Court  would  execute 
the  trust;  whether  the  deed  were  voluntary  or  not. 
Bat,  on  the  other  hand,  where  a  person  only  bound 
himself  to  do  an  act  which  did  not  pass  the  interest 
at  law,  but  left  something  to  be  done  to  complete  it^ 
there,  if  the  instrument  were  voluntary,  this  Court 
would  not  interfere  to  give  effect  to  it.  Thus,  in  Cole^ 
man  v.  Sorrel  (a),  which  was  the  case  of  a'  voluntary 
assignment  of  stock  by  deed,  no  actual  transfer  of  the 
stock  having  been  made,  the  Court  refused  to  assist 
the  volunteer.  The  same  principle  was  recognised  in 
EUium  V.  Ellison  (&)  by  Lord  Eldon,  who  said,  **  I  take 
the  distinction  to  be,  that  if  you  want  the  assistance 

of 
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(a)  1  Ves,jun,  50. 


(b)  6  Vet.  esSf 


^; 
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ISS4.  of  die  Court  to  oonstitate  yon  cestui  que  tnmtj  and  the 
p  ""^  instnunent  is  Toiimtarj,  you  shall  not  have  that  atoat- 
ance  for  the  parpote  of  constituting  you  entui  qm  trmt  $ 
as  upon  a  eoveaaot  to  transfer  stock,  &o.,  if  it  rests 
in  covenant,  and  is  purely  Toluntary,  diis  Court  will  not 
execute  that  voluntary  covenant  t  but,  if  the  party  has 
completely  transferred  stock,  &o.,  though  it  is  voluntary, 
yet  the  legal  conveyance  being  effectually  made,  the  equi- 
table interest  will  be  enforced  by  this  Court."  The 
doctrine  founded  upon  thb  distinction  was  laid  down  to 
the  same  eflect  in  Pulveriofi  v.  Pyivertqft  (a),  and  in  JSr 
parti  Pjfe^  and  Ex  parte  Dubost,  {b)  Now  to  apply  this 
doctrine  to  the  present  case,  the  thing  assigned  here  was 
a  security  ibr  a  debt  payable  after  the  death  of  the 
assignor--— a  chose  in  action  secured  to  the  assignor's  ex- 
ecutors, administrators,  and  assigns.  What  dUferenoe 
could  there  be  between  a  sum  of  stock,  and  a  sum  of 
money  secured  by  a  bond  or  policy  of  assurance  ?  An 
assignment  of  stock  by  deed,  no  actual  transfer  of  the 
stock  having  been  made,  and  an  assignment  of  a  pcdicy 
of  assurance  by  deed,  the  policy  remaining  in  the  hands 
of  the  grantor,  stood  upon  exactly  the  same  footing, 
where  the  assignee  was  a  volunteer,  and,  in  that  character 
called  upon  the  Court  for  its  assistance.  In  both  cases 
something  remained  to  be  done  by  the  grantor ;  the  gift 
was  not  complete,  but  executory,  and  the  Court  would 
not  execute  a  voluntary  covenant. 

7^e  Master  of  the  Rolls. 

In  the  case  of  a  voluntary  assignment  of  a  bond, 
where  the  bond  is  not  delivered,  but  kept  in  the  posses- 
sion of  the  assignor,  this  Court  would  undoubtedly,  in 
the  administration  of  the  assets  of  the  assignor,  consider 

the 
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the  bond  as  a  debt  to  the  assignee.  There  is  a  plaia  1854. 
disdnetion  between  «a  asMgnment  of  stock  whem  the 
stodc  has  not  been  transferred,  and  an  assignoMOt  of  a 
bond.  In  the  former  oaae  the  ntaterial  act  remains  to  be 
done  by  the  grantor,  and  nothing  is,  in  (act,  done  which 
will  entitle  the  assignee  to  the  aid  of  this  Ooort  until  the 
stock  is  transferred ;  whereas  the  Conrt  will  admit  the 
assignee  of  the  bcmd  as  a  creditor. 

Id  the  present  case  the  gift  of  the  policy  appears  to 
me  to  ha^e  been  perfectly  complete  without  deiifery. 
Nothing  remained  to  be  done  by  the  grantor,  nor  could 
be  faa:ire  done  what  he  afterwards  did  to  defeat  his  own 
grant  if  the  trustees  had  given  notice  of  the  assignment 
to  the  assurance  office.  The  question  does  not  here  turn 
upon  any  distinction  between  a  legal  and  an  equitable  title, 
but  simply  upon  whether  any  act  remained  to  be  done  by 
the  grantor  which,  to  assist  a  volunteer,  this  Court  would 
not  compel  him  to  do.  I  am  of  opinion  that  no  act  re* 
maioed  to  be  done  to  complete  the  title  of  the  trustees. 
The  trustees  ought  to  have  given  notice  of  the  assignment; 
but  their  omission  to  give  notice  cannot  affect  the  cestuis 
que  irv^.  The  Defendant  appears  to  have  acted  in  this 
transaction  with  the  purest  intentions,  but  he  has  ren- 
dered himself  amenable  to  the  jurisdiction  of  this  Court, 
and  he  must  give  security  to  the  amount  of  the  value  of 
the  policy  assigned  by  the  deed  of  settlement  The 
Plaintiff  is  entitled  to  costs. 


The  decree  was  as  follows :  — 

His  Honor  doth  order,  ^'  that  the  Defendant,  John 
Bameti,  do  enter  into  security  to  be  answerable  to  all  the 
parties  who  are  or  shall  become  entitled  under  the  trusts 
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1SS4*        of  the  indenture  of  the  17th  of  December  1818»  to  the 
valae  of  the  policy  of  assurance  effected  in  the  Ekjuitable 
Vi  Assurance  Office,  and  bearing  date  the  27th  of  SeptenAer 

Baknitt.  isiiy  for  1000/.  in  the  indenture  mentioned,  together 
with  the  banmes,  which,  according  to  the  rules  and 
regulations  of  the  said  assurance  office,  have  been  de- 
clared, or  might  have  been  declared,  or  would  hereafter 
have  been  [capable  of  being]  declared  on  the  said  policy 
if  the  same  had  been  kept  up,  and  such  security  is  to  be 
setded  by  the  Master  in  rotation.  And  it  is  ordered, 
that  l|ie  said  Defendant,  John  Bamett^  do  pay  the  costs 
of  the  k)it." 

Reg.  Lib.  A.  1833,  fo.  438. 
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18.14. 


ARMSTRONG  r  ARMSTRONG  and  WARNER.       R«"^ 

Jan.  SI. 

r.  ARMSTRONG  and  LEWIS.  L.  C. 

iVbv.  14,15.  SI. 


WARMER  ».  ARMSTRONG. 
LEWIS  V.  ARMSTRONG. 

TIY  an  indenture  made  the  24th  day  of  June  1810,  An  agreement 
"^  between  Samuel  Shepheard  Warner  of  the  one  part  partnmhba 
and  Bcbert  Armstrongs  pawnbroker,  of  the  other  part,  &  contra- 
reciting   that  the  said  Samuel  Shepheard  Warner  and  laws  made  for 

Robert  Armstrong  had  consented  and  airreed  to  become  fcgu^ng  the 

J  .  .  1        .      .  ?         .      .  /•  business  of  a 

co-partners  and  joint  traders  in  the  trade  or  business  of  pawnbroker. 

a  pawnbroker,  which  Robert  Armstrong  then  carried  on  ^inCT^   s 
in  Baldwin's  Gardens,  it  was  witnessed  that  Samuel  S.  thereby  con- 
Warner  and  Robert  Armstrong,  in  consideration  of  the      jj'  ^^ 
good  cypinion  they  entertained  of  each  other,  and  also  trial  of  an 
in  consideration  of  the   sum  of  2000/.   advanced  by  exertions 

Samuel  S.  Warner  to  Robert  Armstrongs  did   thereby  ^^f  ?"  alleged 

■'    misdirection 
mutually  covenant,  promise,  and  agree  to  and  with  each  of  the  Judge 

other  to  be  and  continue  co-partners  and  joint  traders  in  kV*^^'  **^' 
the  trade  or  business  of  a  pawnbroker,  for  and  during  pilar  course 
the  term  of  fourteen  years,  to  commence  from  the  day  Jhe^Courtl 
of  the  date  thereof,  determinable  nevertheless  as  there-  which  directed 
inafter  mentioned,  and  the  same  joint  trade  or  business  new  trial, 
was  to  be  managed  and  carried  on  in  Baldwin*s  Gardens 
aforesaid  in  the  house  wherein  Robert  Armstrong  then 
carried  on  the  same,  or  in  any  other  place  or  places  that 
the  said  parties  thereto  might  think  prudent  or  advisable 
for  that  purpose ;  and  it  was  thereby  further  agreed  by 
and  between  the  said  parties  thereto,  that  they  should  and 
would  during  the  term  and  continuance  of  such  co-part- 
nership 
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nership  keep  such  and  so  many  books  of  account  as  should 
be  proper  and  necessary  for  carrying  on  the  said  busi- 
ness, wherein  from  time  to  time  should  be  fairly  entered 
exact  and  true  accounts  of  all  their  loans,  buyings^  sell- 
ings, receipts,  and  payments,  with  the  circumstances  of 
the  dates,  sums,  and  parties,  and  of  all  their  other  trans- 
actions relating  to  the  said  trade  or  business,  which  book 
or  books  should  remain  with  and  be  kept  by  Robert  Amt" 
strong  in  such  safe  and  convenient  place,  and  in  such 
manner,  that  the  said  Samuel  S.  fVaruer  should  at  all 
times  have  free  liberty  to  inspect  and  examine  the  same, 
aad  take  copies  or  extracts  therec^;  and  it  was  thereby 
further  agreed,  that  the  said  trade  or  business  of  a  pawn- 
broker should  be  conducted  and  carried  on  by  Boberi 
Armstrongs  who  should  be  at  liberty  to  employ  such 
journeymen,  servants,  or  apprentices  as  to  him  shoald 
seem  necessary  and  expedient  for  conducting  or  carry- 
ing on  the  said  trade  or  business  of  a  pawnbroker ;  and 
it  was  further  agreed,  that  the  said  parties  thereto  should 
once  in  every  three  months  examine  their  books  of  ac- 
counts and  join  in  making  up  the  same,  and  balance, 
adjust,  aad  settle  the  same  accordingly,  the  first  exam- 
ination and  adjustment  to  take  place  on  Mickaelmas^da^ 
next  ensuing  the  date  thereof,  at  which  time  Samuel  S* 
Warner  should  receive  and  take  the  sum  of  Stil.  out  of  the 
said  co-partnership  concern,  as  and  for  his  share  and  pro- 
portion of  the  profits  arising  therefrom,  and  the  like  sum 
of  sol*  at  every  subsequmt  adjustment  and  settlement 
which  it  was  thereby  agreed  should  take  place  quarterly 
during  the  continuance  of  the  co-partnarship ;  and  it 
was  thereby  further  mutually  agreed,  that  in  case  dther 
of  the  parties  thereto  should  be  minded  and  desirous  of 
putting  an  end  to  and  determining  the  co-partnership  at 
the  end  of  the  first  three,  seven,  or  ten  years  of  the  said 
term  of  fourteen  years,  and  should  give  twelve  calendar 
months'  notice  or  warning  in  writing  to  the  other  of 

such 
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such  bis  mind  and  intention^  that  then  and  in  sadi  case       lt8#* 
this  oo-paitnership  shonld  cease  and  determine  as  if  the    ^ 
whole  term  of  fourteen  years  had  been  suffered  to  run  n. 

oat  and  expire ;  and  further  that,  at  the  dissolution  of  AamTsew* 
the  co-partnership^  Samuel  S.  Wismer  should  be  at  liberty  Lswit 
to  draw  ont  <rf  the  co-^iartnersh^  concern  the  said  SMS  AaMwsoiw. 
of  SOOOit.  so  adranced  by  bim;  and  it  was  farther 
j^eed  by  and  between  the  parties  theretOi  that  during 
the  continoance  of  the  co-partnership,  it  should  not  be 
lawful  ibr  the  said  Robert  Armstrong  to  discount  any 
promissory  note  or  bill  of  exchange  withoot  the  licence 
and  consent  of  Samuel  &  Warner  first  had  and  obtained, 
and  in  case  Robert  Armstrong  should  without  such  licence 
and  consent  discount  any  such  note  or  bill,  he  should 
forfeit  and  pay  to  Samuel  5.  Warner  lOOJL  for  every  such 
note  or  bill  so  dbcounted ;  and  lastly,  it  was  agreed, 
in  case  Samuel  &  Warner  should^  at  any  time  during  the 
continuance  of  the  co-partnership,  iiKivance  a  sura  of 
money  equal  to  that  which  the  said  Robert  Arm^rong 
might  at  that  time  hare  engaged  in  the  said  trade  or 
busineas  of  a  pawnbroker,  that  then  and  in  such  case  he 
the  said  Samuel  S.  Warner  should  be  entitled  unto  and 
receive  an  equal  share  and  proportion  of  the  profits 
arising  therefrom,  after  deducting  such  a  sum  yearly, 
as  an  allowance  to  Robert  Armstrong  for  his  trouble  in 
the  management  of  the  said  trade  or  business,  as  any 
two  persons  in  the  trade  might  think  an  adequate  com- 
pensation for  such  management 

Warner  advanced  the  sum  of  2000/.,  and  he  after- 
wards from  time  to  time  between  the  years  1810  and 
1816  made  further  advances  by  way  of  further  capital^ 
on  which  he  received  10  per  cent,  as  liquidated  profits 
thereon ;  and  such  further  advances  were  regularly  in- 
dorsed npon  the  indenture  of  June  1810.  The  capital 
thas  advanced  by  Warner ^  including  the  original  8000/., 

amounted 
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iM4.  ttBonBt^d  in  the  monlh  ctJime  1816  to  4900{.,  and  10 
per  cent  upon  it  had  been  regularly  paid  to  him  down 
to  that  time. 

Lavis  On  the  28th  of  April  1819,  Bcberi  Armsirarig  exe- 

cuted a  dead^  whereby,  after  reciting  a  lease  to  him  of 
the  premises  in  BaUtmiris  Gardens^  at  which  the  banness 
msB  carried  on,  and  that  he  was  possessed  of  certain 
stock  in  trade  and  pledges  and  other  property,  he  as- 
rigned  the  same  to  Thomas  Wood  and  Samuel  &  Warner^ 
upon  trust,  among  other  things,  after  his  decease,  to 
permit  and  suffer  his  wife  Betti^  Armstrong  to  take  and 
have  possession  of  the  said  premises,  stodc  in  trade^ 
pledges,  debts,  &c.,  and  all  other  property  that  the  said 
Robert  ArtBSlrong  might  be  possessed  of,  interested  in, 
or  entitled  to  at  the  time  of  his  decease,  to  carry  on 
in  her  own  name  the  trade  or  business  which  Robert 
Armstrong  then  caVried  on,  or  should  at  the  time  of 
his  death  carry  on  in  his  said  shop  and  premises  during 
the  continuance  of  the  said  lease,  and  so  long  as  she 
should  continue  the  widow  of  Robert  Armstrongs  and 
to  receive  aod  take  the  profits  of  the  said  business 
for  the  support  and  maintenance  of  herself  and  such  of 
the  children,  whether  sons  or  daughters,  under  the 
age  of  twenty-one  years,  as  might  continue  to  live  with 
her»  and  upon  other  trusts  therein  mentioned  for  the 
benefit  of  the  children  of  Robert  Armstrong.  This  in* 
strument  was  never  executed  by  the  trustees,  and  was 
many  years  after  proved  as  a  testamentary  paper,  and 
admipistjration  with  this  testamentary  paper  annexed 
was  granted  to  Betty  Armstrong  in  the  month  of  Fe* 
brmry  1830. 

Robert  Armstrong  died  in  the  month  of  August  1819, 
without  having  made  any  direct  disposition  of  his  pro- 
perty by  will,  leaving  Betty  Armstrong  YAs  widow,  who 

obtained 
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o)itaijied  ailBunistratioo  of  bis  estate  and  eflS^tSy  and  abc 
cbildrea. 


•• 


Shortly  after  the  death  of  Robert  Armstrongs  the  stock 
itt  trade  was  taken  by  various  persons,  when  Warner  Lsvta 
and  Ubod  were  present)  but  declined  to  assist  in  snek 
stock-taking,  aUagiag  that  they  were  faiteresled  in  the 
stock  as  tnistees  under  the  instrument  of  the  lOtk  of 
jlpril  1819;  and  Warner  did,  as  such  trustee^  on  the 
1st  of  Pejlmuaif  ISSO,  nacem  from  Messrs*  Himm 
&  Co^  At  whose  banking-house  Bcheri  Armtirong  kept 
cash,  the  snm  of  1 15;  Sd.^  being  the  balance  doe,  upon 
the  banking  aoconnt,  to  Robert  Armstrongs  estate. 

The  widow  ^  continued  to  carry  on  the  testntor^s 
bosiness  of  a  pawnbroker,  paying  at  first  to  Warner 
the  same  10  per  cent,  on  his  advances  as  the  testator 
bad  done;  bat  the  per  oentage  was  afterwards  reduced 
by  Warmer  to  8  per  cent.,  and  in  the  year  18i2  to 
5  per  cent.  From  the  time  of  the  execution  of  the 
deed  of  June  1810  to  the  death  of  Robert  Armstrong 
the  business  was  carried  on  in  Armstrongs  name  alone, 
and  the  licence  required  by  the  act  was  obtained 
by  Armeirong  alone.  In  like  manner  after  the  death 
of  Robert  Armstrong  the  business  was  carried  <in  in 
the  sole  name  of  the  widow,  and  her  name  alone 
was  used  in  the  licence;  and  Warner  never  in  any 
maimer  interfered  as  partner  or  proprietor  in  the 
conduct  of  the  business,  but  he  did  occasionally 
during  the  lifetime  of  Robert  Armstrongs  and  after* 
wards^  assist  in  taking  the  annual  acconnt  of  stock  of 
goods  and  pledges  upon  the  premises,  such  assistance 
being  in  the  pawnbroking  business  usually  afforded  by 
pawobroken  and  other  persons  not  interested  in  the 
particular  stock  taken.  On  one  of  those  occasions  he 
signed  a  memorandum  in  (he  following  form :  —  **  The 

Vol.  III.  E  above 
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1884.        above  sum  forned  part  of  the  stock  of  Mr.  Armsirvng 

I      '  as  taken  by  us  this  SOth  day  of  Jm^e   1811.  — &  S. 

AxJiSTBaifo 

r.  Wm-ner^  fV*  G.  Perryman" 

Amomkim, 

liBKts  The  original  bill  was  filed  in  NovenUfer  1828  by  the 

Aannmotte.  ^^^^^^^  ^^  Boberi  Armstrong  against  bis  widow,  and 
i^inst  Tiomas  lVo9d  and  Samuel  Siepheard  Warner  as 
troflees  of  the  instroiiient  of  the  Mth  oi  April  1819;  and 
it  pcayed  the  usual  accounts,  and  that  the  Ptaintiflk 
flMgkt  be  declared  to  be  entitled  to  the  benefits  which 
they  ckuined  under  that  instruacient.  Warner  put  in  an 
answer,  by  which  he  denied  that  he  had  ever  accepted 
the  trusts  of  the  instrument  to  the  benefit  of  which  the 
Plaintiiis  claimed  to  be  entitled ;  stated  the  deed  of  the 
24th  of  June  1810,  the  advance  of  the  sum  of  2000/., 
and  subsequent  advances  amounting  to  4300/*,  and 
claimed  to  be  interested  in  the  estate  of  Boberi  Arm» 
ttmng  as  surviving  partner;  and  he  filed  a  cross-billy 
makii^  statements  to  the  same  efiect,  and  praying  for 
an  account  of  the  alleged  partnership  efiects,  and  that 
his  righte  as  surviving  co*partner  oader  the  deed  of 
the  24th  o(June  1810  might  be  ascertained. 

Warner  died  in  the  month  of  May  1829,  having  made 
a  will,  dated  the  SOth  of  April  1827,  which  contained  the 
following  recital :  -^  ^^  Whereas  Betty  Armsirof^^  relict 
of  Robert  Armstrongs  is  and  stands  justly  and  truly  in* 
debted  to  me  in  the  sum  of  7000/.  and  upwards  for  prin- 
cipal money  and  interest,  the  principal  whereof  has 
been  from  time  to  time  advanced  by  me  to  her  for  the 
purpose  of  enabling  her  to  carry  on  the  business  of  a 
pawnbroker ;  and  inasmuch  as  I  am  apprehensive  that 
the  calling  in  of  so  large  a  sum  of  money  altogether  at 
my  decease  wonkl  be  very  injurious  to  her  in  her  afore« 
said  business,  it  is  therefore  my  earnest  wi2»b,  and  my 
will  and  desire,  and  I  declare,  order,  and  direct,  thai 

my 
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ny  trustees  and  executors  for  the  time  beiag  do  and        1684. 
shall,  wUiiia  three  mouths  after  my  decease,  adjust  and     1      ' 
balance  my  account  witii  the  said  Beity  Armstrongs  aod  v. 

thereupon  take  an  account  of  the  stock  on  the  premises        '^^^^ 
of  the  said  Beiiy  Armstrongs  and  do  from  time  to  time        Lawu 
oontiDwe  to  take  an  account  of  such  stock,  when  and  tio    A^w^iL^y^ 
often  as  they  may  deem  it  necessary ;  and  if  satisfied,  on 
such  stock-taking,  that  there  is  and  continoes  a  good 
and  safficient  security  for  the  sum  or  balance  due,  do 
and  shaU  allow  the  said  sum  of  70002.,  or  such  ocbar 
sum  as  may  be  found  due  at  the  time  of  my  decease,  to 
remain  at  interest  at  5  per  cent*" 

The  original  bill,  filed  by  the  children  ofBoieri  Arm* 
strongs  was  revived  against  Lewis  and  others,  Wamer's 
representatives,  who  alao  revived  tlie  cros8*suit  instituted 
hy  Warsur. 

TJie  two  causes  were  heard  together  in  May  1831 ; 
and  at  the  bearing  it  was  insisted,  on  the  part  of  the  Piai»- 
tiA  in  the  origioal  bill,  that  the  deed  of  the  24th  of  June 
1810  was  not  intended  to  constitute  a  bondJSde  partner* 
ship,  but  was  merely  colourable,  in  order  to  enable 
Wamtr  to  receive  10  per  cent,  upon  his  loans  to  Robert 
Armstrong  i  and  further,  that  by  the  several  acts  of  parlia- 
ment passed  for  regulating  the  business  of  a  pawnbroker, 
and  which  were  to  be  considered  as  passed  for  the  pro^- 
tectioa  of  the  public,  there  could  be  no  dormant  and 
secret  partnership  in  that  business.  Much  evidence  was 
given  in  the  two  causes ;  and  the  Master  of  the  Bolls 
directed  the  two  following  issues  to  the  Court  of  Ex- 
chequer, in  which  the  Plaintiffs  in  the  cross«sutt  were 
to  be  the  Plaintiffs,  and  the  Plaintiffi  in  the  original 
auit  the  Defendants;  first,  whether  at  the  death  of 
Mcbert  Armstrongs  Samuel  Shepheard  Warner  was  legally 
to  be  oonsidered  as  a  partner  of  the  said  Robert  Ai-m^^ 

£  2  strongs 
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1834.        strong,  and  entitled  to  receive  peyment  at  the  rate  of 

.   '  -  "         10  per  cent,  upon  the  camtal  advanced  by  liim  out  of 
Armstrong  •  i  •  tf 

V.  the  profits  or  effects  of  the  concern ;  and,  secondly,  if 

Armstrokcj.    |jg  ^^  ^^  jj^  considered  as  such  partner,  and  entitled  to 

Lewis        receiTe  snch  payment  as  aforesaid,  then  whether  he  was 

Armstrokg.   ctititled  to  receive  such  payment  on  a  sum  of  4S0M. 

Upon  the  trial  of  these  issues  the  jury,  under  the 
direction  of  Lord  Chief  Baron  Ij^dhint^  found  for  the 
Plaintiff  at  law  on  both  issues.  The  counsel  for  the 
Flaintiffd  in  the  original  cause,  being  dissatisfied  with 
the  direction  given  by  the  Lord  Chief  Baron  in  point  of 
law,  tendered  a  bill  of  exceptions,  which  was  signed  and 
allowed  by  the  Judge. 


Upon  the  trial  Upon  a  petition  presented  to  the  Master  of  the  Roils, 

h*ir°f  **"*  ■  his  Honor  considered  that  no  bill  of  exceptions  would  re- 

cqitioDs  for  gularly  lie  in  such  a  case,  and  that  an  application  ought 

mikUi^ion  ^  ^^^^^  been  made  to  him  for  a  new  trial  of  the  issues ; 

of  the  Judge  but  it  being  deemed  expedient  by  both  parties  that  tlie 

but  Uie  re^'  question  of  law  should  be  brought  before  the  Exchequer 

pilar  coune  Chamber  upon  such  bill  of  exceptions,  the  objection  to 

the  Com  i^   regularity  was  waived.      The  bill  of  exceptions, 

which  dir^ted  therefore,   came  on  to  be  arirued  in  the  Exchequer 
the  issue  for  a  °  ^   . 

new  trial.         Chamber  {a) ;  and  the  Lord  Chief  Justice  of  the  King^s 

Bench  (Lord  Denman)  delivered   the  opinion  of  the 

Judges  to  the  following  efiect :  — 

The  Court  have  considered  this  record,  and  the  ex- 
ceptions which  have  been  taken ;  and  it  has  occurred  to 
several  of  the  Judges  that  these  exceptions  are  not  pro- 
perly taken,  and  that  no  judgment  could  be  given  for 
the  Plaintiff  in  error  for  that  reason  upon  this  record. 
We  are,  however,  of  opinion  that  there  is  another  objec- 
tion 

(a)  The  argument  is  fully  reported  in  S  CrompL  4^  Meeion,  284. 
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tion  to  judgment  being  given  for  the  Plaintiff  in  error 
upon  thifl  record,  which  is,  that  in  point  of  fisict»  even 
supposing  that  it  could  be  collected  from  the  whole 
frame  of  it  what  the  objection  was,  and  that  the  ob* 
jection  could  be  fisurly  stated  as  arising  upon  the  record, 
it  does  not  appear,  in  point  of  fact,  that  any  contract 
was  made  between  the  parties  to  carry  on  the  partner- 
ship in  such  a  manner  as  to  contravene  the  acts  of  par- 
liament. That  clearly  is  no  part  of  the  written  agree- 
ment that  is  set  oot,  because  the  words  ^* secret"  or 
**  suppressed "  are  no  where  used  in  that  agreement. 
It  is  quite  possible  the  parties  may  have  had  a  coUateml 
agreeoDient  to  point  to  that  object,  and,  if  so,  that  would 
have  the  effect  contended  for  on  the  part  of  the  Plain- 
tiff in  error;  but  that  is  a  iact  which  ought  to  be  found 
fay  thejury,  and  which  the  Court  cannot  infer  from  any 
stale  of  facts  laid  before  them  for  their  decision,  and 
the  Court  can  only  draw  legal  inferences  from  the  facts 
found  by  tho  jury.  At  the  same  time  I  may  state,  as 
the  general  opinion  of  the  whole  Court,  that  if  there 
was  an  agreement  proved  to  carry  on  the  partnership  in 
vicrfatkm  of  those  acts  of  parliament,?  that  agreement 
would  be  void,  and  would  confer  no  rights  on  either 
party  as  against  the  other.  It  is  possible  that  may  be 
satisfactory  without  any  further  proceedings.  We  are 
of  opinion  tliat  the  judgment  must  be  aflBrmed. 


1854. 

^^ .— ^ 

Abmstboxo 

V. 
AbM8TR0N«. 

Lewis 

o. 

Aamstsong. 


The  two  causes  now  came  on  to  be  heard  before  the 
Master  of  the  Rolls  for  further  directions. 


Jan,  SI. 


Mr.  Tinney,  Mr.  Wakefield^  Mr.  K.  Parker^  and  Mr. 
EUertan,  for  the  Plaintiffs  in  the  cross-bill,  submitted 
that  as  both  the  issues  had  been  found  in  their  favour  at 
the  trial  before  Lord  Lyndhurst^  and  as  the  Judges  in 
the  Court  of  Exchequer  Chamber  were  of  opinion  that 

£  3  there 
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1884.       there  was  nothing  in  the  partnership  deed  whidi  id- 
.  dictted  any  intention  to  carry  on  the  bustneas  in  con- 

V.  traviention  of  the  acts  of  parliament,  and  that  the  con- 

ABMmoifG.  ^^^^  between  the  parties  was  consequently,  for  any 
Lewis  thing  that  appeared  npon  the  face  of  the  deed,  a 
Abmstmmo.  ^^''^  contract,  the  Plaintiffs  in  the  cross*siiit  w«ra  now 
entitled  to  a  declaration  in  the  affiranatiTe  of  both 
issues;  namely,  that  fVamer  was  legally  to  be  om- 
aidered  as  a  partner  of  Amutnmg^  and  entitled  to  re- 
ceive payment  at  the  rate  of  10  per  cent,  on  the 
capital  advanced  by  him ;  and,  secondly,  that  his  repre- 
sentatives were  entitled  to  receive  such  payment  on  tlie 
siun  of  4S00IJ.  Lord  Iknman^  indeed,  who  prononnoed 
the  judgment  of  the  Court  of  Exchequer  Chamber,  bad 
intimated  that  it  was  the  general  opinion  of  the  Court 
that,  if  there  had  been  a  collateral  agreement  proved  to 
carry  on  the  trade  in  violation  of  the  acts  of  parlia- 
ment, that  agreement  would  be  void.  But  no  such 
collateral  agreement  had  been  proved,  nor  was  it  even 
alleged  by  the  Plaintifis  in  the  original  bill  that  such  a 
collateral  agreement  existed.  The  Plainti£&  in  the  cross- 
bill»  therefore^  being  the  successful  parties  upon  the  trial 
of  the  issues,  and  u{K>n  the  hearing  of  the  bill  of  excep- 
tions, were  entitled  to  a  decree  in  their  favour. 

Mr.  Bickersteih^  Mr.  Pembeiim^  Mr.  Loioat^  and  Mr. 
Cooper^  contrd. 

The  judgment  of  the  Court  of  Exchequer  Chamber 
proceeded  partly,  if  not  principally,  upon  a  technical 
ground  which  could  not  affect  the  rights  of  the  parties 
in  this  Court,  even  if  the  whole  proceeding  by  way  of 
bill  of  exceptions  had  not  been  pronounced  irregular  by 
this  Court,  and  only  by  indulgence  permitted  to  be 
carried  to  a  hearing.  The  judgment^  so  far  as  it  touched 
the  merits  of  the  case,  is  subsinntinlly  in  favour  of  the 
Plaintifis  in  the  original  suit,  but,  if  that  were  other- 
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ihe  right  of  the  FUintiffii  in  the  original  bill  to 
call  iipeo  this  Court  for  a  new  trial  of  the  iiisuea,  on  ihe 
grouml  of  the  miadirection  of  the  Jiidge»  is  as  open  to 
them  as  ever.  The  question  directed  to  be  tried  by  the 
first  of  these  issues  was,  whether  there  really  was  a  b(m£ 
jSde  partnership  subsisting  between  ffat^tter  and  Arm^- 
sirsng  at  the  time  of  Jmutnm^B  death ;  and  whether 
the  deed,  purporting  to  be  a  partnership  deed»  was  not 
a  mere  colourable  instrument  to  oover  an  usuricus  traas^ 
action,  by  which  fVamer  was  to  receiiPe  interest  at  10 
per  cent,  for  his  advances.  If  there  were  no  band  JSde 
partnershjip  subsisting  between  banter  and  Armthrang^ 
there  waa  an  end  to  the  whde  question,  for  the  second 
issae  aacrely  directed  an  inquiry  as  to  the  amount  sf 
JKsriMr*a  claim,  supposing  such  partnership  to  hane 
eaisted*  The  conduct  of  the  partis  during  the  lives 
of  JkrmttiNmg  and  Warner^  and  tVamer^s  will,  in  which 
he  eridfMitly  considered  himself  an  ordinary  creditor 
upon  Uie  estate  of  Armstrong  for  the  amount  of  his  ad« 
vance8»  shew  that  the  deed  was  a  mere  colouraUe  in« 
stnunent,  and  that  there  was  no  bon&Jide  partnership*^ 
not  even  a  secret  partnership  — *  subsisting  between 
Wanur  «id  Armdroiig.  But  if  a  partnership  did  exist, 
then  it  cannot  be  denied,  nor  has  it  ever  been  denied^ 
for  the  whole  evidence  on  both  sides  demonstrates,  that 
Warner  was  a  secret  or  dormant  partner ;  and  a  secret 
or  dormant  partnership  in  the  trade  of  a  pawnbroker  is 
contrary  to  the  acts  of  parliament  regulating  that  trade, 
and  consequently  illegal. 


1M4« 
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Those  acts  of  parliament,  and  the  several  provisions 
in  them,  which  must  necessarily  be  violated  if  the  trade 
of  a  pawnbndier  could  be  carried  on  by  two  persons,  one 
of  whom  was  a  secret  or  dormant  partner,  were  un* 
dottbtedly  framed  for  the  protection  of  the  public,  and 
not,  as  was  stated  by  Lord  Lyndhurst  in  his  direction  to 
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1«S4'*  the  jury  at  the  trial  of  the  issuesi  for  mere  fiscal  pur- 
pines,  MO  ihmt  a  breech  of  the  regnhitioiis  required  bjr 
ibeea  -would  be  satisfied  by  a  submission  to  the  penalties 
imposed,  and  woald  not  extend  to  invalidate  any  oon* 

Lswa  tract  invohring  such  breach.  The  1  Jbc;  1.  c  SI.,  after 
Kecsttng  that  counter&tt  brokers  and  pawnbrokers  upott 
nsory  had  grown  to  many  hundreds  in  London  and 
ocher  places,  and  the  greater  opportunities  which  were 
thereby  given  to  the  ntteranoe,  selling,  and  pawning  of 
Itolen  goads^  proceeds  to  make  provbions  far  the 
rttnedy.  of  sudi  mischieb ;  and  the  30  G.  2.  c.  M. 
ct^ntakis  further  provisions  for  preventing  the  onlawfiil 
pawning  of  goods.  By  the  25  G.  3.  c  48.,  pawnbrokers 
are  required  to  take  out  annual  licences  under  a  penaky 
of  502.,  and  that  act  was  followed  by  the  36  6»  3.  e.  87. 
and  by  the  59  &  40  G.  3.  c.  99.,  which  embodies  the 
provisions  of  the  former  acts^  and  introduras  many  ad- 
ditional regulations.  By  the  sixth  section  of  this  acty 
the  pawnbroker  is  required  to  give  to  the  party  pledg- 
ing goods  a  note  in  writing,  describing  the  goods^  on 
which  note  are  to  be  written  or  printed  the  name  and 
place  of  abode  of  the  pawnbroker  giving  the  same.  By 
the  thirteenth  section,  provision  is  made  lor  the  search 
of  the  premises  of  pawnbrokers  where  goods  have  been 
iKilawfally  pawned ;  and  the  twenty-third  section  enacts^ 
^'for  the  better  manifesting  by  whom  the  trade  or 
business  of  a  pawnbroker  shall  hereafter  be  carried  on, 
that  all  and  every  such  person  or  persons  who  shall 
follow  or  carry  on  such  trade  shall  cause  to  be  painted 
or  written  in  large  legible  characters  over  the  door  of 
each  sliop  or  other  place  by  him,  her,  or  them  respectively 
made  use  of  for  carrying  on  that  trade  or  business,  the 
Gbristian  and  surname  or  names  of  the  person  or  per- 
sons so  carrying  on  the  said  trade  or  business,  and  the 
word  *  pawnbroker '  or  '  pawnbrokers,'  as  the  case  may 
|;)e,  under  a  penalty  of  10/."     Now  all  these  regulations 

are 


«• 


CASES  IN  OHANCEBY.  57 

are  plainly  incompatible  wilh  die  ▼alid  extatenoe  of  a  se*        18S4t 

cret  partnenbip ;  and|  iodeed,  the  rtary  object  of  ihe  lasfr* 

mentioBcd  section  wotrid  aeem  to  be  to  prevent  a  setiet  '^ 

partner  from  engaging'  in  the  trade.    To  wkaft  end  baa    Atinnoa^ 

the  i^islature  taken  all  these  precaniiona  fiir  aecuring        Lawife 

the  pabKekj  with  which  the  business  of  a  pawnbroker 

^all  be  carried  on,  for  protecting  die  public  gene* 

rally  against  the  fiicilities  which  this  business' affi>ids 

for  tbe  commission  of  offiences,  and  also  for  proMrtfang 

that  portion  of  the  public  whose  neeessibies  compel 

them  to  resort  to  pawnbrokers,  if  a  wealthy  capitali^ 

whose  name  is  concealed,  may  furnish  the  means  of  carry** 

ing  on  the  business,  while  he  himself  keeps  securely  in 

the  badi-ground,  free  from  all  the  salutary  restniinta 

which  the  legislature  has  imposed  upon  die  trade  for 

the  benefit  of  the  public,  and  shifting  all  the  responai* 

Ulity  upon  some  needy  agent,  who  is  content^  for  a 

samll  per  centage  upon  the  profits,  to  act  the  part  of 

the  eatenaible  pawnbroker?      It  is  said  that,  for  any 

tiling  that  appears  upon  the  foce  of  the  agreement 

Wotner  might  have  complied  with  all  these  regoladons» 

But  did  he  in  point  of  fact  comply  with  them  ?   Did  his 

Blame  appear  in  the  licence  annually  taken  out  ?  Were 

his  name  and  place  of  abode  written  upon  the  notes' 

gi^en  to  persons  pledging  goods?  and  was  his  name 

painted  over  the  door,  as  required  by  the  act  ?    This  if 

not  pretended ;  the  case  made  by  the  other  side,  aa  well 

as  by  us,  is,  that  if  he  was  a  partner  at  all,  he  was  a 

dormant  partner;  and,  unless  the  regulations  in  the 

pawnbrokers'  acts  are  to  be  treated  as  mere  fiscal 

enactments,  to  be  broken  at  pleasure  by  a  party  who 

is  ready  to  pay  the  penalty  for  their  violation,  and  nu-» 

galory  so  far  as  their  eflect  upon  contracts  is  concerned^ 

no  man  can  legally  be  a  dormant  partner  in  the  business 

of  a  pawnbroker. 

This 
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.  Tbif  U  in  effect  tbe  conckisioo  to  wbkb  tbe  Court 
of  Exchequer  mey  be  presumed  to  bave  come;  for  Lord 
Denman^  in  delivering  tbe  judgment  of  that  Court,  aaya* 
that  "  it  18  clearly  no  part  of  the  written  agreement  to 
CQOftravene  ibe  acts  of  parliament»  becaoae  tbe  wordi 
'secret'  or  'auppreased'  are  no  where  uaed  in  that 
agreemcAl*"  This  ob«ervatiou  implies  that  a  secret 
partnership  in  the  business  of  a  pawnbroker  would,  in 
tbe  opinion  pf  the  Court,  contravene  tbe  acts  of  par- 
liament ;  and  aupposmg  the  obj^ect  of  tbe  parties  to  the 
agreement  lo  be  that  of  diiiguisiog  a  collateral  unlawful 
agroemeot  for  a  secret  partnership  by  a  coknirable  con- 
tract for  a  lawful  partnership,  it  is  obvious  that  tbey 
would  not  frame  their  agreement  in  language  which 
would  al  once  render  it  unlawful,  and  proclaim  lo  all 
the  world  their  intention  of  contravening  the  acts  of 
parliament#  It  i3  not  surprising,  therefore,  that  the 
deed  contains  no  such  words  as  **  secret,"  or  **  sup- 
pressed," nor  any  thing  equivalent  to  an  open  declar- 
ation of  their  intention  to  carry  on  the  pawnbroking 
business  in  an  unlawful  manner;  the  marvel  would  have 
been,  if  it  bad  contained  any  such  open  avowal  of  their 
unlawful  intentions.  But  the  whole  subsequent  conduct 
of  the  parties  proves  their  unlawful  intentions ;  and  if  an 
agreement  for  a  secret  partnership  in  the  pawnbroking 
business  is  illegal,  which,  in  the  judgment  delivered  by 
Lord  Denmauy  appears  to  be  conceded,  d  fortiori  must 
the  actual  carrying  on  of  the  business  of  a  pawnbroker, 
or  tbe  actual  participation  in  it  as  a  secret  partner,  which 
is  tbe  foundation  of  the  claim  made  by  the  Plaintiffs  in 
the  cross-bill,  be  illegal.  Whether  the  deed  be^  upon 
the  face  of  it,  legal  or  not,  is  immaterial,  if  the  acts  of 
the  parties  were  such  as  shew  that  the  deed  was  framed 
for  an  illegal  purpose;  and  tbe  whole  conduct  of  Warner, 
during  the  period  of  the  alleged  partnership,  was  that 
of  a  person  who  was  either  not  a  partner,  or  determined 

to 
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to  kjrmsh  no  evidence  of  bis  being  one.    In  eitlier  caae       ISS^. 
the  oontract  was  unlawful  and  void* 


The  whole  caae  resolves  itself  into  a  question,  upon 
which  it  would  be  useless  for  the  Court  to  ditect  an 
issue  because  the  liEicts  are  not  and  CMnoi  be  disputed^ 
namely,  was  Warner  an  opm  or  a  secret  partner  ?  If 
Warner  was  a  secret  partner,  there  is  no  legal  feundafiion 
for  his  claim,  and  we  submit,  therefiwe,  that  the  bill 
revived  bj  his  representatives  ought  to  be  dbarisaed, 
witfaoot  sending  this  caae  hack  to  a  jury ;  bat  if  there 
remain  any  doubt  as  to  the  question  directed  to  be  tried 
by  the  former  issues,  the  Plaintilfii  in  the  original  btU 
are  at  least  entitled  to  a  new  trial  of  those  issues,  and 
to  such  farther  or  other  inquiries  as  the  CSoort  may  think 
fit  to  direct,  for  the  purpose  of  putting  more  distinctly 
in  issve  the  real  question  on  which  the  ease  hinges* 

lAt.  Titmof^  in  reply,  contended,  that  the  regulations 
in  the  acts  of  parliament,  which  were  relied  upcm  by 
the  other  side^  ^>plied  only  to  persons  actively  and 
ostensibly  engaged  in  the  trade  of  a  pawnbroker,  and 
not  to  dormant  partners,  who  might  as  lawfully  engage 
in  that  as  in  any  other  trade*  If  the  original  contract 
of  partnership  were  legal  —  and  it  was  declared  to  be  so 
by  the  Judges  of  the  Court  of  Exchequer  Chamber**— 
it  could  not  be  rendered  illegal  by  any  subsequent 
breach  of  the  regulations  enacted  by  the  pawnbrokers' 
acts*  No  direct  opinion  was  given  by  the  Judges  as 
to  the  effect  of  an  agreement  for  a  partnership  in  the 
business  of  a  pawnbroker,  in  which  one  of  the  parties 
to  the  agreement  was  to  be  a  dormant  partner ;  for  that 
question  was  not  in  issue.  AU  that  Lord  Denman  said 
was,  that  the  Judges  were  unanimously  of  opinion  that 
an  agreement  to  carry  on  the  business  of  n  pawnbroker 
in  violation  of  the  acts  of  parliament  would  be  illegal  and 

void. 


^ 


CASES  IN  CHANCERY. 


1694. 


lamu 

V. 


void,  of  which  there  conld  be  no  doabt ;  bat  the  ques- 
tion whether  it  was  a  riolation  of  the  acts  of  parliament 
for  one  of  two  persons,  who  had  entered  into  a  legal 
contract  of  partnership  in  the  pawnbroking  business, 
to  abstain  from  taking  any  active  or  ostensible  part  in 
such  business,  remained  entirely  open  and  untouched 
by  that  opinion  of  the  Judges.     Qilpin  v.  Enderbey  {a) 
was  a  case  very  similar  to  the  present  in  its  circum- 
stances, and  a  strong  authority  in  favour  of  the  Plain- 
tiffs ifi  the  cross-suit.    In  that  case  Enderbey  and  Oilpin 
entered  into  a  contract,  by  which  Enderbey  agreed  to 
advance  a  sum  of  20,000/.  to  Gilpin^  to  be  employed 
by  Gilpin  in  his  business  of  an  army  clothier,  without 
the  interference  of  Enderbey ;  and  Enderbey  agreed,  with- 
out refierence  to  profit  or  loss,  to  pay  to  Gilpin  2000f.  a 
year  for  ten  years,  and  at  the  end  of  that  time  to  repay 
him  the  20,000/.  out  of  the  profits,  if  they  were  sufficient, 
and  if  not,  out  of  the  capital.    The  deed  was  impeached 
by  Gilpin  as  having  been  executed  by  way  of  shift  upon 
to  usurious  consideration.     The  jury  found  a  verdict  for 
the'defendant  Enderbey^  and  judgment  was  given  for  him 
in  the  Court  of  Common  Picas;  and  upon  the  cause 
being  removed  to  the  Court  of  King's  Bench  in  error, 
it  was  held  by  that  Court,  that  after  the  finding  of  the 
jury  the  deed  must  be  taken  to  disclose  the  real  intention 
of  the  parties,  and  that  it  would  not  in  that  case  be  void 
on  the  ground  of  usury.     Lord  Tenterden,  in  delivering 
the  judgment  of  the  Court,  said,  **  If  the  deed  discloses 
the  facts  of  the  case,  and  the  intention  of  the  parties, 
this  is  not  the  case  of  a  loan  of  money  by  Enderbey  to 
Gilpin^  but  a  contract  of  partnership  between  them  of  a 
peculiar  kind.     If  the  deed  does  not  disclose  the  real 
facts  and  the  intention  of  the  parties,  but  was  executed 
only  as  a  contrivance  to  cover  a  loan  of  20,000/<  for 
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tea  jean  at  10  per  cent,  the  deed  was  void.  But  ibis 
is  a  &ct  which  ought  to  have  been  found  distinctly  by  a 
jury  to  enable  the  Court  to  declare  the  deed  void*  No 
such  fact  has  been  found,  and,  in  the  absence  of  such 
finding,  we  must  consider  the  deed  .as  speaking  the 
language  of  truth*"  The  principle  upon  which  this 
was  decided  is  precisely  applicable  to  the  present 
>  The  deed  of  the  24th  of  June  1810  is  upon  the 
face  of  it  l^gal;  no  fact  has  been  proved  to  impeach  il« 
and,  in  the  absence  of  any  such  fact,  fraud  cannot  be 
presumed,  but  the  deed  must  be  taken  to  speak  the 
hingnage  of  truth. 


AMttTmana 


In  Fereday  v.  Hardem  (a),  where  a  simiUir  contract  was 
entered  into  between  three  parties,  and  a  fourth  person, 
who  was  to  receive  for  a  term  of  years  a  clear  annual 
sum  apon  the.  capital  which  he  advanced  to  the  con^* 
cem  at  the  rate  of  between  7  and  8  per  cent.,  the  three 
parties  continuing  to  carry  on  the  concern  in  their  own 
names  and  under  their  own  responsibility,  it  was  held 
that  the  contract  was  not  usurious,  and  that,  thou^ 
the  person  let  into  the  concern  was  under  no  liability 
as  between  himself  and  the  plaintifis,  yet  he.  was  liable 
for  all  the  debts  of  the  concern,  as  to  the  rest  of  the 
world. 

TAe  Master  of  the  Rolls. 

It  does  not  appear  to  me  to  be  necessary  to  make 
any  observation  upon  what  passed  in  the  Court  of 
Exchequer  on  the  trial  of  the  issues,  or  to  moke  any 
observation  upon  the  judgment  delivered  by  the  Court 
of  Exchequer  Chamber,  further  than  to  state  that  it  was 
clearly  the  opinion  of  that  Couit,  that  if,  at  the  execution 
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IS84.  of  the  deed  ofJuMe  1 810)  it  was  imdefstood^wid  agreed' 
between  the  parties  Co  that  deed  that  fVamer  shoiild  be 
a  secret  and  dormant  partner^  and  that  his  name  should 
not  appear  in  the  business^  no  legal  partnership  was 
constituted  between  Armsirong  and  Warner. 

It  is  truly  stated  that  the  fact  has  not  hitherto  been 
found  that  there  were»  at  the  time  of  the  execution  of  the 
deed  of  June  ISIO,  such  understanding  and  agreement 
between  the  parties  that  Warner  should  be  a  secret 
pattner.  The  only  question  now  is^  whether  I  shall 
send  it  to  a  jury  to  inquire  into  that  iact^  or  whether,, 
upon  the  whole  matter  which  is  properly  before  me,  I 
shall  now  determine  upon  that  fact  without  the  assist- 
ance of  a  jury«  I  am  of  opinions  that,  upon  the  whole 
evidenee  in  the  cause,  it  is  dear  that  there  existed  an 
understanding  and  agreement  between  the  parlies  at  tho 
time  of  the  execution  of  the  deed  61  June  181<H  and  that 
Warner^  if  a  partner  at  all,  was  intended  to  be  a  aecrel 
partiier ;  and  I  entirely  concur  in  the  opinion  delivered 
in  the  Exchequer  Chamber  that,  assuming  such  faet» 
no  legal  partnership  was  constituted  between  AmMrcmg 
and  Warner. 

The  cross-bill  must  therefore  be  dismissed,  and,  the> 
claim  of  Warner  not  being  founded  banAjldef  must  be 
dismissed  with  costs* 


In  the  bill  filed  by  the  children  of  Robert  Armstrongs 
Warner  having  by  his  answer  repudiated  the  character 
of  trustee  under  the  instrument  of  the  28th  of  April 
1819,  which  was  afterwards  proved  as  a  testamentary 
paper,  and  it  being  in  evidence  that  Warner  had  de- 
clined to  interfere  in  the  taking  of  the  stock  after  Arm- 
strong's decease,  on  the  ground  of  his  being  a  trustee 

under 
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Bodcr  that  instrmMot,  and  that  he  had  received  from 
jtrmsirom^^  bankers,  ia  his  character  of  ^usUe,  a  aiiHdl 
bdance  due  to»  Armstrongs  estate,  the  Master  of  the 
Rolls  was  of  opinion  that  fVamet's  represtntatiyes  were 
bound  to  pay  the  costs  of  this  suit,  so  far  as  they  were 
occasioned  by  Warner's  claim  to  be  a  partner  in  the 
business  carried  on  by  Armttrong. 


]884. 


AaMSTaoifa 

AsMscaoMa. 

Lewis 


The  representatives  of  Warner  presented  a  petition  of  ITov.  14, 15. 
rebeafii^  and  the  case  was  again  fully  argued  before 
the  Loid  Chancellor  by  Mr.  Knight^  Mr«  TVnney,  and 
Mr.  Waie/leU  for  the  appellants ;  and  by  Sir  Edward 
Sr^dmh  Mr«  i#oiM/,  and  Mn  Cooper^  in  support  of  the 
4kisi8ftOQ  of  the  Master  of  the  Rolls. 


For  the  appellants,  in  addition  to  argumenta  similar 
U»  those  which  had  been  urged  on  their  behalf  in  the 
CoiMt  belaw,  it  was  insisted  that  the  proceedings  at  law, 
and  on  the  case  coming  back  to  the  Court  below  upon 
the  equity  reserved,  had  been  altogether  irregular  and 
aaoqwious.  The  bill  of  exceptions  had  been  deoided 
by  the  Master  of  the  Rolls  to  be  irregular  upon  the 
trial  of  an  issue  directed  by  a  court  of  equity,  and  ought 
nevers  therefore,  to  have  been  brought  to  a  hearing 
before  the  Court  of  Exchequer  Chamber.  The  judg- 
ment of  the  Court  of  Exchequer  Chamber  was  against 
the  Plaintiffs  in  the  original  suit,  and  taking  the  ob* 
servatioDS  made  incidentally  by  Lord  Denmark  upon 
delivering  the  judgment  of  the  Court  in  the  sense  least 
fikvourable  to  the  Plaintiffs  in  the  cross  bill,  the  utmost 
the  other  side  could  be  entided  to  was  a  new  trial  of 
the  issues.  But  instead  of  granting  a  new  trial  of  the 
issues,  the  Master  of  the  Rolls  at  once  decided  against 
die  parties  in  whose  favour  both  issues  had  been  found; 
a  proceeding  for  which  there  was  no  precedenL    Nor 

was 
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IrfdKKS 


16M»  «M  that  tli»  for  his  Honor  went  on  not  only  to  mtke 
die  aneoeiiAil  parties  pay  the  costs  of  their  own  suit, 
bnt  to  make  them  pay  part  of  the  costs  in  the  snit 
brought  by  the  onsoccessfiil  parties. 


N99.  SI.  The  Lord  Chancellor. 

If  a  person  agrees  with  another  to  be  a  secret  partner 
m  the  business  of  a  pawnbroker,  he  agrees  to  do  that 
which  is  illegal  and  punishable  by  the  39  &  40  6.  8. 
€•  Ml,  an  act  containing  provisions  highly  beneficial, 
and  bringmg  the  trade  in  question  under  regulations 
whidi  are  wholesome  to  the  community,  inasmuch  as 
they  prevent  the  abuse  of  such  traflBc ;  r^ulations  which 
will  never  be  objected  to  by  the  respectable  part  of  the 
body  concerned  in  carrying  the  trade  on,  and  which  only 
aflect  those  whom  the  police  ought  to  watch  over.  Any 
agreement  of  this  sort,  therefore,  is  unlawful  i  can  convey 
no  rights  in  any  court  to  either  party,  and  will  not  be 
enforced  by  decisions  at  law  or  by  decree  here  in  favour 
of  one  against  the  other  of  persons  equally  culpable. 

li^  as  in  the  present  instance,  we  have  before  us  a 
contract  of  partnership  wholly  silent  upon  the  statutory 
obligation  to  make  the  names  public  over  the  door,  we 
have  no  right  to  argue  from  the  omission  that  an  in- 
fraction of  the  law  was  intended;  on  the  contrary,. we 
are  rather  bound  to  believe  that  the  compliance  with 
the  law,  being  taken  for  granted  as  a  matter  of  course, 
was  not  expressly  mentioned  in  the  articles,  as  being 
thought  superfluous. 

I^  again,  such  a  contract,  legal  in  itself  has  been 
made,  nothing  done  afterwards,  how  illegal  soever,  can 
operate  to  make  the  contract  unlawful.     But  where 

the 
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the  acting  of  the  {larties  h  illi^l;  ^berci  the  eonlract     .  ^aw. 

being  silent,  the  law  is  broken  under  it»  though  not  by 

force  of  it,  there  arises  a  very  natural  suspicion  that  the 

written  articles,  though  true  as  fiir  as  they  go,  do  not  '^****^*^- 

contain  the  whole  truth,  and  that  another  agreement        htnk% 

was  entered  into^  collateral  to  thetme  in  writing,  and  to    j^ngj',^,,^ 

which  the  ill^al  acting  may  be  referred. 

Then,  if  such  an  agreement  shall  appear  firood  all  the  cir- 
cumstances plainly  to  have  subsisted,  the  infacnoe  is  irm- 
sistible^  that  the  two,  the  written  and  the  unwritten,  mast 
be  taken  together  in  order  to  get  at  what  the  true  Con- 
tract between  the  parties  was.  For  thb  is  not  the  oase 
of  two  independent  contracts  between  the  same  parties 
tonchiag  the  same  thing.  The  nature  of  the  transaction 
prescribes  silence  as  to  some  parts  of  it  which  will  not 
bear  the  light,  while  the  innocent  and  producible  por- 
tion is  reduced  to  writing.  Hence  the  two  must  be 
taken  as  one  contract,  the  production  of  one  and  sup- 
pressioQ  of  the  other  portion  being  easily  explained. 

Although  it  is  vain  to  deny  that  there  have  been 
somewhat  unusual  proceedings  in  certain  parts  of  the 
present  causey  and  though  considerable  error  appears 
to  have  prevailed  in  several  stages  of  the  proceedings, 
including  those  at  Nisi  Prius^  yet  taking  the  mere 
fiicts  into  consideration,  it  would  be  difficult  to  figure 
a  case  which  leaves  less  room  for  doubt.  No  man 
can  so  far  abstract  himself  from  his  common  feelings^ 
so  &r  shut  his  eyes  to  the  plainest  indications  of 
common  sense,  as  to  hesitate  one  instant  in  what  light 
he  shall  regard  the  transaction  between  Messrs.  Artth' 
strong  and  Warner,  To  call  it  a  partnership  at  all 
is  incorrect,  indeed  is  an  abuse  of  terms.  It  was  a 
loan  transaction  much  rather  than  a  partnership;  but 
to  escape  the  usury  laws,  and  obtain  relief  here,  the 

Vol.  III.  F  party 
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18  94.  party  niust  treat  it  as  partnership.    Money  is  adranced, 

^  ■■  ^  "  '  large  interest  is  stipulated  for  under  the  name  of  share 

«.  of  profits,  but  a  share  fixed  at  not  under  10  per  cent, 

Abmbtaokg.  ^^^  ^jjg  pjj,.jy  advancing  the  money  treats  hb  partner- 

Lewis  ship  deed  exactly  as  a  security  for  the  loan  both  in  trans- 
.  ^*  ^  actions  inter  vivas,  and  when  he  comes  to  make  his  will* 
Then  the  ostensible  party  deals  with  the  house,  lease, 
insurer's  right  to  policy  money  in  case  of  fire^  and,  in 
short,  the  whole  business  as  his  own,  and  as  a  concern 
in  which  the  other  never  interferes.  But  take  it  as  a 
partnership,  the  whole  of  these  dealings,  and  a  varie^ 
of  other  circumstances,  shew  that  Warner  was  a  concealed 
partner  purposely,  and  not  from  any  accidental  omissioa 
to  comply  with  the  statutory  requisition  in  respect  to 
making  his  name  public  on  the  premises.  Of  these  cir- 
cumstances, his  attending  with  other  friends  and  pawn* 
brokers  at  the  periodical  stock-takings,  and  on  one 
occasion  actually  signing  with  others  the  account  of  Armr 
stron^a  stock  in  trade,  is  perhaps  the  most  remarkable. 

The  question  is,  whether  or  not  any  man  of  plain 
and  ordinary  understanding  can  hesitate  a  moment  how 
he  shall  explain  all  this,  and  to  what  contract,  if  part- 
nership there  be  in  the  matter,  all  this  acting  shall  be 
referred  ?  There  were  times  when  courts  of  justice  took 
a  delight  in  vain  subtleties  and  absurd  refinements,  as  if 
their  duty  ever  was,  what  certainly  was  their  frequent 
object,  rather  to  shew  their  ingenuity  than  to  get  at  the 
truth,  and  to  astonish  ordinary  minds  by  coming  at 
unexpected  conclusions,  founded  on  bare  possibilities, 
rather  than  satisfy  the  justice  of  the  case,  by  deciding  as 
all  mankind  besides  would  decide  undoubtingly.   Those 
were  the  times  when  the  most  ordinary  actions  of  men 
were  wrested   to   humour   inferences  hardly  rational, 
though  not  absolutely  impossible,  and  when  the  words 
of  men  were  tortured  and  made  to  bear  the  meaning 

most 
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ino0t  remote  from  the  real  truth.     Happily  we  have       1834. 
outlived  those  follieSf  the  pride  of  the  older  times  and     .  ""  -  "^  * 
the  remains  of  the  dark  scholastic  ages.    Judges  are  •. 

now  content  to  see  things  as  ordinary  men  do,  and)    AansTEOMt. 
when  facts  come  before  them,  to  draw  from  them  the        Livn 
inferences  as  to  conduct  which  a  jury  would  clearly    j^jgunrnwrn^ 
deduce^     To  the  fects  in  thb  case  I  cannot  shut  my 
eyes,  nor  can  I  avoid  the  conclusions  to  which  I  know 
as  certainly  that  any  jury  must  come,  to  whom  Aey  might 
be  submitted  by  an  bsue,  as  I  know  that  I  sit  here.    A 
secret  undeisstandiag,  amounting  to  a  collateral  agree- 
ment, subsisted  between  the  parties,  in  execution  of 
which  it  was  that  Wamn-  was,  if  a  partner  at  all,  a 
dormant  or  secret  partner,  nay,  a  partner  concealed, 
and  not  merely  dormant;  carefully,  designedly,  craftily 
concealed^  breaking  the  statutory  provisions,  not  so 
much  by  non-feasance  or  mere  omission,  as  by  a  course 
of  ounning  contrivance.     The  existence  of  both  agree- 
ments, the  op^i  and  the  secret,  is  clear,  and  they  were 
parts  of  one  contract,  wholly  illegal. 

The  kw,  as  laid  down  by  the  learned  Judges  in  the 
Exchequer  Chamber  upon  a  question  which  happened 
to  be  raised,  but  which  no  one  in  this  case  had,  as  I 
conceive,  any  interest  in  raising,  I  most  implicitly  sub- 
scribe to,  as  I  do  to  the  suggestion  which  is  given  near 
the  end  of  the  judgment,  and  on  which  I  proceed  in 
the  manner  wherein  I  have  applied  the  principle  above 
stated. 

Nothing  done  by  the  Master  of  the  Rolls  below  at  all 
questions  that  law.  But  it  is  impossible  to  avoid  r^ 
gretting  that  the  issues  were  so  framed  as  to  produce 
confusion:  a  distinct  issue  to  try  the  fact,  first,  part- 
nership or  no  partnership;  secondly,  the  conceal- 
ment of  Warner's  name,  if  there  was  partnership;  and, 

F  2  thirdly. 
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1 834. .  thirdlyt  and  chiefly,  the  sabsistenoe  of  an  agreement  o(^ 

'  '  lateral  to  the  one  in  writine;  in  other  wordfl,  whether  or 
Abmsteomo  ,  .  -.1  c 

9,  not  the  concealment  was  part  of  the  same  contract  of 

Abhbtu>mg.  partnership  under  which  the  party  claimed  his  share  ;— 

Lbwib  these  issnes  never  could  have  led  to  confusion* 


AaMmmifa; 


If  it  be  said  that  the  taw  remwied  to  be  settled,  it  is 
to  be  considered  that  a  party  ought  not  to  pay  the  costs 
of  a  miscarriage  in  settling  it,  and  incident  to  the  manncar 
in  which  the  issues  were  framed.  Here  it  has  certainly, 
though  unfortunately,  happened,  that  the  case  came 
back  with  no  light  whatever  thrown  by  the  juTy  on  the 
quesdon  of  fieict,  and  with  an  opinion  given  by  the 
Judges  upon  two  points  of  law,  one  of  which  was 
attended  with  doubt  and  diflSculty,  and  was  not  neces- 
sary to  the  decision  of  the  suit  here;  and  the  other, 
which  alone  was  necessary,  was  so  clear,  that  it  amounted 
almost  to  a  self-«vident  proposition.  Some  of  this  con- 
fusion arose  at  Nisi  Prius.  But  I  feel  so  strongly  that 
the  manner  of  directing  the  issues  was  the  origiaal 
cause  of  the  greater  part  of  it,  that  I  think  the  costs 
of  the  issues  should  not  be  thrown  on  die  Plaintiff  in 
the  cross-cause.  I  aflSrm  the  decree  with  that  excep- 
tion, and  give  no  costs  here. 
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LEWIS  c  ARMSTRONG.  Rolw. 

1855. 

Nov*  a.  5. 
N  the  suit  of  Warner  v.  Armstrong  (a),  the  Plainti£^  A  iMrty  gave 

cm  the  20th  of  Janmrjf  1829,  gpive  notice  to  the  ^^^^^j 
Defendants  that  the  Court  would  be  moved  for  a  re-  died  before 
.ceiver  of  the  alleged  (partnership  stock,  and  an  injunction  ^  hoo^ 
to  restrain  BeJtty  Armstrong  from  selling  or  disposing  of  snd  the  suit 
anj  part  thereoC    Affidavits  of  great  length  were  filed  by  hSg  exe- 
by  the  Defendants,  but  before  the  motion  was  heard,  ^^^[J^^ 
Warner  died;  and  upon  the  suit  being  revived  by  his  proceed  with 
esficutois*  the  Defendants  gave  notice  to  the  Plaintiffi  ^elbm  re-' 
in  the  revived  suit  to  proceed  with  the  moticHi,  or  that  vived  by  the 
the  Defendants  would  apply  to  the  Court  for  the  costs  dii^s«J  ^ 
thereof  as  for  the  costs  of  an  abandoned  motion.    The  c^^'*^  ^^ 
executors  declined  to  proceed  with  the  motion,  and  the  abandoned 
Defendants,  on  the  2l8t  of  Fdnruary  1831,  made  an  ^^^^ 
appUcation  to  the  Vice-Chancellor  for  the  costs,  as  of  the  cause, 
an  abandoned  motion  (6) ;  but  the  Vice>Cbancellor  re- 
filled to  make  any  order  thereupon. 

The  bill  revived  by  the  executors  of  Warner  having 
been  dismissed  with  costs,  the  Master,  in  taxing  the 
costs,  disallowed  to  the  Defendants  the  costs  incurred 
by  them  in  relation  to,  or  in  consequence  of  the  motion 
not  proceeded  with  by  the  executors  of  Warner i  and  the 
Defendants  now  presented  a  petition,  praying  that  they 
might  be  at  liberty  to  except  to  the  Master's  certificate, 
or  that  it  might  be  referred  back  to  the  Master  to  re- 
view his  taxation. 

Mr.  Bkkersteth  and  Mr.  Cooper^  for  the  petitioners. 

Mr. 

(a)  See  the  preceding  case.  {h)  4  Sim,  140. 

F  8 
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1635.  Mr.  TVnfury  and  Mr.  K,  Parker,  contri. 

V.  For  the  petitioners  it  was  contended,  that  the  dig- 

A&MBTaoMG.  mjggj  ^f  ^jje  bill  with  costs  involved  the  costs  of  aU 
interlocutory  proceedings  in  the  cause  which  had  not 
been  provided  for,  and,  consequently,  the  costs  occasioned 
by  the  abandoned  motion.  The  case  of  the  pedtioners, 
though  not  strictly  within  the  terms  of  Lord  Eldon*^ 
order  of  the  5th  of  August  1818,  which  applied  only  to 
parties,  fell  within  the  mischief  intended  to  be  remedied 
by  that  order,  (a) 

On  the  other  side  it  was  said,  that  interlocutory  pro- 
ceedings were  not  proceedings  in  a  cause,  nor  the 
sabject  of  a  bill  of  revivor.  This  was  not  a  question  of 
abandoned  motion,  for  the  party  who  gave  the  ordinal 
notice  of  motion  was  dead,  and  the  suit  in  which  the 
notice  was  given  had  consequently  abated.  As  to  the 
motion  before  the  Vice-Chancellor,  it  had  been  decided 
that  the  costs  of  a  motion  dismissed  were  not  costs  in 
the  cause :   White  v.  lAsle.  {b) 

The  Master  of  the  Rolls  *  being  of  opinion  that 
the  present  case  was  unprovided  for  by  Xord  Eldon^s 
order  of  the  5th  of  August  1818,  directed  a  r^rence  to 
the  six  clerks,  to  ascertain  whether,  previously  to  that 
order,  the  costs  of  an  abandoned  motion  were  considered 
as  costs  in  the  cause;  and  npon  those  officers  having 
certified,  on  the  following  day,  their  unanimous  opmion 
that  they  were  not,  the   petiti^ti  was  dismissed  with 

costs* 

I 

I  (<i)  1  Swamt.  128.  ib)  4  Madd,  226. 

•  Sir  C.  Pepys. 
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CHILD  V.  GIBLETT.  ^S,"' 

JtfHm  15* 

^T^HE  residuary  clause  of  the  will  of  John  Child  was  Bequest  of 

in  the  following  words :  —  "I  give  and  bequeath  te«tator*i 
my  household  furniture,  plate,  linen,  china,  and  wearing  daughters  A. 
apparel,  and  all  other  the  residue  of  my  estate  and  equal  pro- 
effects,  to  Paid  GMett  and  Benjamin  BreckneU^  upon  J^^'^^Jhe 
trust,  in  the  first  place,  to  pay  ail  my  just  debts,  and  death  of 
afier  payment  thereof,  to  divide  the  same  between  my  ^hole  to  the 
two  daughters  Selina  Child  and  Elizabeth  Childf  share  survivor  of 
and  share  alike,  to  whom  I  give  and  bequeath  the  same  ^he  event  of 
in  equal  proportions;  and  in  case  of  the  death  of  either,  }^^^  "*"yr 

IDff  EDu  h&VUlff 

I  give  die  whole  thereof  to  the  survivor  of  them ;  and  cbildreiiy  then 
in  the  event  of  their  marrying  and  having  children,  ^^  ^fij^of 
then  to  the  child  or  children  of  them,  or  the  survivor  of  them,  or  the 
them,  if  they  shall  attain  the  age  of  twenty-one  years;  them,  if  they 
but  if  not,  then  among  the  children  of  Patd  Gillette  ihould  attain 
fliiare  and  share  alike,  and  if  only  one  child,  then  the  twenty-one 

whole  thereof  to  that  one  child."    And  the  testator  yea";  but  if 

not,  then 
appointed  Paul  Giblett  and  Benjamin  BreokneU  execu-  among  the 

tors  of  his  will.  ""^rnVif* 

survived  the 

The  testator  died  in  the  year  1803,  leaving  the  two  ^^^  who'died 

dauditers  mentioned  in  the  will  (who  had  then  both  without  hav- 

•         .  *ng  been 

attained  the  age  of  twenty-one)  surviving  him.   Elizabeth  married,  be- 

Child  died  on  the  28th  of  Naoember  1824,  without  having  ^^^J^ha 
been  married,  and  having  made  a  will,  by  which  she  gave  property  to 
the  whole  of  her  property  to  the  Plaintiff,  Selina  Child^  ^;;  JJe  ^ 
whom  she  appointed  her  sole  executrix.     The  Plaintiff  quest  did  not 
proved  the  will  of  her  deceased  sister;  and 'the  present  lutely  vested 
bill  was  filed  by  her  against  the  surviving  executor  and  i"  ^'  ■"*!  ^  , 

the  oftheteststor, 
but  continued 
subject  to  the  executory  bequest  over  in  favour  of  C 

F  4 
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^  Are  representatives  of  Brecknetl^  the  deceased  executor, 
and  against  the  children  of  Paul  GiUett;  and  the 
question  was,  whether  the  Plaintiff  was  entitled  to  an 
absolute  interest  in  the  residuary  proper^  of  the  tes^ 
ator»  or  only  to  an  interest  for  life  under  the  testator'a 
will. 


Mr«  Bichersttih  and  Mr.  Kinderdey^  for  the  Plaintifi. 

Where  a  testator  gives  a  legacy  to  A.^  and,  in  case  of 
the  death  of  A.^  to  another  person,  the  authorities  have 
settled,  that  he  must  be  understood  to  mean  the  con- 
tingency of  the  death  of  A.  in  his  lifetime;  for  the  death 
of  A.^  at  some  time  or  other,  is  an  event  which  must  hap* 
pen,  and  cannot  be  taken  to  be  the  event  in  the  contempla- 
tion of  the  testator.  If  A.  survives  the  testator,  therefore, 
he  will  take  absolutely;  and  so,  if  legacies  be  given  to  A. 
and  B.  respectively,  and,  in  case  of  the  death  of  either 
of  them,  the  share  of  the  legatee  dying  to  the  survivor, 
if  A.  and  B.  both  survive  the  testator,  they  will  take 
absolutely :  Loruofield  v.  Sioneham  (a),  Hincklej^  v.  Sim^ 
mons  {b)j  Cambridge  v.  Rous,  (c)  The  same  rule  of  con- 
struction was  followed  in  Slade  v.  Milner  {d\  where  there 
was  a  bequest  of  stock  to  A.^  and,  in  case  of  her  death, 
the  stock  was  directed  to  be  equally  divided  among  her 
children.  There  the  Court  held,  that  the  words  'Mn 
case  of  her  death"  were  to  be  restricted  to  a  dying  in 
the  lifetime  of  the  testator,  and  that  A,^  having  survived 
the  testator,  took  absolutely. 

In  this  will  Ae  testator  first  gives  his  residuary  pro- 
perty to  his  two  daughters,  in  words  which  make  them 
tenants  in  common ;  but  he  proceeds  to  say,  that  *'  in 
case  of  the  death  of  either,  he  gives  the  whole  thereof  to 

the 


(«)  9  5fr.l261. 
\h)  4  Vei,  160. 
\c)  8  Vei.  12. 


{d)  ^'Madd.  144^;  and  see 
Home  ▼•  PiUant,  2  Mylne  ^ 
Keen^  IS. 
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Ike  sornvor  of  them.''  Here  he^masl  be  takeD  to  metto, 
according  to  the  only  rule  of  construction  which  gives  a 
sensible  meaning  to  the  words,  **  in  case  of  the  death  of 
either  of  them  in  my  lifetime/'  He  goes  on  to  provide 
f»r  twp  other  contingencies^  namely,  their  murrying  and 
having  children,  and  those  children  dying  before  twenty- 
one.  These  contingencies  are  plainly  to  be  connected 
with  the  previous  contingency  of  a  dying  in  the  tes- 
tator^s  lifetime,  and  the  whole  is  to  be  read  as  one 
sentence.  Thus,  if  one  of  the  daughters  die  in  the 
testator's  lifetime  without  children,  then  the  whole  is  to 
vest  absolutely  in  the  surviving  daughter  at  the  tes- 
tator's decease;  but  if  they  or  either  of  them  die  in  his 
lifetime^  leaving  children,  then  the  property  is  to  go  to 
such  children  if  they  attain  twenty-one;  and  it  is  only  in 
the  event  of  such  children  not  attaining  twenty-one  that 
the  bequest  over  to  the  children  of  Paul  GiUett  is  to 
take  effect.  If  this  be  the  true  construction  of  the  will, 
the  two  daughters  of  the  testator,  being  unmarried  at 
the  testator's  death,  took,  each  of  them,  an  absolute 
interest  in  a  moiety  of  the  residuary  property,  and  the 
executory  bequest  in  favour  of  the  children  of  Paid 
GMett  could  never  take  effect.  The  deceased  sister 
having  bequeathed  to  the  Plaintiff  the  whole  of  her 
property,  the  Plaintiff  is  now  absolutely  entitled  to  her 
sister's  moiety  of  the  testator's  residuary  property,  as 
well  as  to  her  own. 


18S4. 


Mr.  Stuarty  for  the  children  otPaid  Giblett. 

It  is  a  forced  and  unnatural  construction  of  this  will, 
to  impute  to  the  testator  the  intention  of  confining  to 
his  own  lifetime  the  provision  he  has  made  for  the 
contingencies  of  his  daughters  marrying  and  having 
children  who  should  not  live  to  attain  the  age  of  twenty* 
one.     The  testator  plainly  intended  to  point  out  the 

persons 
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1804.  pdMiiio  t»  whom  hb  awd— r)r  eiiiie  ws  f  g%  ^hift- 
efar  4h4ie  eip«afeB  0h0idd  fcappen.  Tke  gtncMl  nda^ 
whifiti  rotlrieti  Ibe  words  *^  m  oMe  of  ibe  death"  of  a 
liqgatee  to  a  dying  k  the  lifalwe  of  the  toaMor^  aeaaat 
to  be  apfdicable,  if  it  mppean  from  other  para  of  the 
will  that  k  is  iooonaistent  with  the  iateotioft  of  the  tes- 
tator. Jn  Lord  Douglas  v.  ChabHer{a)9  where  theie 
was  a  bequest  of  the  residue  to  the  use  and  behoof  of 
Lady  Douglas^  and  in  case  of  her  decease^  to  the  nse 
and  behoof  of  her  children,  slutfe  and  share  alike^  the 
Court  held  that  the  words  <<  in  case  of  her  decease'* 
referred  to  her  decease  at  any  time,  and  that  con- 
sequently Lady  Douglas  was  entided  only  to  an  estate 
for  life,  the  children  taking  a  vested  interest  in  the 
capital.  In  Billings  ▼•  Sandam  (&},  aoid  in  NawUm  ▼• 
Ndligan  {c\  it  was  also  held  that,  to  give  ^(ect  to  the 
intention  ci  the  testator,  the  words  **  in  case  of  the 
death **  must  be  construed,  ^  upon  or  ot  the  death''  of 
the  legatee.  Now,  in  this  ease  there  can  be  no  doubt  of 
the  intention  of  the  testator;  he  clearly  intended  to 
provide  for  the  children  of  his  daughters  if  they  should 
have  any, — whether  in  his  Ufetfane,  or  at  any  subseqiieiit 
period,  is  p«:iectly  immaterial,— and  to  give  such  ehil- 
dren  an  absolute  interest  in  his  residuary  property.  It 
is  equally  clear,  that  the  testator  mtraded  to  mak^die 
children  of  Paul  Giblett  the  ultimate  objects  of  his 
bounty,  if  his  daughters  should  have  no  childi^n  that 
should  attain  twenty-one,  or,  which  is  the  same  thing, 
if  they  should  die  without  having  been  married;  for  in 
either  case  the  condition  upon  which  the  executory 
bequest  is  to  take  effect  is  equally  answered,  Jones  v. 
Westcomb  (d),  Murny  v.  Jones,  {e)    These  dispositions 

of 

<«)  S  Fm.  jun.  501.  (d)  Fr.  In  Clu  8]«. 

(&)  1  Bro.  C. C. 309.  \e)  %V.iB.  318. 

(c)  lBro,C.C.4Z9. 


aasa  m  chancxrt.  ?« 

of  ihe  tmMi^s  nuimky  prayefty  in  htPo^  dt  gfttfrtt-     ^  .^^''*^_. 
ohEdreDf  oiBl  uhJAiaiefy  >]|i  fiii'Mnr  vf  tte  trIiiMiiNi  ot       qbiui 
AmE  'GUfilM^  we  inconflbtflvt  With  the  idtentteii  «f  *git^ 
mg  unre  An  a  lift  ionityt  to  lib  dat^bterft. 

Mr.  BukerMe^  in  reply. 

^t*he  testator  having,  by  expressions  the  legal  effect 
of  which  cannot  be  disputed,  directed  a  division,  in  the 
event  which  has  happened,  at  his  death,  the  contin- 
gencies afterwards  mentioned  must  be  contingencies 
which  were  to  happen  in  his  lifetime.  This  is  a  more 
obvious  and  natural  interpretation  of  the  testator^s  in- 
tention, than  the  construction  contended  for  on  the 
other  side,  which  is  founded  upon  the  supposiUon  that 
the  testator  meanlt  to  contradict  himseU^  and  render 
nugatory  the  provision  he  had  made  for  the  absolute 
division  of  his  property  b^ween  his  daughters.  In 
Ijord  Douglas  V.  X^haifner  the  construction  put  by  Lord 
JtttkxnUy  upon  the  wtords  **  in  case  of  her  decease**  was 
inconsistent  with  ihe  Current  of  authorities,  and  with 
the  subsequent  case  of  Hinckley  v.  Simmons^  where  the 
some  Judge  put  the  usual  construction  upon  the  same 
wotds. 

77^  MasteH  ^  the  Rolls. 

Tb«  rule  is  tbait,  where  there  is  a  bequesc  to  two  per^ 
SODS,  audi  in  one  cf  the  deodi  of  one  of  thesH  to  the 
survivor,  the  womIs  **m  ease  of  the  death"  ai«  to  be 
nstrictfid  to  Ihe  life  of  the  testator;  bat  the  foeslion 
is,  whether  the  fint  expiasion  used  by  this  telstfldois  to 
which  this  rule  wodld  ^pply*  is  not  qaalififekl  by  ^bt 
subsequent  words  of  the  will.  The  testator  cannot  pos- 
sibly have  intended  that  the  duldren  of  'Ptnl  QSHett 
shoold  take  in  the  event  ti  a  ^nnriage  of  his  danglriten^ 
and  Aeir  dsalh  wilhotit  idiadrai  to  Us  liftlaii^  md 

that 
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ami  Aey  should  not  tske  in  tlie  e? ent  of  a  nmrriage 
oi  hk  daaghters  and  tbcir  dying  without  children  a&ar 
his  decease.  That  would  not  be  a  lational  dittindaoii. 
I  am  of  opinioot  therefcre,  tibat  the  geneial  nile  is 
here  qualified  by  the  subsequent  words  used  by  the 
testator;  and  that  in  the  event  of  the  Plaintiff  dying 
without  children,  or  if  she  should  have  cbildroi^  and 
none  of  them  live  to  attain  the  age  of  twenty*one»  the 
children  of  Patd  GibleU  will  be  entitled  to  the  residuary 
property  of  the  testator. 


/'CD*  26*  SS« 
oTortM  1*  Sa 

Conttruction 
of  a  clause  in 
a  marriage 
settlement. 

A  court  of 
e^ity  will  not 
direct  pay- 
ment! made 
under  a  mis- 
taken con- 
ttruction of 
a  doubtful 
clause  in  a 
settlement  to 
be  refunded, 
after  many 
years  of  ac- 
quiescence 
by  all  parties, 
and  after  the 
death  of  one 
of  the  authors 
of  the  settle* 
ment,  espe- 
cially where 
subsequent 
family  ar- 
rangements 
nave  pro- 
ceeded on 
the  footing  of 
thatcon- 
ftrucdoD. 


CLIFTON  V.  COCKBURN. 

^I^HIS  was  an  appeal  on  the  part  of  the  Defendants 
against  the  decree  of  Sir  J.  Leachf  Master  of  the 
Rolls,  in  so  far  as  it  was  not  thereby  declared  that  Dame 
Eliza  Cockburtij  deceased,  was*  according  to  the  true 
construction  of  the  setdement  of  the  1st  of  Jamuuy  179 19 
entitled  to  the  interest  which  accrued  due  on  the  dear 
residue  of  the  respective  estates  of  Charles  Bumlof  and 
Dr.  Dams  from  the  date  of  that  setdement  till  the  time 
when  the  Plaintiff  came  of  age ;  and  in  so  far  as  it 
was  not  also  thereby  declared,  that  so  much  Canmtic 
stock  and  money  as  had  been  transferred  or  paid  to 
the  Plaintiff  and  his  trustees  in  respect  of  the  estate 
of  Dr.  DaviSf  over  and  above  what  they  were  entkVed 
Jto  according  to  such  construction,  ought  to  be  set  off 
against  the  Camatic  stock  and  money  to  which  they 
were  ^titled  in  respect  of  Mqor  B»mle^%  estate. 

'  The  questions  discussed  on  the  appeal  were  princi* 
pally  two :  first,  whether  hb  Honor  rightly  decided  that 
upon  the  true  oonstruedon  of  the  settlement  of  the  Ist 

of 
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of  Jbfwij^  1791,  Ibe  Ftaiotiff  wasioititled  to  the  hiteir^ 
wUeb  had  accraed  doe  on  the  detr  residue  of  the 
estates  oiHr. Davis  aad  Major  Burnley^  daring  the  in* 
teryal  between  the  exeeaiion  of  that  settlement  and  the 
period  of  tbel^auitiiPs  majority;  secondly,  sopposmg 
his  Honoris  decision  to  have  been  erroneous  in  that 
point,  whether  under  the  peculiar  circumstances  of  the 
case,  and  after  the  death  of  Lady  CoclAum^  by  whose 
directions  the  settlement  had  been  framed,  and  who^ 
during  the  whole  of  her  subsequent  lifi^  had  recognised 
and  acted  upon  the  construction  which  the  Master  of 
the  Rolls  considered  to  be  the  true  on^  the  Court  was 
now  at  liberty  to  adopt  and  give  eflfect  to  a  different 
construction,  by  allowing  the  sums  which,  under  the 
common  mistake  of  all  parties,  had  been  paid  to  the 
Plaintiff  in  respect  of  the  minority  interest,  to  be  de» 
daeted  fWnBthe  monies  which  were  still  owing  to  him 
in  respect  of  Major  IUmletf%  estate,  and  of  which  it  was 
the  object  of  his  bill  to  obtain  an  account  and  payment* 

The  argument  on  the  first  point  consisted  entirely  of 
a  critical  examination  of  the  language  and  provisions  of 
the  settlement  executed  by  Lady  Coddmrn  on  the  1st  of 
Jamuajfi  1791,  in  contemplation  of  her  marriage  with 
Sir  WiUiam^  then  Captain  Coddmrn.  With  a  view  to 
throw  light  upon  Ae  question  of  omstruction,  reference 
was  made  on  both  sides  to  that  dass  of  cases  in  wfaidi 
the  Court  had  been  called  upon  to  consider  under  what 
circttniBtanoes,  and  to  what  extent,  a  person  having 
only  a  temporary  or  partial  interest  in  a  fund  had  a 
t%fat  to  make  it  effectual  as  against  the  parties  entitled 
to  the  capital,  while  the  capital  itsdf  remained  nn^ 
realised  and  unproductive.  Upon  this  point  the  follow^ 
ing  authorities  were  cited :  Qarihy.  Cotton  (a),  BtOcheon 

V.  Man' 

(a)  1  Dkk,  1S3. 
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MOiL      V.  MmmgtmM^  GhUI  v,  Ibnum{b),  Sitma  v. 

Mmfktrd{c),  WiM4  ▼.  Pm^reid)^  WM»  ^  Share{€\ 
S0riiif  Stair  y.Mafigi»{g\  Benmrd  ^M0m49§m\h), 
Ti^ykec  ^  Hiibertii),  SMt  v.  H^UmgwmihiJc),  Fit*- 
gmM  Tf  Jmmm{SU  JMgenitmu  v.  Mmtim{vi)$  HemiU  v. 
Mmri${n\  KiUwgtm  n  Gr^{a\  Lmo^^  TJumptm  (p). 
Od  iheoooond  ittiot  tht  foUowkig  oaiet  wtre  veftiTadio 
ttd  rafDmnlod  upon:  AiKm  ?;  Aai^(f)>  NicMk 
V.  X«MiMi(r),  Ckrrjtf  v.  60aU(4)»  fi^irnqf  v»  &«»* 
«Mi((^)»  JIflirfey  V.  Jbeimn  (not  rsportcd)  befofe  Sir 
J[  Ltmh  wkm  Vio^i-QuuiceUar,  and  affimed  tgr  Loi4 
iMnikMKsi  on  nnnnnl 

The  history  of  tha  peooliar  cmumstucai  uA  Ciwi»> 
Mliowt  oBt  of  which  tht  questioDS  in  the  oaaae  eMW^ 
a»  fully  deleiltfll  in  the  Loid  Chanoeller's  judgmiBlb 

8t»ted. 

Sir  JB»  Sk^cbfi,  Mr.  TVmi^y  and  Mr.  GanraHf  ia 
•opport  of  the  qppeaL 

Vx^Knigfii,  Mr«  IFignM,  wd  Mr.  JZJdIiNtfJW Mi^ 


Mank  8.  3%«  Loft9  Ch AUGBLLOft  delivered  the  fellowiBg  jud|p- 


(f)  \  Titf.  juiu  56^.  (A  l|  9it4. 15, 

(6)  6  r«?f.  159.  (m)  r,  4-  22.  23f . 

(c)  6  rtf#,  510.  {n)  r.  ♦  -».  141. 

(i»)  If  r«i.  595.  (o)  0  4im.  #  5lafe«^ 

M  19  r«f»  587.  (p)  4  Urn*  99. 

\  Bligh,  N.  S.  (S6f.  iq)2Alk.SS7. 

h)  1  Mer.  49S.  (r)  3  Aik.  573. 

t)  1  Jac.  4-  FT.  508.  (#)  2  Mad.  163. 

(k)  5  Mad.  161.  (I)  4  JB^eini.  i  C.  981. 
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Sane  EUza  CeMmm  kad  hem  brice  marfied  in  the 
EaU  Indies  before  her  union  with  Sir  William  CoMum^ 
her  snrviifing  husband,  and  one  of  the  Defendants  in 
this  suit  By  her  first  husband,  Mr.  George  Clifton^ 
she  had  two  cUMrsns  I¥aneeif  who  died  andev  age,  attA 
darto  Ckmie^  the  presest  Fhmtie  Duiiiig  her  fimt 
waunAagtf  Major  Ikaidej^  a»  iotifliata  friea«k  of  her 
fiffiiily,  deposited  with  her  a  sealed  pacbsfe  upon  his 
departure  to  the  war  then  waged  against  Hyder  AUg 
andy  being  taken  prisoner,  perished,  with  many  odier 
gallant  and  unfortunate  men,  in  the  dungeons  of  that 
barbarous  tyrant  Before  his  death  he  found  neaus  to 
eoiaaiaiiieate,  by  writing  to  Mrs*  CHfton^  hie  deriie  that 
she  8ik>akl  open  die  packet,  whleh  she  did,  and  foimd 
it  to  GOBtun  his  will,  and  a  bond  for  51,500  star  pei* 
godaa  fiKM&  OmtkH  td  Omraif  thai  heir  apparent  of  the 
Nabob  <^  Areei^  and  who  afterwards  sueoeeded  hie 
ftither  Wallah  Jak  upon  the  throne  of  the  Camatk. 
The  bond  was  to  secure  a  debt  firom  the  Omrahi  but 
MjBJBt  Bmdmf  had  udcen  the  precaution  of  saaking  Mr& 
(Xfian  die  obligee,  as  he  intended  the  sum  should  be 
paid  to  hei^  whom  he  also  left  executrix  and  residuary 
legatee  iu  hta  wOL  It  is  admitted,  however,  thai  she 
toc^L  a  beneficial  Interest  in  the  bond  only  under  the 
wilL 

After  the  decease  of  her  first  husband,  she  intei^ 
married  with  Dr.  Davis^  resident  physician  at  the  court 
of  Arcoif  and  who  also  was  to  a  considerable  amount  u 
creditor  of  the  Nabob ;  as,  indeed,  every  one  appears 
speedUy  to  have  become  who  got  within  the  vicinage  of 
his  Highness,  described,  and  justly  described,  by  a  great 
orator  of  that  age  (a),  as  u  known  and  establbhed  bond 

seller, 

(a)  Bwrkt.    Speech  on  the  Nabob  of  Arc<^%  debts. 
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3dlert  *'  keqping  lamMlf  the  laqgost  bond  warduNue  in 
the  world/' 

By  this  second  marriage  there  was  iio  family,  and 
Mrs.  DaviSf  possessed  of  the  fortune  which  she  derived 
under  Major  Bumlaf%  will,  and  of  that  which  she  took 
under  Dr.  Daoii%  beqoest,  contracted  a  third  marriage^ 
in  the  bqpnning  of  the  year  1791,  with  Captain  (aftar- 
.waids  Sir  WiOiam)  CodAunij  by  whom  she  had  sevatal 
duldrai* 

BefiN«  she  contracted  this  third  marriage.  Lady 
Cocldntm  was  naturally  and  very  laudably  desirous  of 
making  a  provision  for  the  children  of  the  firs^  thus  at 
once  to  protect  herself  from  importunity,  and  to  secure 
ihem  from  the  efl^ts  of  those  new  affections,  and  pofr- 
fiS>ly  those  partialities,  which  were  about  to  spring  up. 
A  settlement  was  accordingly  executed,  on  the  eve  of  the 
marriage,  (on  Nem  Yearns  day  1791,)  of  all  her  properQr 
derived  under  the  wills  of  Major  Burnley  and  Dr.  Dam^ 
mte  half  to  her  sole  and  separate  U8%  and  the  other 
half  to  the  two  children,  or  the  survivor,  to  vest  in  each 
i^pectively  at  majority  or  marriage ;  and  in  case  of  both 
dying  under  age  and  unmarried,  then  to  Lady  Cock^ 
tern's  separate  use,  together  with  the  other  half;  the 
interest  of  the  children*s  moiety,  before  the  principal 
vested,  to  Lady  Cockbuni^^Bs  one  party  contends — 
that  ^  interest  before  the  time  of  vesting,  as  the  other 
par^  maintains,  to  be  Lady  Cockbunis  only  in  case  it 
shpaldB  during  that  interval  be  realised  and  laid  out 
pursuant  to  the  directions  of  the  settlement. 

:  At  the  date  of  this  marriage  Mr.  Clifton  was  fourteen 
yeara  of  age^  and  his  sister  a  year  or  two  younger.  She 
died  before  reaching  majority;  and  the  whole  question 
turns  upon  the  right  to  the  interest  on  the  Arcot  bonds 

(wUch 
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(windi  fomed  the  priaeipftl,  if  not  the  only,  property  of  .    18S4. 

Lady  Coidlckim)  for  the  period  which  eUipsed  between 

her  third  marriage  and  the  year  17989  when  the  Plaintifl^ 

Mr.  Of/km,  came  of  age.  Cockiuiw. 

If  the  money  due  upon  these  bonds  had  been  paid^ 
or  if  in  any  way  the  fund  wbtch  consisted  of  them  bad 
been  realised  and  invested,  so  as  to  bear  interest  whila 
Mr.  Clijioa  was  under  age^  no  question  conld  ever  have 
arisen,  at  least  upon  the  construction  of  the  settlement^ 
for  it  would  then  have  been  admitted  on  all  hands  that 
Lady  Qxibum  had  reserved  to  herself  the  right  to  this 
interest.  But  many  years  elapsed  before  a  prospect  wais 
tipened  of  the  bonds  ever  yielding  any  thing  at  all ;  it 
loiter  period  intervened  before  any  arrangement  waa 
made  for  liquidating  the  debts  which  the  bonds  repr^ 
sented ;  and  it  was  not  till  above  fifteen  years  after  the 
aettkanent,  and  eight  years  after  Mr.  Clifton  came  of 
age^  that  an  arrangement  made  between  the  Easi  India 
Company  and  the  creditors  of  the  Nabob  received  the 
sanction  of  parUament  Seven  years  more  elapsed  befell 
Aat  arrangement  led  to  any  adjudication  or  award  by 
which  tfie  amount  due  to  those  entitled  under  the 
settlement  could  be  ascertained,  and  by  means  of  which 
they  conld  be  put  in  possesion  of  any  funds  that 
were  tangible  or  convertible  into  money.  The  award 
then  made  allotted  to  those  claimants  who  had  esta* 
bHshed  their  demands  the  principal  sums  proved  by 
them  to  be  due,  with  interest  on  the  same,  at  diffireni 
rate%  down  to  the  year  1604.  This  principal  and  in** 
terest  were  formed  into  one  capital,  and  stock,  called 
Camatic  stock,  equivalent  to  it,  was  allotted;  and  in* 
terest  from  that  period  (1804)  downwards  to  the  date 
of  the  award  in  the  year  1818,  was  also  awarded  in. 
money ;  and  the  stock  was  to  bear  interest  afterwards,* 
and  to  be  transferable.     To  Lady  Cockbum  there  watf 
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in  thif  wiQr  awttpdid,  £nt,  on  .account  of  the  bomi$  •f 
Dff.  i9kms,  7i,72a.  Camaiie  stock,  and  16,094^.  «teiliQg 
Ibr  imeKeat  tince  the  year  1604;  so  that  tbe^atock  wepn^ 
sented  a«  well  the  original  principd  of  thedifat  as  in 
interest  down  to  1804;  while  the  money  represented 
Ae  imoKSt  sbioh  since  the  yaar  1804  had  accrsad  due 
bolh  opcMi  that  pviiidpal  and  imcresL  jAfterwacds  the 
aonunissionars  jiwanied  a  fiirlher  oum  of  45,S44t  CSsf>« 
mdic  stock  to  her  as  -fKecutrix  of  Major  ^Ruml^4  «ad 
six  yeazs  after,  a  fiirthar  sum  ^f  7S»\i.  lika  stock  wnm 
awarded  to  her  in  ^the  same  diaracter. 


These  facts,  ss,  hideed,  most  of  those  in  the  cause,  ans 
niidiq)iited.  It  is  equdly  an  admitted  iaot,  that,  fipv 
msny  yeans  afker  the  award  was  made,  the  siock  tfaos 
nceived  was  dealt  with  by  Lady  CocUum^  under  tho 
tights  and  powers  of  the  (settlement,  as  if  she  had  only 
a  title  to  the  moiety  of  the  prinoipsl,  jand  to  the  interest 
opon  that  moiety,  from  Aft  settlemcwt  of  ITQ^l  down* 
wards;  nay,  even  to  the  period  of  her  decease^  which 
happened  in  the  year  1829,  she  took  the  same  :view  of 
the  matter,  and  unifiirmly  continued  to  act  upon  this 
supposition. 


Afler  that  event  the  terms  of  the  settlement  «ppear  to 
hwre  been  more  narrowly  examined ;  and  those  enttticd 
under  her  will,  conceiving  thatthe  interest  of  the  moiety 
settled  upon  Mr.  Cl^hn^  from  the  date  of  the  deed  till  be 
attained  majority,  and,  consequently,  such  portion  of  ulie 
interest  awarded  by  the  commissioners  as  corsajsondsd 
to  that  interest,  was  reserved  by  Lady  CoMum  under  the 
settlement, o  discussion  tookplsoe  hetweentke  parttas,  at 
first,  as  is  usual,  amicable  enough:  :bvt,  ss  tinfinrtunatoly 
also  is  wont  to  happen  when  those  discussions  are  pnn 
tracted,  it  became  much  less  friendly.  Referees  were 
named  of  the  highest  respectability,  one  of  whom  ia 
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thit  Court  we  all  hive  the  happiness  of  knowing,  and* 
esteem  accordingly;  the  other  a  distinguished  officer, 
friendly  to  the  frnmily;  but  the  parties  did  not  think 
proper  to  comply  widi  tiieir  recommendations,  which 
never  ripened  into  an  award,  there  never,  indeed, 
having  been  any  ibrmal  submission.  While  I  am  very 
fiur  frcRB  casting  any  blame  for  this  failare  upon  either 
vdci  certainty  not  npon  either  in  an  tmeqtml  dbare,  I  must 
be  aUowed  exceedingly  to  lament  it,  for  the  sake  of  the 
irhole  femiiy,  respectable  in  all  its  branches.  Nothing, 
I  an  persuaded,  could  have  given  greater  oneastness^ 
to  the  person  now  removed  from  among  them,  and 
who  appears  to  have  «o  entirely  engaged  their  aflec* 
tions,  and  to  have  guided  their  conduct,  than  the 
kn^wfe^e  that  their  affiiirs  were  this  day,  and  in  dus 
places  to  be  gazed  upon  by  strange  eyes,  and  discoursed 
of  1^  indifferent  lips;  and  which  branch  soever  shall 
even  now  show  a  disposition  to  terminate  these  unfbr-* 
tanate  differences,  may  be  well  assured  of  acting  as  she 
woidd  4iave  desired  aud  counselled,  and,  I  will  add, 
comnianded. 


16S4. 


Ctrrroif' 
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When  the  interference  of  common  friends  proved 
nnavailing,  and  legal  proceedings  w»e  instituted,  the 
court  before  which  the  questimi  was  brought  had  two 
diings  to  consider ;  first,  the  construction  of  the  settle- 
ment, and,  secondly,  the  proceedings  of  the  parties,  and 
especially  of  Lady  Cockbum^  after  the  funds  may  be 
said  to  have  been  realized  by  the  award  of  the  commis- 
stonera  in  1813;  and  these  are  the  two  points  which 
must  now  be  considered  here,  when  the  case  is  brought 
before  the  Goiirt  by  appeal  from  his  Honor's  decree. 


I.  tJpon  the  construction  of  the  settlement,  the  ques*' 
tion  is,  whether  or  not  the  interest  of  the  fond  secured 
to  the  children  of  the  first  marriage  is  reserved  to 
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Lady  Cockbum  during  their  minority.  I  am  of  opinion 
that  it  is.  Differing,  as  I  here  do,  with  the  Master 
of  the  Rolls,  I  should  be  most  reluctant  to  express  an 
opinion  contrary  to  ins  Honor's,  as  I  should,  with  great 
hesitation  have  formed  such  an  opinion,  had  this  been 
one  of  those  cases  of  ver}'  involved,  difficult,  and  nncer- 
tain  construction,  where  it  is  impossible  to  pronounce 
with  confidence  between  two  rival  interpretations.  But, 
in  examining  this  instrument,  I  can  see  nothing  which 
warrants  me  in  considering  the  meaning  as  unattainable, 
or  as  doubtful  in  so  extreme  a  d^ree,  whether  I  regard 
the  grammatical  construction,  the  context  and  con- 
sequences, or  the  general  intent  That  it  is  quite 
clear,  or  free  from  doubt,  I  am  as  far  from  asserting) 
indeed,  I  have  no  right  to  say  so  after  finding  that  two 
most  learned  and  experienced  judges,  whom  I  hare  con^ 
suited,  came  to  opposite  conclusions  upon  a  consideration 
of  the  instrument.  This  difference  of  opinion,  and  the 
unhesitating  judgment  of  the  Court  below  in  favour  of 
the  construction  from  which  I  dissent,  would  justify  me 
in  leaving  this  branch  of  the  case  undecided,  as  it  is  not 
necessary  to  support  the  general  opinion  to  which  I 
have  come.  Certainly  it  entitles  the  Court  to  pronounce, 
that  the  construction  is  by  no  means  free  from  difficulty 
and  doubt  But  I  think  I  am  bound  to  give  my  own 
view  of  the  construction,  because  I  have  a  strong  opinion 
upon  it,  and  the  parties  are  entitled  to  know  what  the 
Court  thinks  of  the  whole  case. 


We  may  begin  by  putting  ourselves  in  the  situation 
of  the  party  making  the  settlement,  —  a  safe  and 
convenient  mode  of  dealing  with  all  questions  of  con- 
struction. Lady  Cockbum  being  about  to  marry  again, 
•and  being  desirous  of  providing  for  the  two  children  of 
her  former  marriage,  who  were  wholly  dependent  upon 
her,  perceived,  of  course,  that  she  and  her  new  husband 
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omst  maintain  and  educate  them  during  the  remaining 
portion  of  their  infancy.  She  reckoned  upon  having  a 
fiimily  by  her  contemplated  union,  and  was  resolved 
to  give  those  two  children  provisions  independent  of 
herself  and  her  husband.  She  knew  that  her  onl}'  pro* 
perty  consisted  of  bonds  from  the  Nabob,  and  that  those 
were  by  no  means  likely  speedily  to  be  paid.  Nothing, 
could  be  more  natural  for  one  in  such  circumstances, 
with  thb  knowledge,  and  with  these  views  and  expecta-* 
tioBS;,  than  to  settle  a  portion  of  her  property  upon  the 
tvo  cfaiUren,  so  that  they  might  receive  it  at  their  ma- 
jority or  marriage;  but  only  giving  them  the  capital,  and 
TCservioig  lo  herself  the  interest  during  the  intervening 
period  before  they  should  be  entitled  to  their  shares. 
There  was  no  reason  for  giving  them  that  interest ;  and 
there  was  this  additional  reason  for  reserving  it  until 
they  should  become  entitled  to  the  principal  by  being  of 
age  or  settled  in  life^  that  the  expences  of  their  main- 
tenance were  to  &11  upon  her  new  establishment  during 
the  interval.  Let  us  now  see  whether  this  is  not 
exactly  what  the  instrument  has  provided. 


1834. 
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The  fund  is  vested  in  trustees  in  trust  for  herself 
till  the  marriage,  "  and  from  and  immediately  after  the 
solemnizatbn  thereof,  to  collect  and  receive  the  said 
property  and  every  part  thereof."  This  is  the  primary 
and  fundamental  direction,  and  then  follow  the  others ; 
— '  The  trustees  are  *'  to  invest  the  same  (that  is,  die 
whole  property)  in  funds  or  bonds  of  the  East  India 
Company,  if  realized  in  India^  in  the  stocks,  if  realized  in 
England^  or  in  such  other  securities  as  Lady  Cockburn 
shall  direct;"  and  to  pay  and  apply  "the  interest  of  one 
half  thereof  to  Lady  Cockbumt  or  her  attorney  or  assign, 
until  the  children  respectively  attain  the  age  of  twenty* 
one  or  be  married,"  at  which  time  such  moiety  "  of 
the  said  trust  property  **  shall  be  paid  to  the  children, 
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Tbftt  ibis  dause  is  sufficient  to  carry  ike*  oMMiiig 
adwrced  to  can  banUjr  be  doubled  It  takes  thr^Ks* 
tiacdan  hetwaea  ftiie  property  or  oopilal  wbiah  is  to 
Test  at  twentyione  or  marriai^  mui  the  uHeccst  befoa* 
it  vasts,  wUch  it  reserves  lo  Lady  CmJAurm^  Whether 
ifitenat  shall  aetoally  luve  been  received  ar  not  csnaa^ 
iigaifyf  any  more  tbaa  wheliicr  the  priocipal  sbaH  bave 
bain  reeeiv«d  or  aot.  Although  the  principal  resMuna. 
Otttstandii^  when  the  period  of  vesting  arrives^  the 
obildren  have  a  right  to  receive  it  vhenavor  the  tnM^ 
taaa  shall  get  it  in*  It  is  theirs  froin  that  tioDa  In 
like  manner^  although  the  interest  be  not  received  before 
the  time  of  vesting,  the  nH^her  lias  a  right  to  it  wbaB^ 
ever  tbe  trustees  shall  receive  its  arrears*  It  is  hers  «p 
to  that  time. 

But  not  only  are  the  words  sufficient  to  bear  this^  the 
natural  meaning,  and  to  express  this,  the  pkin  and 
natural  intention  of  the  maker ;  I  consider  it  to  be  aa 
obvionsi  perhaps  tbe  most  obvious  sense  of  tbe  wordss 
taken  grammatically,  and  with  a  view  to  their  aoUo- 
cation.  Tbe  sabject^matter  of  the  whole  dause  ia  ^  the 
property  and  every  part  thereof,"  and  this  ia  the  first 
and  governing  antecedent.  First,  it  is  to  be  got  ia 
immediately ;  next,  when  got  in,  it  is  to  be  invested 
ha  securities;  and  then  the  interest  of  one  half  of  it, 
wfaile  the  children  are  onder  age  and  unmarried,  is  to 
be  paid  to  the  mother^  and  the  principal  of  that  half  to 
the  children  when  of  tige  or  married.  The  interest  of 
what?  The  principal  of  what?  Cleariy,  of  tbe  property 
and  every  part  therecf*— of  that  capital  wbiofa  tbe  whole 
clause  is  dealing  with,  and  directing  to  be  callad  iav 
invested,  distributed -«^  called  in  immediatdy^  itofe$teA 

in 
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ftapypMTfli  kid^edft  as  great  a'Stmo  ufcm  the  wond^ 
QBi  iipoii>  the  sen8#,  ta  adopt;  the^  iaterpretatioo*  vflml^ 
wmM  .eoMeat;  the^  gift  or  diatrUaition  with  the  miMii^p 
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in'  aeouriliMS  £stribiited  in  moMes.  The  appclfila  iftSib 
oonstrudion  is  not  even  the  more  graniRMrtioal»  ta  con^ 
pensate  for  it9  being  in  so  many  other  respeeta  ob^ 
jsotiimable.-  It  makes  die  woods  ^^one  half  thtreof^ 
referio  the  last  antecedent;  that  isy-notto*'*  the  soid.piok 
perljS'*  M*  first  mentioned,  and  '^the^ame^'  asafterwania 
stated'  bj  wi^  of  reference^  but  tcr  the  fonds  and  9ioo» 
rities  in  which  it  shall  have  been  invested.  B«t  though 
it  is  sufficiently  eoxtect  to  speak  of  the  intereat  of  the 
properly,  it  it  net  so  accurate  to  speak  cf  the  intercat 
of  government  funds,  or  mortgages,  or  securities*  One 
may  speak  of  the  interest  of  money  or  property  lent  on 
mortgage  or  secority,  or  inTeated  in  the  funds,  but  not 
of  the  interest  of  those  &nds  or  securities ;  and  it  is  r»» 
markflfble  that  of  the  fbnr  kinds  of  investment  set  forth 
there  is  only  one,,  in  bonds,  ta  which  the  expression 
^fnltvesi  thereof''  can  be  applied  with  strict  aecurai^ 
To  be  strictly  ceerect,  then,  these  words  must  be  taken 
to  mean,-  the  interest  of  the  property  vested  in  the  fbnds 
et>  securities^'  But  have  we  any  right,  when  gonig  uftMk 
•he  mere  literal  omurtruetion,  to  add  such  worda?  H 
ftir  ibe  sake  ef  verbd:  accuvacy,  we  must  iasport  ike 
gafnetal  anteeedtnt  ^  property"  into  the  body  of  lUe 
last  anteecdenly  tliat  member  of  the  clause  which  men^ 
tsona  iundsf  why  are  we  not  to  take  that  general  ante^ 
eedkit  Itself  aa  the  one  referred  to  by  the  words,  ia 
qnesdonyi^'interesttbeseof;"  and  then  it  is  gratuifieiai 
te  mix  op  tbat^  antecedent  with  the  port  reialing  to 
inveaonent?  Tbia  becomes  still  clearer  when,  we  obr 
serivediattheexpreeBion'is  'Mnterestofonehalflbereofi" 
IHakriy  that  caatetniean  liQerally  one  half  of  the  govern^ 
hfiinda  or  secutitiesu  withouti  mora. 
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and  time  oF  investment,  merely  because  tfaat  happens 
to  be  the  subject  of  the  clause  nearest  in  places  Tlie 
capital  is  the  subject,  • —  it  is  the  subject  of  all  the  pro- 
vbions  in  the  clause,  the  thing  to  be  realised  in  the 
Anst,  invested  in  the  second,  distributed  quoad  principal 
and  interest  in  the  third.  It  seems  a  violent  and  c^mti- 
cious  construction,  which  would  raise  the  direction  for 
investment  into  a  primary  object,  and,  losing  sight  of 
the  thing  invested,  would  turn  aside  and  begin  dealing 
with  the  security  in  which  the  investment  was  to  be 
made. 


Further,  the  consequences  of  this  oonstraction  are  ia 
DO  slight  degree  startling;  they  are  such  as  cannot  ra- 
tionally be  supposed  to  have  been  in  contemplation*  It 
would  follow  that  the  interest  during  minority  would 
go  different  ways,  and  belong  to  different  parties^  ac- 
cording to  the  course  of  events  or  of  conduct  wbidi 
might  retard  or  accelerate  the  realising  of  the  fund* 
That  interest  would  belong  to  the  child  or  to  the 
mother,  not  according  as  the  duration  of  life  or  of 
celibacy  might  regulate,  which  is  the  only  contingeiioy 
designated  in  the  instrument,  but  according  aa  the 
■debtor  was  more  or  less  solvent,  the  trustees  more  or 
less  diligent,  or  the  creditors  more  or  less  fortunate  in 
obtaining  payment.  If  the  Nabob  could  pay  in  three 
years,  Lady  Cockbum  would  receive  four  years'  interest^ 
(on  the  PlaintifPs  surviving  and  marrying  after  twenty- 
one,  the  event  that  has  happened) ;  but  if  the  Prince 
deferred  payment  for  six  years,  she  would  get  but  one 
year's  interest ;  and  if  he  did  not  pay  within  seven  years, 
she  would  get  none  at  all.  Yet  all  the  while  interest 
was  accruing  due,  though  not  paid;  and  the  deed 
which  provides  for  its  being  allotted  to  the  mother  at 
any  rate  and  by  both  constructions  in  a  certain  event, 
in  no  event  provides  for  that  interest  being  given  to  the 

children. 
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chikbreo.    Yet  we  «r«  here  asked  to  sopply  such  •  pro**       f  88f  • 
visioD.    Again,  if  the  trustees  are  so  active  as  to  realise     ^  ■". '  ^ 
the  debt  and  invest  it  in  securities  speedily,  the  mother  ^. 

gets  the  interest;  if  they  are  more  supine^  apd  do  not  ^^Wf'* 
effect  an  investment,  it  goes  to  the  children.  Nay,  if 
they  sue  the  Nabob  and  obtain  a  judgment  for  the  prin- 
cipal, it  will  depend  upon  the  state  of  business  in  the 
courts  where  the  proceeding  is  had,  and  their  swiftness 
IB  ^ving  redress,  and  it  may  be  in  the  court  of  error 
where  the  judgment  is  brought  under  review,  whethp* 
the  one  party  or  the  other  shall  be  entided  to  the  fund 
in  question.  But  if  the  debt  is  paid  during  the  minority, 
and  with  interest  due  for  any  part  of  that  minority,  who 
can  doubt  that  this  interest  goes  to  the  mother  ?  And  yet 
it  is  not  inteiest  arising  from  the  property  vested  in  the 
funds  or  other  securities.  So  that  here  the  construction 
oonteoded  for  on  the  supposed  literal  meaning  of  the 
wopds  and  their  collocation  fails  entirely.  To  follow 
that  out  in  the  case  now  put,  we  are  reduced  to  the 
violent  conclusion  that  if  the  Nabob  paid  principal  and 
interest  up  to  the  last  year  of  the  minority,  and  the 
trustees  bad  received  it  before  that  year  expired,  they 
could  not  pay  it  to  the  mother,  who  has  expressly  re- 
served it,  and  this  in  the  £ice  of  the  direction  to  pay 
and  apply  it  to  her ;  merely  because  they  received  the 
interest  from  the  original  debtor,  and  not  from  obligqra 
in  new  securities. 

Again,  suppose  it  had  been  found  expedient  for  the 
creditors  (a  very  possible  case)  to  give  the  J!^abob  time, 
observe  the  position  of  the  trustees.  If  they  are  asked 
by  the  royal  debtor  to  let  him  pay  the  whole  ten  years 
hence  with  interest  up  to  the  day  of  payment,  they 
cannot  accede  to  the  request,  which  may  be  most  ad- 
vantageous for  all  the  parties  beneficially  interested, 
because  these  will  gain  in  very  different  degrees,  and  one 
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1#M.       wil^pvoAtiflt  tiuftf odMr'sexpenir;  iIm  moihar  nrfil  loMy 
anil'  thflr  cWMMr  gam-  tiw  moKMritj  inliMt     BM  if 
cbey  givc<  MMf  Mng  Ins  tbaii  ssveiv  yean?  timc^  then 
^^'^^'^^-    llwt  iRteroit  ii<iH  go  to  the  aiotlMr. 

I  bove  put  the  aueaof  tlie  prkicipri  being  pud  ivMr, 
and  witiioot  iiitiirc0t|  Mid  being  paid  before  and  aAtoP 
iwiyjfity;  Bat  whet  if  the  interest  i«  paid  eMtoot  Ae 
priacipai— ^  kind-  of  bargain  or  cooipvoiniAe  neC'  ifie* 
awiiifaible  with  the  eberactar  of  a  prtnoely  debtor,  anda 
debt  OMPrying  intemt  apon  the  onental  scale  ?'  Them 
really  seenie  no  posaibility  of  giving  thia  iateiest  for  tlie 
period' of  nmoiity  to  tbeckildven,  for  there  are  no  woade 
whieh*  oan  be  ao  tortored  as  to  include  in  All  tbe^  par« 
ties  ehiini'  in  respect  of  the  debts ;  and  whatever  is  taken 
for  the  debts  wonkl  go  to  the  chiMren,  gumd  one 
moiety ;  but  the  interest  for  the  period  of  minori^  in  re* 
served  to* the- mother,  and  thus,  in  the  supposed  case  at 
omnpfomise^  therr  would  be  no  principal  which  the 
positiim  eonld  aeeompany  so  as  to  go  to  the 


The  context  direws>  some  doubt  upon  this  ooi»* 
struOioH,  as^  fiir  as*  the  use  of  the  word  ^' eventual^* 
goes.  The  expression  occurs  ihrioe;  and  dtelwo  fiiet 
nses  of  it  seem,  in  some  inconsiderable  d^ee,  to  iinroov 
the.  opposite'  oonsirootion ;  but  the  third-  time  it  ia-ao 
used  as  exceedingly  to  support  the  interpretatiov  to 
which  I  incline. 

The  dJEuise,  howerer,  whieh  seam8^  expressly  to  pv^^ 
Yide  for  the  case  of  pos^ioned  payment^  throws  a  very 
sCftmg  Kgbt  apon  the  whole  argomenti  A  power  of 
diaposition  by  deed  or  wilt  is  leserred  to*  Lady  CoeUom 
over  ^  all  or  any  part  of  the  said  property,  aa  weU  before 
such  property  shall  hove  been  realised  as  after."  Nowv 
if  it  be  said  that  thia  only  gives  her  the  power  of .di»* 

posing 
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p0Biilgbef€rahnrealizad^llistwiMddgoifiuf  in  fiuNMiref 
our  oeestnicttoa ;  becatuie  dMve  is  noponbilitgrof  cKsttn^ 
gwdbiDgbttweea  principal  and  intareBt,  praparty  dkmif 
meaning  here  whatever  portion  of  the  whole  is  NMmtd 
lo  her  by  the  deed;  and  tke  preceding  part  had,  i« 
taqMBS  tmBt»  placed  ibe  ninorUy  tntemst  under  bcr 
sole  conftroL-  Bol  tlie  part  whkh  tmimdiately  follom 
ia  ttill  Mraoger  ;  ier  it  tefevs  te  the  period  at  wfakh  her 
dbposilioa  shall  be  binding  oq  tbe  trustees^  «<*- "  ihat  aay 
diopMJriep  of  the  property,  ov  any  pert  or  parte  thereof) 
under  her  ham^  See.  shall  be  biniKeg  on  tbe  saidtwteeot 
ea  well  befofe  saeh  property  shall  be  reeeived  byr  theai 
aa  et  any  toee  rter  they  shall  have  been  in  paaotsoien  of 
the  sMie."  She  is^  tbercfeve^  invested  with  the  power 
of  &eolisgy  before  they  ge6  it  i%  what  tfaqr  shallr  da  widi 
k,  eAer  they  reoeire  it.  Suppose  she  nude  en  appoints 
ment  five  years  betsre  the  child's  niajcNpity)  by  this 
daaae  the  Ui»teee  are  bound  in  terms  to  obey  that 
disectieay  aftev  they  receive  the  auaorily  interest^  and 
at  wfamever  tim&  The  opposite  construction  involves 
thb  inooDsistettt  and  contradictory  conclwsion^  that  her 
appointment  woeld  eoly  be  binding  oo  tbe  trustees 
provided  they  got  in  the  inta'est  within  five  years;  al- 
tfaoogh  die  clause  couteropfaitiog  postponement  is  qeile 
gsnenl,  and  refers  to  bo  period  of  reaKatng,  or  rather 
indeed  is  framed  upon  a  sepposition  of  long  postpone* 
ment;  with  which  view,  and  upon  which  recital,  it  pro-> 
ceeds  to  provide  for  filling  up  the  place  of  such  trustees 
as  shoold  qnit  Asia  and  return  to  thcnr  native  eomitry 
before  the  property  could  be  reaUaed* 


18S4L 


T^  leads  to  a  remark  npon  the  argomeac  diuwA 
firom  the  desperate  state  of  the  debt,  and  the  praspeet 
of  Jta  being  leceieed  late,  if  at  alK  Evidence  was  given 
at  length  by  tbe  Phiintiff  to  prove  this  ftict;  but  it 
afptan  to  me  rather  to  oppose  than  to  aid  his  con- 
struction. 
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tttniodoo.  Lad;  Coctbum  certainly  supposed  diat  she 
was  settling  a  fiind  of  some  value;  if  she  thought  it 
worth  nothings  why  make  it  the  subject  of  an  elaborate 
arrangement  ?  The  interest  as  well  as  the  capital  is  dealt 
with*  But  to  be  sure  the  whole  complexion  of  the 
case  on  the  evidence,  as  well  as  of  the  deed,  construe 
it  how  we  may  in  the  disputed  part,  shews  that  no 
hamfidiale  payment  could  be  expected.  At  some  time 
or  other  it  was  looked  to  as  a  provision  of  some  valuer 
according  as  the  chance  of  the  Nabob's  treasury  being 
solvent  was  deemed  more  or  less  probable;  but  the  ex- 
pectation, though  cherished,  was  remote.  Even  in  those 
days  when  the  revenues  of  eastern  kingdoms  were  so 
lavishly  squandered, —  those  days  happily  gone  never  to 
return,  when  Oriental  munificence  and  European  pro- 
fusion vied  with  each  other  in  desolating  both  parts  of 
the  empire,  —  even  then  the  day  of  a  possible  payment 
whether  of  principal  or  interest,  was  assumed  to  be 
distant,  and  the  infimcy  of  the  children  could  only  last 
sevien  or  eight  years.  Was  there,  then,  no  meaoiag  at 
all  in  the  provision  which  reserved  the  interest  during 
that  period  to  the  mother's  sole  and  separate  use? 
They  who  contend  that  she  was  only  to  have  it  if  the 
fund  should  be  realized  during  those  few  years,  surely 
defeat  tlieir  own  ai^ument  when  they  prove  that  the 
authors  of  the  deed  did  not  expect  to  call  in  the  fund 
until  after  those  years  had  eUpsed. 


Of  the  other  arguments  in  support  of  the  construction 
which  I  favour  I  shall  add  but  one.  The  maintenance 
and  education  of  the  children  is  undertaken  by  Lady 
Qpdkfmrn  at  all  events.  Is  it  not  reasonable  to  suppose 
that  the  interest  of  the  fund  belonging  to  those  childc^ 
while  thrown  upon  her  care,  is  given  to  her  in  con- 
sideration of  the  charge  thus  undertoken  ?  And  is  it 
not  very  unreasonable  to  hold  that  she  intended  to  make 
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the  diarge  certain  and  inevitable,  and  the  fand  for 
defraying  it,  or  replacing  the  charge  if  borne  and  ad** 
vanced  in  the  first  instance,  uncertain  and  contingent? 
That  she  ahoald  take  the  interest  at  all  events  and 
whensoever  received,  upon  undertaking  at  all  events  die 
expense  of  their  maintenance,  is  intelligible.  That,  un- 
dertaking the  charge,  she  should  provide  a  fund  for 
defraying  it,  or  for  compensation,  which  fund  shonld 
be  hers  or  the  children's,  according  to  accidents  and 
drcomstances  beyond  her  control,  and  wholly  uncdn'* 
nected  with  the  expenditure  or  its  objects,  appears  in 
no  snudl  degree  difficult  to  believe  or  comprehend. 


1M4. 


CtirroK 

v. 
Cdcntnou 


He  authority  of  decided  cases  is  seldom  calculated' 
to  dirow  much  light  upon  questions  of  construction,  so 
special  in  the  circumstances  in  which  they  arise  and  by 
which  they  are  surrounded  as  the  present.  We  may, 
however,  sometimes  gather  from  them  a  iew  hints  or 
analogies,  or  approximaUons  to  a  principle.  Hutchean 
V.  Marmington^  decided  by  Lord  Unarlaw  (a),  and  sttif 
more  SUweU  v.  Bernard  {b\  on  which  Lord  EUan 
appears  to  have  bestowed  great  piuns,  and  which  he 
decided  after  taking  the  long  vacation  to  consider  it, 
as  for  as  they  go,  support  the  view  which  I  have  taken 
of  the  present  instrument.  In  the  former  Lord  Tkurltm 
appears  to  have  held  that  with  reference  to  the  vesting 
of  a  right,  or  the  party  in  whom  it  should  vest,  nothing 
can  depend  upon  the  dispatch,  or  slowness,  or  caprice 
of  trustees  in  making  an  investment  or  a  sale,  in  the  case 
of  a  direction  given  to  them  which  they  can  at  any  time 
fulfil.  The  latter  also  was  the  case  of  a  direction  to 
sell  with  all  convenient  speed.  But  in  Kilvingion  v; 
^^(<^)f   ^  direction  was   to  purchase  on  certain 

terms, 


(a)  1  Vei.  jun.  366. 
(5)  6  Vet.  520. 


(c)  2  iSfm.  ^  Stu.  596. 
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l%n»  tsraiSi  and  m  a  ghren  ooanty;  and  tlie  pfesent  Master 
of  tbe  RollS)  then  Vice  Chancellor,  there  held  that  thb 
did  not  difler  tram  Skwelt  ▼•  Bemmrd ;  and  be  gave  the 
tenant  tfbr  life  the  interest  firom  a  year  after  the  testetor's 

I  bare  weiglied  diis  'settlement,  and  have  gitea  tny 
opinion  plainlj  upon  its  oonstroction,  not  expressing 
graater  donbt  than  I  feel  <m  it.  Bat  it  would  be  most 
QobaoMmng  4o  say,  that  I  or  any  one  ean  oonsider  the 
point  as  s»voli^  in  no  difficulty.  It  is  enough  to  know 
that  others,  to  whose  opinioh  the  greatest  deference  is 
doe,  regarded  it  in  a  different  light;  enough  that  his 
HoMor,  in  the  coart  below,  hehl  a  confident  opinion  of 
an  opfMsite  kind.  That  it  u  of  donbtfiil  import,  there- 
fore, that  it  is  of  difficult  interpretation,  must  be  assumed 
from  the  fact  That  the  makers  of  the  deed  themselves 
imposed  Opon  it  a  BManing  contrary  to  that  which  I  am 
gising  it,  —  that  they  acted  on  that  construction  wfaioh 
I. am  treating  as  a  misconstruction,— -that  they  knew  of 
none  other,  Irring  and  dying,  and  makmg  all  their 
family  arrangements  upon  the  footing  of  it,  is  undeniable : 
and  this  b  the  next  and  most  important  light  in  which 
tiw  case  presents  itself  to  our  view. 

IL  Lady  Cockbum  survived  her  marriage  tkirty^nine 
yemv;  and  while  it  is  contended,  on  the  one  hand  (and  it 
was  80  aqgued  below),  that  a  construction  acted  on  ibr  so 
long  a  period  of  time  cannot  now  be  disturbed,  it  is  on 
Ae  other,  denied  that  any  such  Ispse  of  time  can  be  al- 
Iq[[ed,  because  nothing  was  done  till  the  year  181S.  I 
am  of  opinion,  however,  that  the  former  of  these  positions 
is  mnah  more  near  the  truth  than  the  latter.  Indeed, 
from  the  nature  of  the  transactions,  nothing  was  likely  to 
be  done  until  tlie  fonds  were  realized,  or  about  to  be*^ 
come  tangible.     During  the  earlier  period,  while  the 

amount 
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wamrot  mm  as  imertetii  as  the  lime  ef  pagfineal,  there 
iraa  3ia  liksliheod  fof  ihe  fued  being  dealt  >wlth  etthar 
in  the  faoiily  or  with  stnaagers.  Ae  aeon  as  4he  unoae* 
iaio^  caaaed,  ihe  varjr  mcnib  after  the  ^ward,  ihe  deed 
d[  Jlugust  IS^liS  waa  eKecnled.  Other  artangeaieiile 
enweaftevwardaimade  reapecling  die  iimd,doiirn>to  whhin 
ai  fcw  yaww  of  Ladgr  GMAiew'is death;  so  dMit  *we  are 
weraBtfld.in  sayiogi  wilh  ihe  Maaler  of  Ihe  iloUi,  ^Aat 
for  nearly  forty  years  sh^  and  those  who  adtisad  hm§ 
acted  upon  the  supposition  that  the  interest  during 
•BBMority  belonged  to  ibe  ebildnsn,  on  the  «ase  which 
amse  of  the  funds  rnot  heieg  vealiaied  bafaac  the  time'ef 
▼estiqi^  Some  qoestion  nay  Jbe  jaade  as  to  the  £iA 
wvteoBk  years;  but  that  ^otild  only  have  the  efeot  af 
nakwg  the. term  of  acting  upen  this  .conatnBQiim  thjrtf^ 
Iwo.  instead  ef  thirtyniine  yeeas* 

Hieifirst  awards  made  hy  the  Commissieiien  on  the 
Srii  ofjuf^  IBIS  wene  upon  the  two  hranehes  of  Ladj 
Cod^ktn^»  €laim»  mb  ezeoutriK  of  Dr«  Davis.  On  ibe 
4fttb  ofAi^uM^  in  ihe  saaae  yeaa>  a  deed  was  cgecuead 
by  Jiert  with  .Sir  WUUam  CocUmrri^  ooncurnsnoc^ 
wlMfeisb  ^^r  reciting  the  settlement  of  1791,  and  the 
award  of  <the  Commissioners,  Lady  ^CocSbwm^  ia  order 
to  give  Mn  Cl^on  the  benefit  of  the  setdeoMnt,  as  &r 
as  abe  eafely  could,  with  adfenenoe  to  possible  claims 
upon  Dr.  Davids  estate,  ceRreaants  to  transGer  the 
wbde  stock  awarded  by  the  Commissioners  (except  a 
taifliiig  sum  due  to  herself)  into  the  joint  names  of 
Sir  JViUiam^  herself,  and  Mr.  Ci^^on'a  tmstees,  on 
Irast  to  jMf  half  the  yeiu4y  interest  to  herself  and  the 
eCher  baif  to  Mx.  Ciyimy  for  eix  years,  and  at  the  end  of 
that,  period  itotmnsfer  the  wh^^  to  the  tmstees  of  the 
scttleaaeni  of  \79l.  She  also  gives  him  half  the  sam 
awarded  for  interest  since  1804,  that  sum  r^jresent* 
ing  the  interest  on  the  minority  interest  aa  well  as'oa 

thereat. 

Here, 


GuTCoa 
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Hen^  Umh  »•  a  diitiDct  reeogiiitiM  of  Mi^  fMfimi% 
jrighl to  tbdoiiiiomy intercBti  aad  an  MtiuJ  tmiMfiar to 
him  of  ibe  intamt  of  that  mkiority  Mterest  doriiig^  ifc 
yotra^  which  he  teoeived  fiv  ^k  vol  years  acconiin^y ; 
a»d  ki  tha  year  1819  a  dead  poll  wat  exeolteEl  by  Lady 
C^Mum  awl  Sir  ffOHam^  thereby  the  capital  Moek 
waidtvidad  iolo  two  equal  parts,  and  one  tranalferf^  ft> 
'JMr.^il^afii.hia'traataas,  and  paitiea  to  whom  he  bad 
pkdgdiit' 


.Ia  Iktemier  of  the  saaae  year,  ISlSt  At  fWrAer 
juaaad.  of  AB^SL  CamaHc  atoc^k  was  laade  in  Lady 
OockbianCs  favour,  as  executrix  of  Major  RumUy ;  btff, 
in  aoDseqoance  of  outstanding  daims  on  the  M)i)6A 
aslale.  which  raaQained  to  be  liquidated,  «lo  settlem^AI 
was  €ome  to  with  Mr.  Clf^on  concerning  this-  sum  uniSl 
the  year  1819.  In  that  year  it  was  agreed,  that  botik 
*Lady  CocUitm  and  Mr.  Clffion  should  reeeive  from  the 
last-meationed  sttm  of  stock  yearly  payments  of  ■  50011 
each,  being  equal  moieties  of  the  interest  wUeb  It  was 
deemed  safe  to  appropriate  having  regard  to  the  dahMH 
Upon  the  estate :  no  doubt  was  sUrted  with  respect  'fs^ 
the  interest  during  the  mmority  and  its  aeeamtilatfofltf 
beloogiiig  to  Mr.  Clifton ;  and  on  the  ibothig  df  Ihtt 
arrangement  Mr.  Cl^ftm  gave  Sir  fV.  Coetbum  a-tpoad 
pf  indemnity,  in  case  of  those  daims  exceeding  the  re^ 
ferve  thus  kept  to  meet  them. 


,  In.  Jtfgua  I9l9j  the  further  award  ^  7599/.  atocki 
m  aooount  of  Afajor  Rmia/%  bonds,  was  maided  to  Lady 
QkMum^  But  though  >  soma  Joan  tmnsactiofMl  ba^ 
since  takea.  plaoe  between  Mr.  Cl^i^  and  Shr  Wm 
Q)ckfmmfno  deed  or  agreaoent  appears  tohtita  'beiii^' 
awciited  upoa  this  last  payment,  being  made^  nwratty- 
farther  settlement  as  to  the  stodc  aeoehwd  under  Major 
UumUnfs  will.  .      .    .  '    ; . 

Through- 
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Tbrooliliont  the  wbote  of  the  traasafctkms  whieb  took       1894. 
piaoe  dorlng  Lady  CQ»(f£iini'8  life,' the  same  assamption    7!?  ' 
•Iwajf  provailed^  Umt  Mr.  Clffion  was  entided  to  one  9. 

half  of  tbe  minority  iiiterest»  whether  it  canie  fram  ^c"('i'>'- 
Ifiijor  AimI^^s  or  from  Dr.  Daxfufs  estate^  and  as  wall 
iQ  ihoae  transaetioos  in  which  both  paities  concorred, 
as  ia  matters  necessarily  confined  to  Lady  CocUumf  or 
to  I^y  CocibwJi  and  the  ftmily  of  her  third  husband. 
Thus,  in  the  year  1817,  she  made  her  will,  and  dlstri* 
bated  by  it  her  whole  prop^ty  among  the  Cockbwrtu  i 
bat  she  expressly  states,  that  '^  having  prorided  for  her 
soDy  Cjmrin  CttftoHi  daring  her  life,  she  has  now  nothing 
to  leave  him  aftd  his  dear  children,  but  her  blessing  and 
firayesB.''  Nor  oould  any  thing  be  more  just;  for  the 
settlement,  as  she  understood  it,  and  as  she  had  acted 
opoo  it»  gave  him  one  half  the  fortune  she  possessed  at 
her  last  marriage,  with  all  the  interest  accruing  upon  it 
at  the  time  when  it  was  reduced  into  possession ;  it  gave 
him  as  moeh  as  Sir  WUUam  Cockbum  and  all  her  second 
family  together.  So  in  the  year  1826  she  executed  her 
panr^F  of  appointment  by  a  deed  of  which  much  has 
been  aaid  in  the  course  of  this  cause;  and  she  appointed, 
or  pfofaised  to  appoint,  her  whole  personal  estate. 
Bat  it  is  dear,  as  well  from  the  deed  itself,  as  from  all 
the  evideaoe  in  the  cause,  that  she  proceeded  upon  no 
saptwsitieii  of  the  minority  interest  having  been  reserved 
to  her  in  the  event  which  had  happened  of  the  fund 
being  realized  after  Mr.  Clifton  had  attained  majority. 
This  deed,  it  is  true,  contains  errors  of  calculation  and 
of  fiictt  hardly  conceivable  in  a  person  apparently  so 
aocarate  in  all  bnsiness  tranactions.  Thus  it  sets  out 
wkk  stAting^  that  a  power  of  naming  new  trustees  in  the 
aetllenwiit  of  1791  had  been  reserved  to  Sir  Wittiam 
QoeUmm  aod  herself,  which  is  quite  contrary  to  the 
fiKtj  and  it  states  the  stock  in  which  her  fortune  had 
become  invested  as  88,000/.,  whereas  its  amount,  on  her 
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Clifton 

V. 
COCKIUSK. 


own  assninption  with  respect  to  the  bond  for  31|60O 
pagodas,  b  no  more  than  SO^GOS/.  But  the  assumption 
which  it  makes  respecting  the  bond  may  be  taken  either 
as  founded  on  an  error  in  law,  or  in  fact ;  it  can  make 
no  difference  in  the  conclusion  to  which  we  must  come 
upon  this  instrument. 


When  Mr.  Clifton  comes  Forward  to  claim  his  rights 
under  the  settlement,  and  alleges  that  whatever  these 
may  have  been  according  to  its  legal  construction, 
Lady  Cockbum  had  concluded  herself,  and  parties  claim-* 
ing  under  her,  from  setting  up  that  construction  upon 
one  point  by  the  deeds  of  1813  and.  1819,  which 
transferred  to  him  his  share  according  to  one  con- 
struction of  the  original  instrument,  he  has  a  clear 
title  to  assert  his  rights  under  that  settlement,  against 
any  construction  which  she  may  have  given  it  upon 
another  point  in  a  deed  long  subsequent,  and  to  which 
he  was  not  a  party.  It  is  said,  that  if  she  made  a  mis- 
take of  construction  in  his  favour  as  to  Dr.  Davis^s  funds 
in  1813  and  1819,  with  respect  to  the  minority  in- 
terest, those  who  claim  under  the  settlement  of  1826 
have  a  right  to  take  what  she  there  gives  thera,  at  his 
expense,  by  an  opposite  mistake  of  law  against  him. 
But  independently  of  the  consideration  that  the  mistake 
in  his  favour  was  clearly  one  of  construction,  and  that  the 
mistake  against  him  respecting  the  capacity  in  which  she 
took  the  bond  for  31,500  pagodas  much  more  resembles 
a  mistake  of  fact,  it  is  to  be  observed  that  supposing 
the  two  cases  were  exactly  parallel,  and  that  she  had 
first  paid  him  money  through  error  in  law,  and  had 
afterwards,  also  through  error  in  law,  paid  away  money 
which  belonged  to  him,  nothing  can  be  more  clear  than 
his  right  to  recover  the  latter  money,  without  beiqg 
called  upon  to  refund  the  former.  She,  or  those  who 
represent  her,  cannot  set  off  a  payment  made  to  him 

against 
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against  bis  demand  oF  what  is  his  right,  unless  she  or 
they  could  recover  from  him  what  had  been  so  over- 
paid. Now  I  am  of  opinion,  upon  all  principle  and  all 
authority,  that  the  payment  made  to  him  in  respect  of 
minority  interest  could  not  have  been  recovered  by  her. 

I  do  not  ieel  it  necessary  to  argue,  upon  the  present 
question,  the  distinction  between  payment  made  in  error 
of  law  and  in  error  of  fact.  The  distinction,  it  may  be 
observed,  is  somewhat  more  easy  to  lay  down  in  general 
terms  than  to  follow  out  in  particular  cases,  even  as 
regards  the  application  of  the  rule,  admitting  it  to  be  a 
correct  one;  and  I  think  I  could,  without  much  diffi- 
culty, put  cases  in  which  a  court  of  justice,  but  especially 
a  court  of  equity,  would  find  it  an  extremely  hard 
matter  to  hold  by  the  rule,  and  refuse  to  relieve  against 
an  error  of  law. 


J3S4. 


Clifton 

V. 

COCKIURN. 


At  any  rate  there  can  be  no  reason  to  find  fault  with 
the  cases  where  equity  has  relieved,  notwithstanding  the 
distinction ;  for  in  truth  they  lie  on  the  very  border  of 
ihe  two  kinds  of  error,  and  are  rather  to  be  classed 
among  instances  of  error  in  fact  than  in  law,  even  where 
there  are  no  circumstances  of  circumvention  or  fraud, 
as  there  clearly  were  in  some  of  them.  Thus,  Pmey  v. 
Desbouverie  (a)  was  a  release  to  her  brother,  by  a  sister 
of  her  orphanan;e  part  according  to  the  custom  of 
ZjcmdoTii  for  a  fourth  of  its  value ;  and  it  was  strongly 
argued  that  she  had  nut  been  informed  of  the  amount 
she  was  giving  up.  Broderick  v.  Broderick[b)  was  a 
case  of  plain  fraud ;  a*  release  by  an  heir  at  law  to  a 
devisee  of  all  his  rights  for  100  guineas,  on  a  recital 
that  a  will  had  been  duly  attested  when  it  was  not,  the 
court  expressly  deciding  on  the  ground  oi  suppressio  veri 

from 


(a)  3  P.  Wm,  SIS. 


{b)  I  P.  Wmt.  239, 


H  2 


too 
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CUPTON 

V. 

■Cocmnijl* 


from,  the  heir,  sad  st^ettiojaim  in  the  raekal.  Cociagg 
T.  PraU  (a)  was  a  mixed  case  of  inflnenee  and. mistake; 
the  iaflaeace  being  that  of  which  this  Court  is  pecnliarly 
)ealoU8y  where  a  parent  takes  advantage  of  a  child  jual 
come  of  age*  Bamsden  v.  Ht/it»n{b)  consisted  much 
rather  of  mistake  or  ignorance  oF  material  fact»  than 
error  in  law ;  and  Bitigkam  v.  Bingham  {c)  was  a  case  of 
certainly  a  very  starding  nature ;  for  a  person  had  sold 
another  an  estate  which,  in  truth,  belonged  to  the 
-powhaser. 


But  the  present  case  does  not  call  for  any  such  ar- 
gument. It  is  to  be  regarded  as  an  acting  for  a  long 
course  of  years  upon  a  given  construction  of  a  clause 
m  a  setdement,  the  clause  admitting  of  two  interpie*- 
talions,  and  far. from  absolutely  clear  and  certain  in  its 
import;  the  party  putdng  the  construction  being  the 
maker  of  the  settlement,  the  other  parties  the  members 
of  the  settbr's  fomily ;  the  transactions  in  the  course  of 
which  the  construcdon  was  acted  upon  being  domestic 
arrangements  entirely.  It  is  unnecessary  to  cits  a»- 
thorides  to  shew  how  strongly  the  Court  always  leans 
in  support  of  family  arrangements,  and  how  reluctandy 
it  will  disturb  them.  Nor  is  it  necessary  to  go  so  fiur 
aa  was  done  in  Cory  v.  Cory  (rf),  where  a  compromise 
made  under  the  influence  of  intoxication  was  sup*- 
ported  by  Lord  Hardmcke^  as  tending  to  setde  family 
differences;  or  in  the  older  cases,  where  parental  in- 
fluence, directly  exerted,  was  held  insufficient  to  set 
aside  what  was  done  under  such  pressure.  The  more 
moderate  view  of  the  subject,  taken  in  later  instances, 
such  as  StockUy  v.  Stockley  (e),  is  enough  to  i)ear  out 

the 


(a)  1  Ves,  sen.  400. 
(^)  2  Vet.  sen.  505. 


(</)  I  Ves,  sen.  19. 
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the  duly  proposition  I  have  any  occasion  here  to  findit-  .iSBI-. 

taiiiy  tbat  a  construction  far  from  being  plainly  and  \  ~ ' 

grossly  erroneous,  imposed  upon  a  dause'  in  a  fiirailjr  o. 

settlement,  ought  not,  if  acted  on  by  the  makers  of  thm  ^^^^^''*^'^*' 
aettlement*  to  be  disturbed  by  this  Court  after  their 

« 

decease* 

Nothing  can  tend  more  strongly  than  Lady  Cbo^ 
bum's  will  to  shew  that  she  acted  tiiroii^iout.  upon  one 
view  of  Mr.  CUfiofi's  rights,  and  that  had  she  ^iitsih 
tained  a  different  view,  her  course,  in  disposing  of  her 
property,  might  have  been  different.  She  says  that  she 
kaVes  htm  nothing,  because  she  had  provided  for  him 
in  her  lifetime.  This  was  upon  the  supposition  that 
he  was  to  have  the  minority  interest  with  its  accomur 
lations.  If  she  had  known  that  he  was,  by  the  more 
accurate  construction,  to  have  so  much  less,  say  10,0002. 
or  12,000iL  less,  how  can  we  tell  that  she  would  not 
bave  siud,  **  He  shall  have  it  notwithstanding  ?  True,  it 
was  not  isceived  while  he  was  on  our  hands,  true  that 
we  struggled  to  maintain  him  when  we  had  no  help 
from  this  source  of  suf^ly ;  but  now  that  the  struggle  is 
oveiy  he  shall  have  it  nevertheless."  How  can  any  one 
undertake  to  say  that  but  for  her  firmly  believing  it  was 
his  by  settlement  she  would  not  have  made  it  his  by 
her  will;  that  if  she  had  known  it  was  her  own  by 
right  she  would  not  have  disposed  of  it  in  his  favour? 
Who  shall  say  that  if  the  erroneous  or  donbtfiil  construe* 
lion  on  whi^  she  had  acted  had  been  explained  to  her, 
she  would  not  immediately  have  set  all  right  by  another 
instrument  giving  him  what  she  now  found  he  was  not 
entitled  to  ? 

This  view  of  the  subject  appears  to  have  struck  the 
Master  of  the  Rolls  very  forcibly  —  a  circumstance 
which    I   mention   the  rather  because   it  shews   that 

H  3 
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CoCKBUBN. 


his  Honor  had  well  considered  the  case  in  both  its 
branches;  and  that  he  was  quite  prepared  to  decide 
it  upon  the  second  ground,  had  he  not  conceived  that 
the  construction  which  he  put  upon  the  settlement  pre- 
cluded the  necessity  of  going  further  into  the  argo* 
ment. 


If  it  be  said  that  Mr.  Clifton  in  this  case  is  a 
Tolunteer,  and  that  in  the  deeds  of  1813  and  1819 
he  was  not  a  party  taking  an  interest  under  a  mis- 
conception  of  rights,  for  a  valuable  consideration  in- 
asmuch as  the  settlement  of  1791  was  voluntary  as 
regarded  him;  it  must  at  once  be  admitted  to  be  so. 
The  consideration  of  marriage  in  that  settlement  cer- 
tainly did  not  extend  to  him,  the  child  of  a  former 
marriage.  He  took  under  that,  and  under  the  subse- 
quent, and  consequential  deeds  as  a  volunteer,  unless 
in  so  far  as  his  agreeing  to  the  postponement  and  his 
giving  the  bond  of  indemnity  constituted  a  consideration. 
But  he  was  no  more  a  volunteer  than  those  with  whom 
he  is  now  in  conflict.  They  too  take  from  the  bounty 
of  Lady  Cockbuni  the  same  setdor,  and  she  might  have 
executed  the  power  of  appointment  which  she  reserved 
under  the  settlement  in  favour  of  Mr.  Clifton^  as  well  as 
of  Sir  William  Cockbitnty  or  the  children  of  the  third 
marriage,  or  to  the  exclusion  of  all  her  children  of  the 
first,  as  well  as  of  the  last.  In  this  respect  the  parties 
stand  upon  the  self  same  footing ;  and  they  who  now 
contest  his  right  with  Mr.  Clifton  are,  as  his  Honor 
observed,  not  Lady  Cockhwi^^  or  any  one  representing 
her,  but  the  other  objects  of  her  benevolence.  That  she 
contemplated  throughout  the  possibility  of  his  having 
much  more  than  a  distributive  share  of  her  property  is 
manifest.  By  the  settlement  she  gives  him  his  sister's 
share  in  the  event  which  has  actually  happened  of  her 
predecease,  and  she  thus  provided  for  a  case  in  which 

he 
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he  should  have  as  much  of  the  capital  as  herself,  her 
husband,  and  all  the  issue  of  her  contemplated  marriage 
together  could  possibly  ever  take. 

I  have  no  hesitation  in  affirming  the  decree  of  the 
Master  of  the  Rolls ;  and  in  so  doing,  it  becomes  me 
again  to  express  my  concern  that  all  the  parties  did  not 
agree  to  the  recommendation  of  the  common  friends  to 
whom  I  will  not  say  they  referred  thdr  claims,  but  to 
whom  they  resorted  for  counsel  and  assbtance.  Where 
6ucfa  advice  failed,  it  is  possible  they  may  not  take  any 
that  I  can  ofier.  I  shall,  therefore,  close  my  observa- 
tions upon  the  case,  by  adding  that  I  see  nothing  on 
either  side  which  calls  for  any  expression  whatever  of 
blame ;  and  that  this  decree  be  affirmed. 
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Mik<^2A.     -      i^rd  PORTA RLINGTON  ».  SOULBY. 


Defendanu  r*- ^'^  the  Vice-OfnuibeHar,  wherefbgr  the  Defendanls 
/i^jS  uSJn  *^®  *e«tflrifi«I  fi^xtii  siimg  iti  /rrfanrf  upon  the  bill  of 
a  bill  of  ex-      incckftnge  in  the  pleading^  mentiondly  might  be  dis- 

tifffor  a  gam-    \ 

undlr'^tt!!'        '^  2rW  &i(ciiar-Geneml  (Sir  C.  Pepys)  Md  Mr.  flry^- 

circumstuices  gAmi^  for  the  PiftiticiGr,  opposed  the  motion. 

continued. 
Jurifldiction   '^'  • 

*^fCh^^"'^  The  grounds  on  which  the  applioatiaii  was  supported, 
to  stay  the  on  the  one  side,  and  resisted,  on  the  other,  are  fally 
fSli."****^  *t"*«^  ™  *e  judgment 

foreign  coiut».   - 


Aprilis.  The  Lord  Chancellor. 

This  was  a  motion  to  dissolve  an  injunctioa,  granted 
to  restrain  the  Defendants  from  suing  in  Ireland  upon  a 
hill  of  exchange  for  1000/.  accepted  by  the  Plaintifl^ 
payable  to  a  person  of  the  name  of  JUbridge^  by  whom 
it  was  indorsed  and  passed  away  to  Mr.  &rootj  a  retail 
dealer  in  wines,  and  by  him  to  the  Defendants. 

r  * 

The  ground  of  the  injunction  is,  that  the  biU  was 
gyea  by  Lord  Portarlington  for  money  lost  at  play. 

.  Messrs.  SouUg^  are  respectable  wine  merchants,  who 
had  previously  had  dealings  witli  Mr.  Brook  In  1831 
Mr.  Brookf  having  occasion  for  a  loan  of  moneys  applied 
to  them,  and  proposed  to  them  to  discount  the  bill  in 
question,  and  Messrs.  Sotdby  thereupon  advanced  him 

700/., 


700{,  Brodk  agreeing  to  taike  SOOf.  Wordi  of  ^me «o«lilke        MM. 
up  the  residiie^  imd  at  the  same  giving  Ms  own  alcce|>tande 
for  ^e  Sim  so  advanced.    The  wine  never  was  deli^ 
vered,  vfiOfff^  .t(rth(Q  Ti^hie  tif  about  Stf. 

,  2fow  vBgfin  ibis  {lart  of  the  trafwaetfeii  it  may  te 
remiBrked^  that  a  party  cfbtaiatdg  the  loan  of  Inali^yf 
and  set  raere^  giving  a  ^acarity  for  xepajwent  of  tbd 
earn  advatoee^  to  bim»  but  giving  another  aecuiity  4o 
ibe  aaioont  of  nearly  half  as  much  more,  and  then  taUllg 
goods  and  not  money  to  dmt  whole  amoiint»  especially 
wben  ha  does  not  put  bis  own  name  on  the  back  of  tbe 
bill,  a£fords,  prmdjade^  a  proof  of  his  embarrassmentf  -**« 
^  the  person  u>  raising  money  briag  put  to  shifts,  and 
even  of  his  having  sowe  knowledge^  which  he  wttbboldsi 
of  the  Qclgia  of  tbe  security.  This  ought  to  esdie  stt»» 
picion,  and  to  cause  inquiry;  nor  can  any  one  cfeubfc 
cbat  Messrs*  Soidinfj  as  prudent  men,  must  have  ques- 
tioned Mr.  Brook  as  to  bow  be  came  into  possession  of 
tbe  bill  bearing  Lord  PortarlingtorCs  name  upOn  it. 

9 

'•-;  fiut  alifaoiigh  ibere  is  sufficient  ground  fer  holding 
that  the  bill  was  taken  in  ciroumstances  which  irere  cal- 
colated  to  raise  suspicion)  and  ought  to  hate  oecasioH^ 
inqniryy  still  theve  is  no  necessity  for  proving  such  a 
Osae^  much  less  for  shewing  that  the  Defendants  knew 
of  tbe  illegal  consideration^  in  order  to  sustain  tbe  iti-' 
junction.  The  fact  of  tbe  illegality  of  the  consideration 
ir  distinctly  alleged,  with  tbe  circumstances  of  the 
gambling  tmnsaction  i  and  to  this  allegation,  supported 
by  tbe  Plaintiff's  oath,  no  contradiction  whatever  is 
given  in  the  answer;  nor  do  the  Defendants,  who  rely 
on  their  affidavit,  as  the  answer  has  been  excepted  to 
and  tbe  exceptions  allowed,  avei*  any  thing  but  tbdr 
own  ^inorance,  and  their  belief  of  their  fatber^s  igno^ 
ranee  of  die  wigtn  of  the  bill ;  and  they  produce  no 

affidavit 


■ 

,    -  ■» 

J>    ■    4«  J 
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18S4.       aflMmt  at  all  from  Broot^  a  drcomstance  of  itself  neariy 

^J  '     decisivei  both  that  the  case  made  by  the  bill  is  tru^  and 

fdaTABUNo-  that  Brook  was  aware  of  the  fact.     Nothing  else  can  ac- 

*^^         couit  for  hb  not  joining  in  an  affidavit  to  answer  that  of 

Sovunr.      the  Plaintiff  his  interest  being  clearly  idestical  with 

Messrs.  SouUnfs.    It  is  fiirtber  to  be  obserred,  that  the 

Defendants  shew  by  their  affidavit  that  they  baye  been 

ki  correspondence  with  AUridge^  and  yet  they  do  not 

swear  that  they  are  now  ignorant  of  the  illegal  consider- 

ationy  or  of  Aldridge  keeping  a  gaming-house,  but  only 

that  they  knew  it  not  in  the  year  ISdl,  when  they  took 

the  bill. 

The  case,  therefore,  is  reduced  to  this.  An  illegal 
consideration  distiucdy  stated,  and  not  denied,  with 
several  circumstances  leading  to  the  belief^  that  the  De- 
fendants now  know  such  to  have  been  the  origin  of  the 
bill;  and  several  circumstances  also  shewing  that  it 
was  taken  by  their  late  partner  under  suspicion,  and  yet 
without  inquiry. 

It  is,  then,  impossible  to  doubt  that  the  injunction 
was  well  granted,  and  the  whole  question  would  be 
free  from  difficulty  but  for  one  peculiarity  in  the  case 
the  action  is  brought  in  Ireland^  and  the  interposition 
of  this  Court  is  sought  to  stop  proceedings  there.  That 
this  is  on  unlisual  proceeding  must  be  admitted,  but  I  do 
not  see  any  ground  for  questioning  the  competency  of  it* 

Soon  afier  the  restoration,  and  when  this  like  every 
other  branch  of  the  Court's  jurisdiction  was,  if  not 
in  its  infancy,  at  least  far  from  that  maturity  which  it 
attained  under  the  illustrious  series  of  chancellors,  the 
NoUingkams  and  Macclesfields^  the  parents  of  equity, 
the  point  received  a  good  deal  of  consideration  in  a  case 
which  came  before  Lord  Clarendon,  and  which  is  re- 
ported 
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ported  shortly  in  Prtema$fH  Reports,  and  somewhat       1894. 
more  fully  in  Chancery  Cases^  under  «the  name  of  Laoe        ^.' 
V.  Baker,  (fl)    In  Lofce  v.  Baker  it  appears,  that  one  Fostarlhiio- 
only  oi  several  parties  who  had  begun  proceedings  in         ^^ 
the  Conrt  of  Leghorn  was   resident  within  the  juris-      Sovlby. 
diction  here,  and  the  Court  allowed  the  subpcena  to 
be  served  on  him,  and  that  this  dionld  be  good  ser- 
vice on  the  rest.     So  far  there  seems  to  have  been  very 
little   scruple    in    extending  the  jurisdiction.      Lord 
Clarendon  refused  the  injunction  to  restrain  those  pro- 
ceedings   at  Leghorn^   after  advising    with  the  other 
judges;  but  the  report  adds,  "  sed  qtdare^  for  all  the  bar 
was  of  another  opinion ;"  and  it  is  said  that,  when  the 
argument  against  issuing  it  was  used,  that  this  Court 
had  DO  authority  to  bind  a  foreign  court,  the  answer 
was  given,  that  the  injunction  was  not  directed  to  the 
foreign  court,  but  to  the  party  within  the  jurisdiction 
here.   A  very  sound  answer,  as  it  appears  to  me ;  for  the 
same  argument  might  apply  to  a  Court  within   thb 
country,  which  no  order  of  this  Court  ever  a£fects  to 
bind,  our  orders  being  only  pointed  at  the  parties  to 
restrain  them  from  proceeding. 

Accordingly  this  case  of  I^yve  v.  Baker  has  not  been 
recognized  or  followed  in  later  times.  Two  instances 
are  mentioned  in  Mr.  Hargrave^s  collection  of  the  juris- 
diction being  recognized ;  and  in  the  case  of  Wharton  v. 
May  (&),  which  underwent  so  much  discussion,  part  of 
the  decree  was  to  restrain  the  Defendants  from  entering 
up  any  judgment,  or  carrying  on  any  action,  in  what  is 
called  *^  the  Court  of  Great  Session  in  Scotland" mean- 
ing, of  course,  the  Court  of  Session. 

I  have 

(c)  8  Freem.  Ii5.     1  Ch,  Ca.  315.  BuMyy,Mmuli^f5  Mad. 

67.  297.    Harmon  ▼.  Gumetf,  9  /•  ^ 

{b)  S  r<ri.71.    See  also  Ken^  W.563.   Beauchamp  y.  Marqitit 

nedy  v.  Barl of  CassUUty  S  Sukuu,  of  Huntletf^  Jac,  546, 
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M84f.  I  faft^  di«ecl«d  a  ^^brA  to  be  imide  for  peecedents 

"^  £^  '     HI  e«$e  the  jiiri^otion  had  been  exerciBed  m  any  ia- 
BoaniaLuiit-  etanoes  whiob  have  not  been  reported;  and  one  has 
™^         beea  feHod  diteotly  ia  point*    It  b  the  ceee  of  CSuflgibtf 
SouLBf.      v^HouUiUh  in  1820^  where  Lord  JBldon  ordered  on  in- 
junqtion  to  restrain  the  Defendant  from  funher. pro- 
ceeding in  an  aotion  which  he  had  commenced  before 
the  court  of  session  in  Scotland.    From  the  note  which 
lib.JUirdsUphimaetf  wrote  upon  the  peiition,  requiring 
a  fiirther  affidaviv  and  from  his  refusing  the  injunction 
lo  the  extent  firayed,  it  is  clear  that  be  paid  particular 
attention  to  it.    This  precedent,  therefore,  is  of  v^ 
ifigh  anthority. 

In  truth,  nolhing  can  be  more  unfounded  than  lAi^ 
doubts  of  the  jurisdiction*  That  is  grounded,  like  aH 
other  jurisdiction  of  the  Court,  not  upon  any  prelen* 
sien  to  the  exercise  of  judicial  and  administrative  rights 
abroad,  but  on  the  circumstance  of  the  person  of  the 
party  on  whom  this  order  is  made  beiug  within  the  power 
of  the  Court*  If  the  Court  can  command  him  to  bring 
home  goods  from  abroad,  or  to  assign  chattel  inleresttf^ 
pr  to  convey  real  property  locally  situate  abroad; — if, 
for  instance,  as  in  Egnn  v.  Lord  Baltimore  (a),  it  can 
decree  the  performance  of  an  agreement  touching  the 
boundary  of  a  prorince  in  Norti  America  /  or,  as  in  the 
case  of  Toller  v.  CarierH  (d),  can  foreclose  a  mortgage  in 
the. isle  oiSark^  one  of  the  channel  islands;  in  precisely 
the  like  manner  it  can  restrain  the  party  being  within 
the  limits  of  its  jurisdiction  from  doing  any  thing  abroad, 
whether  the  thing  forbidden  be  a  conveyance  or  oAer 
act  in  paiSf  or  the  instituting  or  prasectttion  ^f  an 
action  in  a  foreign  court. 

It 

(«)  I  r«i«  icn.  444*  {b)  2  Vem.  404. 
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It  is  opon  tlMM  gfoQiids,  I  most  adi^  and  th«^  pre-        1884. 
cedents,  that  I  choose  to  rest  the  jurisdiotion,  and  not        j^ 
upon  certain  others  of  a  very  doubtfbl  nature,  such  as    Paftnunio- 
the  power  assvmed  in  the  year  1682,  in  Arglassev.  Jtfio-         ^ 
€kimp(a)t  Bud  again  by  Lord  Maeehsfkld  in  the  year       Souiai^. 
1794  in  Pfyery.  Bernard  {h)^  of  granting  a  sequestration 
against  the  estates  of  a  defendant  situated  in  Ireland.  The 
reasons  giTen  by  that  great  Judge  in  the  latter  case  plainly 
shew  that  he  went  upon  a  ground  which  would  now  be 
untenable,  ?ie^  what  he  terms  the  soperintendant  power 
of  the  courts  in  thb  country  over  those  in  Ireland  jBhA 
indeed  he  supports  his  order  by  expressly  referring  to 
the  right  then  claimed  by  the  King^s  Bench  in  England 
to  reverse  the  judgments  of  the  King's  Bench  in  Ireland. 
Hiis  pretension,  however,  has  long  ago  been  abandoned, 
ttnd  has  indeed  been  discontinued  by  parliamentary  in- 
terposition; and  the  power  of  enforcing  in  Ireland  judg^ 
Aents  pronounced  here,  and  vice  versd^  is  at  the  present 
tfflie  tfie  subject  of  legislative  consideration. 

« 

As  to  the  argument  that  the  Courts  of  Equity  in 
ir^andtan^  if  applied  to,  restrain  the  acdon,  the  same 
consideration  would  prevent  an  injunction  from  ever 
Issuing  to  stay  proceedings  in  this  country ;  (or  it  might 
be  ssdd  that  the  Court  of  Exchequer  hA  the  power  of 
restraining,  and  therefore  there  needs  no  interposition 
of  the  Court  of  Cbancety.  It  suflSces  to  say  that  the 
court  in  which  the  action  is  brought  is  a  court  of 
oommon  law,  and  has  no  jurisdiction  as  such  to  stop  the 
proceeding  upon  the  ground  now  set  forth. 

I  am,'  therefore^  of  opinion,  that  this  injunction  was 
well  issued,  and  that  it  must  be  continued,  and  that  this 
motion  must  be  refused  with  costs. 

(«)  1  Vem^^B.  {h)  s  A  Wm.  ssi. 
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RoLu.  JOSLIN  V.  HAMMOND. 

Jan,  50. 

A  testator  fT^HE  will  of  the  testator,  John  Brooks^  as  far  as  re- 
S^MrtVu/*  *  '*^^  ^^  ^®  question  in  the  cause,  was  in  the  follow- 

hifl  wife,  upon  ing  words : -^ "  I  give  and  bequeath  to  ray  dear  wife, 

condition  that  -,  ^-r*.^!  ».  •%!_ 

she  should  pav  J^ty  ^nn  Brooks  (whom  I  appoint  my  executrix),  the 

*"5°""''y  ^^  whole  of  my  property  wherever  it  may  be  invested,  or 

ioOtm  CO  nis  ^  ^»  •  /•  • 

mother  during  m  whatever  channels  it  may  lie,  on  condition  of  paying 

after  the  death  ^^  ^^^^  mother,  Sarah  Brooks,  130L  per  annum  during 

of  his  wife  to  her,  the  aforesaid  Sarah  Brooks%  life.     At  the  death  of 

vrdeS^tetween  ^J  ^^^^  ^'''^»  Mary  Ann  Brooks,  the  whole  of  the  pro- 

*KM!f  **^*^K  P^'^y  ^^  ^  equally  divided  among  those  of  my  children 

should  Bur-  ^ho  may  survive  her,  share  and  share  alike*     I  do  like- 

vive  her,  share  ^jgg  particularly  desire  that  the  whole  of  the  property 

alike.  All  the  may  be  laid  out  legally  in  mortgages  on  land,  and  may 

dren*di^^n^  *^  remain.     Should  my  afore-named  dear  wife  marry 

the  lifetime  of  again,  each  of  my  children  on  arriving  at  the  age  of 

who'mwTicd  twenty-four  shall  be  paid  '400/.     Should  she  not  marry 

again,  and  again,  I  leave  them  implicitly  to  her  kind  and  indulirent 

died  leaving  ,1      *    j    i_  .        ^  .  .       .^      . 

her  husband  ^^^*      And  the  testator  appointed  his  wife,  Ann  Brooks, 

Hdd''l"*ol*''*  ^^^^  Robinson,  and  Thomas  Ridley,  executors  of  his 

her  death,  that  will. 

in  the  events 

which  bad 

happened  the        The  testator  died  in  the  year  1812,  leaving  his  widow, 

perty  was  un-  ^^^J^  ^^  Brooks,  end  one  child,  Maty  Am,  surviving 

disposed  of,  him ;  and  his  will  was  proved  by  the  executors  named 

and  that  the  ^,        .  .  ,  ,  .,  1      ^ ,  « 

next  of  kin,  therein.      A  posthumous  child,   Edward  Brooks,  was 

McondVu*"^  afterwards  born,  who  died  in  early  infancy,  leaving  his 

band  in  right  mother  and  sister  his  next  of  k!n. 

of  his  wife, 

were  entitled 

to  it,  Maty  Ann  Brooks,  the  younger,  intermarried  with  the 

Plaintifi^  Henry  Jodin^  and  died  in  the  year  1831  under 

the 
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the  age  of  twenty-four,  in  the  lifetime  of  her  mother, 
without  issue. 

The  testator^s  widow  intermarried  with  the  Defendant, 
William  Hammond^  and  died  in  the  year  1832,  and  the 
testator's  mother  died  in  the  year  1829. 

The  question  in  the  cause  was,  whether  the  Defendant 
Hammond  was,  in  right  of  his  deceased  wife,  entitled 
absolutely  to  the  whole  property  of  the  testator,  or  whe* 
(her  the  testator,  in  the  events  which  had  happened,  was 
to  be  considered  as  having  died  intestate. 

Mr.  Bickerstethy  Mr.  Pembertorij  and  Mr.  TorrianOf 
for  the  representative  of  the  deceased  children  of  the 
testator,  argued  that  upon  the  whole  context  of  the  will 
it  was  clearly  the  intention  of  the  testator  to  confine  his 
wife's  interest  to  an  interest  for  life;  and  that  as  he 
had  made  no  provision  for  the  contingency  of  the 
children  dying  in  her  lifetime,  there  was  an  intestacy 
in  the  events  which  had  happened,  and  the  testator's 
property  was  consequently  divisible  in  equal  third  parts 
between  the  representatives  of  the  testator's  two  children 
and  widow  respectively. 

Mr,  Treslove  and  Mr.  Martin^  for  the  Defendant 
Hammond, 


Ml 


1884. 


This  testator  gives,  in  the  first  instance,  to  his  wife 
the  whole  of  his  property,  wheresoever  it  may  be  in-* 
vested,  and  in  whatever  channels  it  may  lie,  subject 
to  die  payment  of  an  annuity  of  ISO/,  a  year  to  his 
mother.  There  can  be  no  doubt  that  if  the  will  had 
stopped  there,  the  wife  would  have  taken  an  absolute 
interest  subject  to  the  annuity.  But  that  interest  is 
sobse^ently  cut  down  to  an  interest  for  life  in  certain 

contingencies 


Hamkona. 


I. 


f.,.. 


; 


a 
»  * 
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1884.  oontiogenctes  which  bare  not  happened.  The  absolote 
interest!  therefore^  remains,  and  the  Defendant  Ham^ 
mondf  in  right  of  his  wife,  is  entitled  to  iL  In  SUtrgess 
T.  Peanon  {a)  where  there  was  a  gift  to  all  the  children, 
or  such  of  tb^m  a$  should  be  living  at  the  wife's  death, 
and  all  the  children  died  in  the  lifetime  of  the  mother, 
the  Court  held  that  as  the  gift  to  all  the  cUldreti'^tt, 
by  th^  alUrnattve  ferm  of  the  expvession,  defeated  u^ 
Ihe  cosli^gBiicy  of  thera  being  some  of  the  yhaiAn 
living  at  tl^  mother's  d^atb,  and  that  contingenqr  dki 
nor  hippe%  the  primary  expression  givii^  isstad  in- 
Itfestt  to  tho  cbUdcen  took  eflect.  &it iOer  y.  il«Bodt(«) 
was  determined  upon  a  similar  principle. 


7%r  MAarsit  ^/A^  Rolls. 

It  appears  to  me  that,  upon  the  whole  context  of  this 
will,  it  was  the  intention  of  the  testator  that  in  no  event 
the  wife  should  have  other  than  a  life  estate.  If  i\t  h^ 
death  a  child  or  children  survived  her,  they  were  to  tal(^ 
the  property  between  them ;  but  he  has  not  provided  for 
the  case  of  all  the  children  dying  during  the  life  of  his 
wife,  and  that  event  having  happened,  he  has  so  far  died 
intestate.  It  is  not  a  probable  intention  to  be  imputed  to 
the  testator  that,  if  his  children  died  in  the  lifetime  of 
his  wife  leaving  femilies,  his  widow  on  her  second  mar- 
riage should  enjoy  the  whole  property. 

(a)  4  ilUrf.411.  (b)  9  Fe$.98S. 
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Rolls* 

HUNTER  V.  ATKIN&  .  .*»//•. 

L.C. 

TIE  biH  WAS  filed  by  Elizaieik  HmHer,  the  wirfew    ^J^^'^^ 
and  administratrix,    with   the  will  annexed,  x  of    i3,'i4/s4«* 

Adtttnli>iicA/dMiiJbt^,  deceased,  agaiiM^Miki^^      Gift  by  deed, 
Mkn  POjf  Aikins^  and  Joto  JBofeits  f^Mr  tlM  pttifoee  «f  tulj^ 
netting  aside  a  deed  which,  it  was  alleged,  tha  Defimdatits  p^Htaent^ 
liad  firandulently  procnred  to  be  executed  by  t^  Me  ^^*^'^* 

Admiral  Htmten  upwerdSTof 

ninety  years 

The  bill    stated,    that  the  late^  Admiral  iMuMan  ooXential 
HtmUr  was  placed  on  the  list  of  superannuated  rear>  iJ^^a^iiy 
admirals  of  his  Majesty's  navy  in  the  year  1808,  when  be  jeart  been  ia 
was  76  years  of  age^  and  that  he  continued  on  such  list  tiU  friendship 
his  death,  which  happened  in  the  month  of  AMtgusi  183QL  ^^  ^^] 
That  having  no  children  of  his  own,  about  twen^  years  out  the  iotei^ 
before  his  death  he  took  Elizabeth  Orby  Hunter^  a  niec^  dtrint^ted 
of  the  Plaintiff,  to  live  with  him  and  the  Plaintifi^  and  thifd  penon, 
that  Elizabeth  Orhy  Hunter  from  that  time  continued  tp  ^^*dlw  the 
reside  with  him  and  the  Plain tifi^  and  was  treated  an4  deed  being 
passed  in  the  world  as  their  adopted  daughter.     That  of  the  penon 

before  Admirat  Hunter  was  placed  on  the  list  of  superT  J^^^J^ol^  ^^ 

.  '  .  •  benefit  under 

annuated  rear-admirals,  he  received  a  severe  injury  on  it,  declared 

the  head  IWhu  a  cannon  ball,  which  at  times  rendered  ^^^^  ^^ 
him  liable  to  fits  of  mental  derangement,  and  that  such  supported, 
fits  increased  in  fre(]uency  and  violence  daring  the  last  ^'Jlcuistanca. 
twelve  years  of  his  life ;  and  that  when  he  was  so  affected  upon  appeaL 
he  had  a  violent  antipathy  and  dislike  to  the  Plaintiff 
and  Elizabeth  Orby  Hunter^  to  whom  at  other  times  ha 
was  strongly  attached,  and  that  during  such  periods  he 
would  firequently  leav^  his  home  for  several  daysy  till 
the  influence  of  the  fit  was  over,  when  he  would  return 
Vol.  III.  I  and 
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and  resume  his  ordinary  mode  of  life.  That  daring 
the  latter  period  of  his  life  his  mind  and  intellects  were 
so  weak  and  imbectie»  thaty  even  when  be  was  not 
labouring  under  such  temporary  fits  of  mental  derange- 
ment,  be  was  almost  childish,  and  wholly  incapable  of 
understanding  or  transacting  business. 


The  bill  then  stated,  that  for  many  years  previous 
to  the  year  181 1|  Admiral  Hunter  had  employed  the 
Defendant,  John  Atkins^  as  his  agent  and  banker ;  and 
that  John  Atkins  having  in  the  year  1811  taken  his  son, 
John  Pelfy  AtkinSf  into  partnership  with  him,  Admiral 
Hunter  employed  the  Defendants,  John  Atkins  and 
John  Petty  Atkins^  as  his  agents  and  bankers,  from  the 
date  of  such  partnership  to  the  time  of  his  death.  That 
the  half-pay  of  Admiral  Hmter^  which  amounted,  in  the 
first  instance,  to  the  annual  sum  of  400/,  and  was  after- 
wards increased  to  456/^  was,  with  the  exception  of  the 
periods  therein  mentioned,  received  by  John  AtkinSf  or 
by  the  firm  o(  Atkins  and  Son ;  and  that  in  the  year  iSOdy 
when  Admiral  Hunter  was  making  arrangements  iox 
removing  to  Yarmouth^  where^  in  the  following  year,  he 
went  to  reside^  he  executed  a  power  of  attorney  to  the 
Defendants^  John  Atkitis  and  JoAn  Pelfy  Atiinst  to 
receive  a  sum  of  105/.  long  annuities,  possessed  by 
him,  and  also  to  sell  all  or  any  part  of  such  long 
annuities;  that  by  virtue  of  such  powers,  Atkins  and 
Son  sold  SBL  out  of  the  105/.  long  annuities,  and  placed 
the  produce  of  sale  to  the  credit  of  Admiral  Hunter's 
account,  and  that  they  continued  during  the  life  of 
Admiral  Hunter  to  receive  the  dividends  of  the  re- 
maining 67/*  long  annuities;  and  that  during  the  whole 
period  from  1811  till  the  time  of  Admiral  Hunter*s 
death,  there  was  a  running  account  between  Admiral 
Hunter  and  the  Defendants,  Atkins  and  Son,  as  his 
bankers  and  agents.    That  Admiral  Hunter  reposed 

the 


ifce  gi^tetest  tonlMenefe  in  Jbkh  Aikh^j  and  i^as  ih  the       l^Stti 
habit  dp  eonsuhtng  him   iti  all  his  nffirirs;   that  the      ^^^^^ 


whi^  John  jtkfns  had  required  o¥6r  the  tr. 

nSiid  «r  AaMiml  JFTtm^^r  increfi^ied  gfeaYljr  ddrhi^  cfafe  ^'^^^^' 
Mtftj^  ye^kfs  of  the  adfrihral's  Ufi^  >fi4ven  his  mihd  wai 
hnbeclle;  ilnd  that  ikdmiral  Hmte^i  Vfst  some  yf^«h 
before  hb  deaths  was  implickljr  guided  by  John  Athinsy 
not  difly  M  matters  relating  to  his  pecuniary  dfibfr^,  bitC 
nt  dlU  other  tnMters. 

The  bin  proceeded  to  state,-  that  !n  May  1849 
Admiral  Hunter^  accompanied  by  the  Phiinttff,  and 
BlizaSdh  Orby  Hunter,  came  up  to  London  f\tom  Yar^ 
moathf  where  dtey  were  then  residing.  That  a  feW* 
vireeks  after  their  arrival  in  London,  Admiral  Huntet^ 
was  attack^  by  one  of  bis  occasional  fits  of  temporary 
derangement,  and  that  he  then  ifiststed  upon  (hci 
Plaintiff  afid  Elizabeth  O.  Hunter  returning  to  Yar-- 
mouthf  and  leaving  him  in  London  alone.  That  on  th^ 
Ptafntiff  endeavouring  to  persuade  Admind  Hunter  td 
rettim  to  Yarmouth,  or  to  ^rmit  the  Plaintiff  to  remain 
^th  k!m  in  London,  the  admirars  violence  was  greatly 
increased,  and  the  Plaintiff  accordingly  yielded  to  hitf 
wishes,  and  returned,  together  with  E.  O.  Hunter,  to 
TnmUrttth  iti  Jidy  1828,  leaving  the  admimi  in  the  care 
of  a  confidential  servant,  'and  recommeiiding  him  for 
the  care  and  attention  of  the  Defendant,  John  Atkins. 
Iliat  the  Defendant,  John  Atkins,  had  long  previously 
known  that  Adnriral  Hunter  wa$  subject  to  fits  of  men-^ 
tfll  derangemtot,  and  that  when  he  was  not  labouiing 
imder  such  fits  he  Was  so  weak  and  imbecile  in  hts  in- 
teller  ts  to  be  neatly  childish,  and  that  he  accordingly 
promised  the  Plaintiff  that  he  would  carefully  look  after 
himf  to  ioilg  as  the  adminil  should  reniain  in  London, 
fitod  do  every  tfiing  in  hisr  power  to  protect  him,  aiid 
pefstrade  him  to  return  to  YarmoiUh  as  soonr  as  possible. 

I  2  The 
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Hie  bill  then  sUted,  that  in  the  month  of  Jiify  1820 
there  was  a  balance  of  10392.  19^.  belonging  to  Admiral 
Hunter  in  the  hands  of  Jokn  Atkins  and  John  Pdfy 
AMnSf  as  Ae  admiral's  bankers;  and  that  after  the 
l^luntiff  and  E.  O,  Hunter  had  returned  to  Yarmouth^ 
John  AMns  and  J.  P.  Atkins  Ibrmed  a  scheme  to  pro- 
cure Admiral  Hunter  to  execute  a  deed  whereby  the 
principal  part  of  the  said  balance  of  1039/.  195.  should 
be  secured  to  themseWes  after  the  death  of  Admiral 
Hunter^  and  that  they  employed  the  Defendant,  John 
SoberiSf  their  solicitori  to  assist  them  in  carrying  such 
scheme  into  execution.  That  in  pursuance  of  such 
scheme  Jokn  Atkins  and  J.  P.  Atkins  invested  the  sum 
of  900/.,  part  of  the  balance  of  1039/.  195.  belong- 
ing to  Admiral  Hunter^  in  the  purchase  of  900/.  new 
4  per  cent  Bank  annuities,  to  be  transferred  into  the 
joint  names  of  Lauchlan  Hunter^  John  Atkins^  and  John 
Petty  Atkins^  as  soon  as  the  transfer  books,  whidi 
were  then  shut,  should  be  opened.  That  John  Boberts 
prepared  a  deed-poll,  dated  the  1 1th  of  July  1823,  and 
expressed  to  be  made  by  L,  Hunter^  J,  Atkins^  and 
i7.  P.  Atkins^  whereby,  after  reciting  that  900/.  new 
4  per  cent.  Bank  annuities  had  been  purchased,  and 
would  be  transferred  into  the  names  of  the  parties  to  this 
deed,  it  was  witnessed,  that  it  was  thereby  agreed  and 
declared  by  and  between  the  parties  thereto,  that  they 
the  said  J.  Atlins^  J.  P.  Atkins^  and  £..  Hunter^  their 
executors^  administrators,  and  assigns,  should  stand  and 
be  possessed  of  and  interested  in  the  said  sum  of  900/. 
new  4  per  cent  Bank  annuities,  upon  trust  from  time 
to  time,  during  the  life  of  the  said  L.  Hunter^  to  make 
sale  of  the  same,  or  any  part  or  parts  thereof,  and  to 
dispose  of  the  money  to  arise  thereby  in  such  manner 
as  he  the  said  X.  Hunter  should,  by  any  writing  under 
his  hand,  from  time  to  time  direct  and  appoint ;  and  in 
de&ult  of,  and  until  such  direction  and  appointment 

should 
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should  be  mad^  and  as  to  so  much  wad  such  pof  t  thereof 
to  which  any  such  direction  or  appointment*  sbouldoiot 
extend,    upon  trust  to   permit    and    suffer  the  said' 
H  HunUr  to  receive  the  interest  or  dividends  thereof 
during  his  life ;  and  from  and  immediately  after  his. 
decease^  upon  trust  to  raise  thereout  the  sum  of  130/.» 
and  pay  the  sum  of  lOOUy    part  thereof  to   Lwinda 
Hunto'f   in   case  she  should  be  then  livings  and  the 
sum  of  ZOL,  residue  thereof,  to  Donald  M*jDt^y  if  h^ 
should  be  then  living,  and  subject  thereto,  and  as  to  the. 
residue  of  the  said  Bank  annuities,  and  the  interest  or 
dividends  thereof,  upon  trust  for  the  said  John  Atkins^  his^ 
executoTf,  administrators,  and  assigns,  and  to,  for,  and 
upon  no  other  trust,  interest,  or  purpose  whatsoever.  That 
in  the  same  month  of  Ji^^,  the  Defendants  procured  the 
said  deed  to  be  executed  by  Admiral  Hunter^  and  that  at 
the  time  of  such  execution  Admiral  Hunter  was  labour- 
ing cinder  the  before-mentioned  fit  of  mental  derange    ')  7/  -       ^  /  / 
ment,  and  without^^ny^ friend  and  adviser;  and  that    \  ^                   -' 
the  Defendant,  John  Atkins,  possessed  an  absolute  con-  /^  /        a  /^     ^.^  Zi 
trol  and  influence  over  him,  and  was  able  to  make  him  ;    .       \'      />  ^^  yf ji> 
do  whatever  he  pleased.    That  the  deed  was  never  read  j              /  '         idL-    f\f. 
ofver  to  Admiral  Hunter^  nor  perused  on  his  behalf  by  '    >           ^, 
any  professional  person,  and  that  he  never  knew  ot^r'     f-^^f 
understood  the  nature  or  purport  of  the  deed  which  he 
had  executed.    That  at  the  time  he  executed  the  deed  he 
also  executed  a  will,  which  had  also  been  prepared  for 
his  execution  by  the  Defendant  J.  Boberts.    That  the 
deed  so  executed  was  retained  in  the  possession  of 
c7.  Atkins,  or  of  «Z  JRoberts  as  his  sdicitor;  and  that  the 
fact  of  Admiral  Hunter  having  executcfd  such  a  deed 
was  studiously  concealed  by  the  Defendants  from  the 
Piaintifl^    and  the  relatives  and  friends  of  Admiral 
Hunter. 
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Hie  bill  proceeded  to  stale,  that  the  saoi  of  BOOt 
4  per  cent.  Bai^  annuities  was  transferred  ittto  the 
names  of  Z^  Huntert  J.  AlUns,  and  J.  P.  Athun^  upon 
iSb/t  openbg  of  the  transfer  books,  on  the  8dd  of  Ju^ 
1825 ;  that  the  Defendants,  J.  Aikins  and  J.  P.  Atkim^ 
regularly  received  the  dividends  thereof  duriiig  the  life 
of  Admiral  Hunter,  and  never  accounted  to  Admiral 
Hu9U$r  for  the  same.  That  shortly  after  the  execution 
of  the  deed,  Admiral  Hunter  recovered  from  the  fit  of 
temporary  derangement  under  which  he  had  been  labour* 
ing^  and  returned  to  YarnuntOu  That  ho  had  thea 
wholly  forgotten  the  feet  of  his  having  eamcuted  such 
deed ;  and  that  he,  consequently,  never  mentioned  the 
same  during  the  rest  of  his  life  to  the  Plaintiff  or  to  any 
member  of  his  family.  That  Admiral  Hunter  died  on 
the  14th  of  August  18S0,  having,  by  hia  will,  appointed 
J»  Atians  his  sole  executor*  That  J*  Aikins  renounced 
probate  of  the  will;  and  that,  in  Naoember  1880,  lettem 
of  administration  with  the  will  annexed  were  granted  Ic^ 
^e  Plamtiff. 


The  bill  proceeded  to  set  out  a  correspondenoe  be** 
tween  the  Defendant  J.  Eoberis  and  the  soUcitois  of 
the  Plaintiff,  rdative  to  the  deed  of  the  1 1th  of  Jufy. 
1823,  and  the  banking  accounts  with  Admiral  Hunter. 
OS  kq>t  by  Messrs.  Atirins  and  Son. 


The  bill  charged,  among  other  things,  that  the  said 
sum  of  900/.  formed  a  great  part  of  the  property  which 
Admiral  Htmter  bad  to  leave  for  the  support  of  the 
Plaintiff  and  his  adopted  da4i£^ter  E.  O.  Hunter  i  that 
at  the  time  Admiral  Hunter  executed  the  deed,  he 
understood  and  believed  that  he  was  executing  a  will ;: 
that  no  professional  person  except  J»  Roberts,  the  so*, 
licitor  of  J*  Atkins,  was  ever  consulted  by  Admiral 
Hunter,  or  advised  him  as  to  the  propriety  of  executing 

the 
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the  deed  ;  aad  ibni  J.  Robirh  prepared  the  deed  in 
fittidnltnt  coUuaioa  with  the  Diefendants  J«  and  «7,  P» 
AtkmSf  and  might  therefore  to  be  decreed  to  piy  the  coeta 
of  this  sait^  9B  well  as  the  Defendants  Jl  AiUm  and 
JiP.JMn$. 


119 


18S3* 


.  The  bill  pmjied  that  the  deed  of  the  lltk  of  Jti^ 
IMta  Mig^t  be  declared  firaodolent  and  void^ .  and  that 
tiK  same  in%ht  be  decreed  to  be  delivered  i^  to  be 
eanoeUed ; .  that  the  DefendantSi  J,  Aikim  and  J*  P» 
jkUns,  Aigbt  be  ordered  to  transfer  lo  the  Plaintiff 
tke  said  mm  of  900/.  4  per  cent  Bank  anmtitaesy  and 
paf  to  the  Plaintiff  the  dividends  which  had  accrued 
dma  thereon^  mnA  had  been  received  bj  the  ssid  Bo« 
fimdants. 


The  Sbfeadants,  J.  Jikina  and  J.  PgUy  Jikms^  bjr 
iheir  answer,  stated  that  they  did  not  know  whether 
the  late.  adsDinil  had  i«ceived  any  iigury  in  die  head ; 
that  they  never  saw  him  in  any  soch  fits  of  mental  de<* 
rangement  as  the  Plaintiff  alleged  that  he  was  snfaject  to ; 
and  that  they  dki  not  believe  Us  intellects  were  afieeted 
hj  any  nental  malady ;  that  they  never  found  him  of 
unaouttd  mind  during  the  last  twelve  years  of  his  life^ 
aad  that  his  letters  daring  that  period  were,  written  with 
good  sense,  and  every  marie  of  a  clear  understanding. 
That  the  late  admiral  freqnendy  complained  to  the 
Defendant  J»  AMns  of  domestie  diflerences,  and  of  the 
violent  treatment  he  received  from  the  Pbdntiff  and 
JB»  O.  Umieff  which  was  such  as,  in  tiie  Defendamf  s 
belief  cansed  bim  at  times  to  leave  his  house,  and  to 
have  a  great  antipathy  both  to  the  Plaimiff  and  jEL  O. 
HmtiTj  but  that  on  such  occasions  the  Defendant  /«  Ai^ 
Moused  every  means  in  his  power  to  indoee  him  to' 
i^um  home,  and  recommended  less  violent  condnot  on 
the  part  of  the  Plaintiff  and  £»  O.  Hunter  towards  the 

I  4  admiraL 
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laaftf  adaoML  Tbit  the  Defeaduit  J.  AMm  mi  ptagkp/wi 
spUy  M  die  flgentapd  tNOiker  of  the  Um  adaiinil'fi«r 
the  inootb  of  iSbplnnbr  1606  to  the  lit  of  Jtes^ 
tmi  tbftt  Afimmmnfe  the  Defendantih  tJ.  ilfMu  and  J.  P* 
JMu^  wete  oocacsioiMiliy  employed  as  the  agesfe  and 
bMken  of  Adinirml  Hunter  until  the  time  of  hU  diaath. 
That  the  Defendant  J.  AUdng  did,  oo  the  8d  of  l^ftraH* 
ber  1809^  acU  out  38/.  of  the  lOSL  long  annnitiea  beloiig* 
iDg  to-  the  admiral,  and  that  he  contioaed  to  leceifie 
the  dif  idenda  on  the  remaining  sum  o(  67L  aniil  the 
admiral's  death;  and  that  there  was,  throughout  the 
period  mentioned  in  the  bill,  a  running  account  between 
Admiral  Hunter  and  the  DefendantB.  That  they  be* 
Ikved  the  late  admiral  reposed  great  confklence  in  both 
of  them,  and  particularly  in  the  Ddendant  J*  AAkag 
but  tfa^  denied  that,  during  the  last  twelve  yean  of  hb 
life,  the  admiral  was  implicitly  guided  by  the  advioe  of 
J^AMns.  That  they  never  heard,  nor  did  they  faeUeve^ 
that  the  admiral  was  subject  to  audi  fits  of  vioknoe 
aa  that  which  the  Plaintiffs  sUted  be  was  under  ill 
Juhf  1623,  when,  as  they  alleged,  the  admiral  insisted 
upon  the  Plaintiff  and  E*  O*  Hunter  returning  to  Ym^ 
mouth*  That  the  Plaintiff  never,  as  she  allied,  in« 
Ihnned  J*  Aticins  of  the  admiral's  inability  to  take  oare 
of  fatmseli^  or  recommended  htm  to  the  oare  and-  pnn 
tectioB  of  J.  Jikins.  They  admitted,  that  in  Mg  18j»3 
they  had  a  balance  of  1089/.  \9t.  in  their  hands  be« 
longing  to  the  admiral,  but  denied  that  any  such  firaudn* 
lent  scheme  as  that  alleged  by  the  Plaintiff  was  ever 
^med  by  them,  or  either  of  them;  and  .instated  that 
the  admiral's  state  of  mind  was  that  of  a  person  folly 
tepaUe  of  managing  his  affairs.  They  admitted  that 
JLJSMmtA  was  their  solicitcn-,  and  at  that  time  unknown 
to^Jtfae  admiral,  but  awl  that  he  was  introdooed.by  them 
to  the  admiral  at  the  admiral's  own  desire,  and  employed 
by  die  ;admir8l  as  his  oonfidential  aolicilor,  and  in» 

structed 
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stnusl^iHiy  dir adfttiial  to  «MdEe<hiB' wiltiaiid  the  dtadiu^      l«f&i 

qoBidcMi  (  and  Aat  ftbo  deed  inis  prqaamd  by  J«  Soiierii^> 

by  the  aok  dif^on  of  the  admmli  and  accoi^dtng  to* 

the  UMtncaoM  ptesonaily  giten  by  htoif  imd  mtbMfe 

the.  pcofanioe  or-  inierferenoe  of  eitliar  of  the  Deiendants } 

and  that  At  seaa  was  eixecuted  by  tiie  admiral  without* 

the  knowledge  or  procurance  of  the  Deftndanta,  who 

did  not  exeonte  it  until  some  time  afterwards*    Thi^* 

th^  believed  tiie  admiral  fully  understood  die  nature 

and  purport  of  the  deed  at  the  time  of  eateontiag  tbe^ 

same;  but  they  admitted  that  the  admiral  did  aftetv- 

Wttrdfi»  in  a  letter  dated  the  16th  of  Jufy  1899,  and  ad«^ 

dfeesfd  to  the  Defendant  J.  AtUfiSj  speak  of  the  deed 

atn  wilL    That,  on  the  15ih  of  Sgdember  1864,  the 

Defendant  John  Roberts  attended  Admiral  Hunter  at 

tke  admiral's   request,  at  the  Defendants'  counting** 

kouse,  and  there  read  over  the  will  and  the  deed  in 

qaestinn,  and  that  Admiral  Himter  expressed  himself 

quite  satisfied  with  them,  and  refused  to  alter  eitlier  of 

tbeni«    That  they  received  the  dividends  of  the  9002* 

4  per  oent.  Bank  annuiUes  during  the  admimPs  iife^  and 

kept  a  separate  account  of  them  as  of  trust  stodi. 

The  Defendant,  JtJin  Roberts^  by  his  answer,  stated 
dMt  he  bad  never  been  empbyed  by  Admiral  Hmiar  eXf* 
ijspton  tbeoccasionof  preparing  his  will  and  the  deed  inr 
qnestioD  9  and  that  he  prepared  the  deed  by  the  espvesv 
directions  of  Admiral  ITfoi/er,  and  without  any  inatnso* 
tnns  finom  or  oommnnication  with  the  other  Defendaataw 
That  Adminil  Hunter  was  introduced  to  the  Defendant  by 
jhhn  Jaehmh  the  clerk  of  Alderman  Atkim^  on  the  lOlb 
tif  Jtihf  1883,  at  die  Defendant's  office.  That  Admtpd 
Hunter  then  gave  bis  instructions  for  the  pasfiaratioii 
of  the  deed  and  will,  and  that  the  deed  was  exeoutcd 
on  the  following  day.  That  the  admiral  was  perfectly 
sand  and  oQKipetent  to  the  noanagement  of  hiB  affiiivs, 

and 
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aod  tkM  fa<9  deariy  and  peffect^  UndcKitood  Um  natett 
and  punpori  ef  ihadted  floedcuied  bgr  him,  whtdi  mt 
iaiMle:]it  oonfodnitf  with  his  om  inaftnioUoiiB.  That, 
iha  Dafeadaot  did  not  bdie^  Jhfai  AiUm  had  aojr  tneh 
ififlaeiiQa  ar  cantaaL  aa  was  nlhyd  over  tha  nand  of 
^A4Dliral  Hmttft  but  cm  tha  cootiaiy  Ihe  JDefisiidaiit^ 
at  tha  ^MftiootkisS  John  jMans,  cadtavoiired  to  diMuida 
Admival  MuaUr  firon  astUtiig  the  stock  on  Jolm  jUcin^ 
aod  used  avary  aif^Hnent  he  could  think  of  ibr  that* 
purpose^  as  did  also  John  JaeksoUf  the  confidendal  clerk 
of  Join.  Atkitm  That  on  the  15th  of  Septtmber  lSi4» 
he  attended  the  admiral  reqpecdng  some  alteration  in 
hb^MlUfuid  that  he  then  read  over  both  his  will  and  the 
deed,  when  the  admiral  expressed  himself  parfectly  satia- 
fied  with  themi  and  refused  to  make  any  alteration  in 
eithar  of  them.  The  Defendant  denied  that  ha  had 
charged  the  expenses  of  preparing  the  deed  to  the  D&« 
fendants,  J^Atkin$  and  JP.  Aikinsy  or  that  the  Defend* 
aotiy  «K  AMm  and  J.  P.  Atidnsj  or  either  of  them,  paid 
stash  expenses. 

A  great  jmnsber  af  witnesses  were  examined  cm  both! 
sides,  to  prove,  on  the  one  hand,  the  general  imbecility 
of  Admiial  HtmUr^^  mind  daring  the  last  eight  or  ten 
jBearS'ef.his  Ufe,  add  that  he  was,  during  that  period^ 
wholly  maapable  of  managing  his  affiiirs;  and  on  thO' 
olher,  that  Adsural  Hunier  was,  for  a  person  of  hia 
adaanoed  age^  feesh  and  vigorous  in  his  intellecUy 
aiul,i  during'  the  whole  of  the  above*«EieBtioned  period, 
iUly  competent  to  transact  matters  of  bufsinesfc  The 
ODsrespandenca'of  AAmmLlHmter  with*  the  Defendant 
John  MUfUi  from  the  year  ISIO  down  to  a  period 
a^iaelfy  anteoedant  to  the  executbn  of  the  deed,  of  Ml§ 
iM8r  was  piodttced  as  evidenoe  of  the  meotiil  Capacity 
o£  the  adarirft],  as  well  as  of  the  graat  friendship 
and  kindoess  which  he  entertained  for  the  Defendant 

John 


For  tb^.  Pluinliff  it  wasi  conieocUiii^  thai  tfao*  eyidenoc^ 
though  Qonflicting  a^  to  tb^  evteat  ta  whidi  Admktili 
HunUt's  meatal  faculties  were  impaixedt  and  though  ii 
niii^  be;a()imUed  to  haire  failed  in  e9tabIiAbiQga.cfise  ol 
ipaaoityt.  or  abaoluie  prostrattoa  of  iqtelle^t^  n«f etthaleM 
fuUy  shewed  that  the  adoural's  great  age-,  aad  gCMraL 
imbeciiity  rendered  him  wholly  incapably  oC  tmoaMtui^ 
or  ooiqprehendiog  maUars,  of  btidnass* .  That  tha  Hm^ 
fendaot^  Aldsrniao  JtHm^  stood  in  a  oanfideatial  lab^ 
tioQ  to  the  admiral,  could  not  be  disputed;:  foe-  ik  isa» 
proved  by  a  great  body  of  correspoDdaaGa  aodraaoaunl^, 
that  tlia.  admiral  confided  to  Aldernouui  4bbfti  ikm 
^ole  managepiaot  of  his  pccmniairy  aiiMa%.  wd  the) 
staek  in  quostioa  was  actually  pufqhascd.wiih.a  balaoM^ 
belonging  to  the  admicaly  which  bad  bean  Smt  umm^ 
yeafs  accumuUdng  in  Urn  bunds  pf  Mfmnu  AtkkhB^mSk 
Son.  The  solicitor  who  prepared  the  deed  under 
which  a  large  pioportion  of  the  admiral's  piQBq|)ei;tj!S  was 

given 
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JoknAMn^  Tha  ^Ikgpd  fits  of  insM%«  Aoa|^  da*.  laiUk 
posed  to-  by  ooa  of  tho  Plaintiff's  wimesseiii  ¥wa  oal^ 
support^  by  the  ganaml  testiaony  of  th^  w^aiwoii 
exaiaii^  on  the  Plaiat^^s  behalf  sonia  of  wbaaSf  Uk^ 
deed»«spolie  to  occasional  eocentricitias^  bat  aoM^witil^ 
the  ei^^epUon  alluided  to^  aoatained  the  aUegation  oftfitu 
of  insanity*  Much  evideace  was>  read  as  lo  olbar  paua^ 
of  the  case^  the  nature  and  aj^icakioii  of  whiah  willbst 
coHected  from  the  arguaaent  and  tha  judgmencs* 

Mr.  Biekersfith^  and  Mr.  Sharpe^  for  tha  Plainlfffl^ 

Mr.  Pmberionj  and  Mr»  Bemust  lor  iha  IMandants^ 
J^  AAwt  and  J.  P".  Alkim^ 

Mn  AgjBoni  and  Mr.  BickardSf  for  the  Dafeodanii 
JSobertu 
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198^ :  giren  amf  ft^rn  bis  faasilj  to  AldemMin  Mkfns  aUd-  kis 
sODi  wan  ike  tolickor  of  Alderman  JMns,  and  tke  • 
adBiii!»l  W98  wholly  without  the  advice  or  proteetbn  of 
aay  pifoffassioiial  person  on  hb  behalC  The  presence 
of  a  disinterested  thkd  person  was  an  essential  faigre« 
dient  to  give  talidity  to  gifts  from  persons  of  great  age 
and  impamd  Boderstanding,  of  whose  infirmities  advan* 
Xt^  wif^t  easily  be  tsken  if  they  had  not  such  pro* ' 
teodon*  That  principle  was  distinctly  bud  down  in ' 
QriffiAs  v»  Sobim  (a),  where  a  deed  of  gift  was  set 
aside  upon  the  ground  that  it  had  been  obtained  from  «' 
waman  upwards  of  eighty  years  of  age,  and  nearly  btind, 
by  partieawho  stood  in  a  confidential  relation  to  ber^  with- 
oat  the  intervention  of  an  indifierent  third  person.  His 
Honor»  alluding  to  the  parties  who  so  obtained  the  gift^ 
saidt  **  They  stood  in  a  relation  to  her  which  so  mocb 
exposed  her  to  their  inflnence^  that  they  can  maintain 
no  deed  of  gift  from  her  unless  they  can  establish '  that 
it  was  the  result  of  her  own  free  will,  and  eftcted  by 
the  intervention  of  some  indifierent  person."  The  same 
principle  was  recognised  in  PraU  v.  Barker  {b\  where 
the  intervention  of  a  disinterested  third  person  was  one 
of  the  grounds  relied  upon  by  the  Court  for  refiinng  to 
set  aside  a  gift  made  by  an  old  and  infirm  person*  It 
was  slated  by  Boberts^  in  his  answer,  that  he  received 
hia  instructions  directly  from  the  admiral,  and  that 
before  the  esecution  of  the  deed  no  oommnnication 
took  place  between  him  and  the  alderman ;  but  there 
was  irresistible  evidence  upon  the  face  of  the  draft  pre> 
pared  by  Boberts,  to  show  that  there  most  have  been 
such  communication.  The  draft  contained  a  recital 
that  the  sum  of  900/.  4  per  cents,  was  standing  in 
the  names  of  L*  Hunter  and  John  Atkins^  which  was 
afterwards  altered,  and  a  recital  to  this  efiect  sub* 

stituted: 
(^  a  JHkd.  isi.  (^)  4  Rust. i07. 


stitQted:   n  Whereas  the  Mim  of  BOOL  4  p»  mbU;       1888^1 
has  been  purchased,  and  the  same  will  be  transfinrnMl 
into  the  names  of  J.  Atkins^   J.  P.  Atkinsy  and  £. 
HunteTj    as    soon    as    the    transfer    books   shali ,  be 
opened ;''  the  names  of  the  alderman  and  bia  son  being 
placed  first,  and  that  of  the  admiral  last.    No .  copjv 
either  of  the  deed,  or  of  the  will  which  was  execoted  at* 
the  same  time  with  the  deed,  was  given  to  die  tthmrajy  . 
bnt  a  memorandum  of  die  contents  of  the  will  made  by- 
the  Ddendant  Roberts  was  fonnd  among  die  papers  of' 
the  admiral  after  his  decease.     A  meraoraadmn  of. 
the  contents  of  the  deed  was  also  made  at  the  tinus'^ 
by  EoberiSf  but  that  appeared  to  have  been  afterwards 
given  to  Alderman  Atkins.    The  fact  of  such  a  deed  . 
hating  been  executed  by  the  admiral  was  studiously  : 
concealed  from  his   family;   and  even  the  existence 
of  the  property  which  was  the  subject  of  the  gift  was 
unknown  to  the  admiral's  wife  and  niece';  for  the  dlvi»  ^ 
dends  of  this  stock  were  never  entered  by  Messrs.  AMnsi 
and  Son  in  the  pass-book  with  the  other  monies  received 
by  them  on  the  admiral's  banking  account    So  entirely 
ignorant  was  the  admiral  himself  of  the  deed  which  he 
had  been  made  to  execute,  that,  when  he  was  Bl  Burt/f 
on  his  way  homeward,  on  the  16th  of  Jufy^  five  day» 
after  the  execution  of  the  deed,  he  addressed  a  letter  to^ 
the  alderman,  stating  that  he  had  made  a  little  mistake 
in  his  will,  and  that  he  wished  M^Duffie  to  have  lOQL  ' 
instead  of  SOL    It  was  the  deed  in  which  the  admiral 
had  made  the  gift  of  SOL  to  M^Oyffie  ;  but  the  alderouuH 
instead  of  explaining  the  error,  pretended  to  adopt  it, 
and,  in  his  answer,  endeavoured  to  keep  the  admiral  as 
much  as  possible  in  his  state  of  confusion,  by  reeote^ 
molding  him  **  to  write  to  Mr.  Boberts  about  his  will^ 
and  explain  with  him,  and  make  every  alteration  satia^ 
factory  to  his  own  mind,  as  he  (the  alderman)  wished  he 
should  do  so  ind^endent  of  every  other  person/^    No 

doubt 
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iMt:  dimbt  the  aldernmn  was  perfectly  indffl^feni  as  to  toy 
flteenrttdns  the  adtnind  might  make  iti  hts  wD!,  by  which 
he  was  mei^iy  appointed  an  executor  without  legacy  or 
remuneriition  $  but  h6  took  care  to  conceal  from  hhn  die 
eieisteiiM  df  tb6  deed,  to  whidi  the  admiral'^  ifiqniriea 
WiM  v6tdly  dftected,  and  of  which,  as  distinguished 
flrom  A  will,  all  traces  Were  plainly  obliterated  from 
Ae  admirars  mfbd  widihi  a  wedt  from  the  time  of  It^ 
eitecufkMfi* 

On  the  oihef  side  it  Was  insisted,  that  the  conse- 
quence, if  not  the  object  of  the  manner  irf  Which  thi^ 
suit  had  been  framed,  had  been  to  cast  unfounded  asper- 
sions upon  ttie  character  of  the  Defendants.  None  of 
the  allegations  as  tb  the  injury  received  by  the  ad- 
miral from  a  cannon  ball,  his  fits  of  insanity,  or  hi^ 
mentd  hnbecility,  had  been  supported  by  the  evidence. 
A  friendship  had  subsisted  for  upwards  of  forty  year^ 
between  Admird  Hunter  and  Alderman  Atkins ;  the' 
admiral  had  made  several  wills,  containing  bequests 
t^  the  alderman,  previously  to  that  which  he  finally 
eatecnted  in  ftvour  of  the  Plaintiff,  and  the  deed  in' 
qoestfon  was  an  instrument  of  a  testamentary  nature, 
by  which  the  admiral  reserved  to  himself  during  his 
lifetime  die  power  of  appointing  the  stock  to  such 
uses  as  he  should  declare,  and,  in  default  of  appoint*' 
ment^  gave  the  benefit  of  it  to  the  alderman  and  his 
flfon«  The  reservation  of  such  a  power,  and  the  impose 
siUftty  of  controlling  the  exercise  of  it,  negatived  atf 
suspicion  of  fraud  and  contrivance.  It  was  true,  that  at 
die  age  of  ninety  the  admiral  was  not,  nor  could  he  be 
expected  to  be  in  the  same  vigorous  possession  of  hiaf 
intellectual  powers  as  in  the  prime  of  life;  but  his  letters 
proved  that  his  mind  was  competent  to  the  transaction* 
of  the  ordinary  business  of  life,  and  were  wholly  incom- 
patible with  the  case  attempted  to  be  made  out  by  the 

Plaintiff. 
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Plaintiff.    If»  indeed)  the  ii^ival  were  the  idiot  whteh        188f. 

the  Plaintiff  represented  him  to  be,  bis  will  moat  be 

as  ioTalid  as  the  deedf  for  both  deed  and  vill  were 

executed  at  the  same  time.      Yet  the  Plaintiff  had 

sworn  to  the  validity  of  the  will,  ler  It  wtts  in  the  cbaraeter 

of  administratrix  to  the   admiral's   estate  with  that 

will  annexed,  that  she  had  instituted  this  suit»     By 

admitting  that  the  admiral  was  of  suftdent  ^bpoeing 

mind  to  make  the  will,  she  was  preduded  firoat  ^9- 

puting  the  validicy  of  the  deed*     So  inconsistent  were 

the  acts  of  the  Plaintiff  with  the  caso  alleged  by  her  bill, 

that  even  in  the  year  1830,  the  year  in  which  the 

admiral  died,  she  joined  with  her  husband  in  soffisrhig 

a  recovery  of  certain  estates  to  which  she  was  entitled* 

The  admiral  did  not  live  upon  terms  of  the  most 

unreserved  confidence  with  his  wife  and  niece,  an^  the 

account  of  the  dividends  of  the  stock  was  kept  separately 

from  the  general  account,  at  the  admiral's  desire^  that 

the  wife  and  niece  might  not  have  the  opportunity 

of  knowing  the  whole  amount  of  his  property.    The 

memoranda  of  the  contents  of  the  deed  and  the  wtH   ' 

were  written  upon  the  same  piece  of  paper;  and,  upon 

the  paper  being  divided,  one  of  the  memoranda  appeared 

to  have  been  handed  to  the  admiral,  and  one  to  the 

alderman.    As  to  the  admiral's  letter  from  Bwy,  and 

the  alderman's  answer  to  it,  the  best  and  fiurest  course 

was  to  refer  the  admiral  to  the  solicitor  who  drew  both 

the  deed  and  the  will ;  and,  in  feet,  both  the  d^sed  and 

the  will  were  afterwards  read  over  to  the  admbvl,  and 

received  his  entire  approbation* 


The  Master  of  the  Rolls*  Jufy  ss. 

It  appears  to  me,  upon  the  whde  evidetioe  in  the 
causey  that  Admiral  Hunter^  who^  at  the  time  ha  ex* 

ecuted 
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ecatod  the  deed  in  qutstioiH  wm  about  the  age  of  ninety- 
two  years,  had,  to  a  considerable  extent,  a  dispoaing 
power  of  mkid;  that  he  was  equal  to  the  oommon 
pnipotes  of  lifoi  and  capable  of  rational  oon^rersation 
upon  oidinary  matters,  but  that  he  was  not  competent  to 
nor  capable  of  fully  understanding  matters  of  business. 
On  the  27th  of  Jum  1825  an  account  is  stated  to  have 
been  settled  between  Admiral  Hunter  vbA  Mn  Alderman 
JOkiMi^  by  which  it  appeared  that  a  sum  exceeding 
100(M»  was  due  on  balance  to  the  admiral.  On  the 
day  following  a  part  of  this  balance  was  invested  by 
Mr.  Alderman  Atkins  in  the  purchase  of  a  sum  of  9001. 
new  4  per  cent.  Bank  annuities,  in  the  joint  names  of 
himself  his  son,  and  the  admiral.  On  the  1 0th  of  Jmly 
kOommg,  the  admiral's  family  left  London  ^  but  the 
admiral  remained  in  London^  alleging  that  he  had  a 
matter  of  business  to  transact  with  Mr.  Alderman  Atkins^ 
and  on  the  same  day  he  called  upon  the  alderman  with 
a  view  to  this  matter  of  business,  and  was  referred  by 
him  to  the  Defendant  Mr.  Roberts,  who  had  lor  some 
years  been  employed  by  the  alderman  as  his  attorney* 
On  the  same  day  Mr.  Roberts,  by  the  instructions  of 
the  admiral,  prepared  the  deed  in  question,  being  a 
declaration  that  the  900/.  stock  was  held  in  trust  for 
such  purposes  as  the  admiral  should  by  writing  appoint, 
and  in  debult  of  appointment  upon  trust  to  permit  the 
admiral  to  receive  the  dividends  during  his  life;  and 
after  his  death  to  raise,  by  sale  of  a  sufficient  part  of  the 
stock,  a  sum  of  1  SQL  to  be  paid  to  two  persons  named 
in  the  deed;  and  as  to  the  residue  of  the  stock,  upon  trust 
for  the  benefit  of  Mr.  Alderman  Atkins,  his  executors, 
administrators,  and  assigns. 


The  admiral  lived  till  the  year  1830,  but  never  exe- 
cuted  his  power  of  appointment  as  to  the  stock;  and 
the  stocky  sulgect  to  the  payment  of  ISOL,  is  now 

daimed 


cmssii^tUHiOii&NesraaQ  m 


dfimA  «bj;  Mr*  AViMom^^AtUmb  .  At  the^saoie  iUnui       V6Mi 


4i.i5  evident  tbat  the  wife  and  nleoe  were  if^iMMreiit 
uQCr.odiy  of;  ihe  transactioBy  but  of  the  fact  that  the 
adflMral  poMcaaed  the  property  with  which  the  stock 
waa  p9ieh8a^;<aDd  the  circunstaiice  that  the  dividends 
of  lUa  atock  were  not  entered  in  the  pass-book  with  the 
other  monies  received  by  the  alderman  for  the  use  of 
the  admiral,  justifies  the  inference  which  has  been  drawn 
fraear  it  Hi  the  bar,  that  there  was  an  intention  to  keep 
th|»t«Eife  and  niece  in  ignorance  on  the  sofagect.  That 
th«  aklermOQ  bad  been  for  many  years  the  most  con- 

V(H#f  JUL  K  fidential 


Heirtila' 


witfc.  4Hlk  deed)  Mt'JMertM  ptmpwetA  a  wiU  far  the 
admMlii'^  by  which  rtb»  real,  of  hia  propcr^^  kmquat'.         V' 
mf^  aa  it  is  said,  to  about  IMOl.,  w^  gii«a  ao  Us;     ^Mae^ 
vib  aod'har  nieoey'WiMniihe  bad*  iMaived  and  ediir 
caMdc'.l^  bis  child. .    Both    iheae  inatramcniB  weae' 
wsi)cated  oo  the  aeait  day  by  the  admiral^  and  the* 
4aed  wasi  at  the  saoMi  liaie,  executed  by  the  aUoMMOf 
and  bis  son.  >  It  ia  not  in  evidence  that  tke  aldeeasiif . 

* 

haid  aB|y  cooutiimication .  wi|h  Mn.  Mobetit  saspeming: 
tbs!  pfespiyiadoo.  of  these  instromen ta  «before  .Mvi » Jieki^' > 
sf^w  tfa^  admiral ;  but  it  is  established  thei^  after  lbe.pfe*\ 
parati<?n  ^^  ^«  drafts  of  the  instrument%  and  befova  % 
t^cjp^  axeentiooy.  there  bad  been  a  ooanmaQiaation  be*  > 
tipufntto^  alderman  and  Mr.  Roberts  tatpogk  the  sutgeot  of  > 
t^ir  4K>itfenta- 

■  *  •     • 

T^kiE4^  the  admiral  had,  a  few  days  afterwards,  a  very . 
ifl^fKifeet  ootion  of  the  effect  of  the  instruments  which 
baited  tiHia  eaceQvtad,  is  evident  from  a  letter  wbidi  he 
wfspUH4^|be  alderman  on  the  16th  of  My  from  Butyf 
iirtieaelfewaa  on  his  journey  homeward;  and  tthe  ob*' 
s^irvaii4]ii:  wlttch  baa  been  pressed  upon  the  Ckmrt,  tfcat 
tha^stldarman  did  not  immadialely  fblly  explain  the  sttb- 
je€tf4oimm^  is  not  witbont  weight. 
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fidehtial  friend  of  the  admiral,  and  had  great  influence 
over  his  mind,  is  out  of  all  doubt ;  and  upon  the  whole 
case,  without  coming  to  any  conclusion  upon  the  point 
whether  the  deed  was  the  effect  of  influence  upon  the 
admiral,  or  was  the  spontaneous  act  of  the  admiral's 
own  mind,  I  am  of  opinion  that,  considering  the 
age  and  imbecility  of  the  admiral,  and  the  relation  in 
which  Mr.  Alderman  Aikins  stood  to  him,  no  gift  from 
Admiral  Hunter  to  Mr.  Alderman  Atkins  could  be 
maintained  in  a  court  of  equity,  unless  more  protection 
had  been  thrown  around  the  admiral  than  appears  in 
this  case. 


It  was  upon  these  principles  that  the  case  of  OriffUhs 
V.  Robins  (a),  which  has  been  referred  to,  was  decided ; 
and  upon  these  principles  it  is,  that  a  court  of  equity 
will  not  permit  gifts  from  a  ward  to  his  guardian,  or 
from  a  client  to  his  solicitor,  so  long  as  that  relation 
subsists  between  them.  The  deed,  therefore^  must  be 
declared  void,  and  must  be  delivered  up  to  be  cancelled. 
It  has  been  objected  that  Mrs.  Hunter  has  adopted  and 
acted  under  the  will  which  was  made  at  the  same  time 
with  the  deed ;  but  it  by  no  means  follows  that  the  will 
under  which  Mr.  Alderman  Atkins  took  no  interest  is 
to  fail  with  the  deed.  The  imprudent  conduct  of 
Mrs.  Hunter  as  to  the  recovery  in  1830  cannot  alter 
this  case.  The  Defendant,  Mr.  Alderman  Atkins^  must 
pay  to  the  Plaintiff*  the  costs  of  the  suit. 

Mr.  Agar  asked  for  the  costs  of  the  Defendant 
Roberts. 


The  Master  nf  the  Uolls  said,  he  could  not  give 
Mr.  Roberts  his  costs.     Mr.  Roberts  was  a  man  of  inte- 
grity, 

(a)  3  Mad.  191. 
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grity,  and  was,  no  doubt,  surprised  into  this  transaction ; 
but  it  was  a  transaction  that  ought  never  to  have  taken 
place. 


1832. 


The  Defendants  J.  Atkins  and  J.  P.  Atkins  pre* 
sented  a  petition  of  re-hearing  to  the  Lord  Chancellor. 

Sir  Edward  Sugden^  and  Mr.  Sharpe^  in  support  of 
the  decree. 

Mr.  Pepys^  Mr.  Beames^  and  Mr.  SennallSf  for  the 
Appellants. 

In  addition  to  arguments  on  each  side,  consisting  of 
a  commentary  on  the  evidence,  aiid  not  materially  dif- 
fering from  those  urged  in  the  court  below,  it  was  con- 
tended for  the  Appellants  that,  no  decree  having  been 
made  against  the  Defendant  Roberts^  who  had  died  since 
the  hearing  of  the  cause,  and  who  was  admitted  to  have 
been  a  man  of  integrity,  the  charge  of  conspiracy 
between  Aldernan  Atkins  and  his  solicitor,  which  was 
one  of  the  main  foundations  of  the  alleged  fraud,  had 
altc^ther  failed.  Griffiths  v.  Robins  (a)  was  the  only 
case  which  had  been  determined  upon  the  principle  that 
the  intervention  of  an  indifferent  third  person  was  an 
indispensable  ingredient  to  give  validity  to  a  gift  to  a 
person  standing  in  a  confidential  relation  to  the  donor  * 
and  that  principle  was  open  to  this  objection,  that  many 
cases  of  such  gifts  might  occur,  where,  although  no  in- 
different third  person  intervened,  the  intention  of  the 
donor  might,  from  other  circumstances,  be  manifested 
beyond  all  doubt  But  supposing  the  principle,  upon 
which  Griffiihs  v,  Robins  was  decided,  to  be  right,  there 

was 
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1884i  was  no  ground,  in  the  present  case,  for  the  objection 
thai  the  deed  was  executed  without  the  intenrention 
of  a  disinterested  person,  for  Roberts  had  no  interest, 
and  the  gift  came  within  all  the  principles  upon  which 
the  validity  of  the  gift  in  Pratt  v.  Barker  {a)  was  esta- 
blished. It  was  in  one  respect,  indeed,  more  free  fioro 
all  liability  to  impeachment  than  the  gift  in  Prait  v. 
Barker^  as  in  that  case  the  gift  was  absolute,  whereas, 
in  the  present  case,  the  donor  reserred  to  himself  a 
power  of  appointment,  and  the  deed  had,  consequently, 
the  revocable  character  of  a  testamentary  instrument. 
The  cases  of  Hugtienin  v.Maseley  (ft),  Harris  ▼.  Tremens 
heere{c)y  and  Nicol  v.  Vaughan{d\  a  case  recently  de- 
cided in  the  House  of  Lords  upon  an  appeal  from  the 
decision  of  the  Master  of  the  Rolls  in  WinchUsea  v. 
Garetty  (e),  were  also  cited  for  the  Appellants.  For  the 
Respondent  it  was  further  argued,  that  the  will,  having 
been  executed  by  Admiral  Hunter  after  the  deed,  ope- 
rated as  an  execution  of  the  power  of  appointment 
given  by  the  deed,  and  that  the  stock  comprised  in 
the  deed  consequently  passed  to  the  Plaintiff  as  his 
residuary  legatee ;  to  which  it  was  answered,  that 
it  would  have  been  nugatory  and  plainly  inconsistent 
with  the  intention  of  Admiral  HiMer  to  make  a  gift 
of  the  stock  to  the  alderman,  subject  to  a  power  of  ap- 
pointment, and  immediately  afterwards  to  revoke  the 
gift  by  bequeathing  the  whole  of  his  property,  including 
the  stock,  to  another  person.  Tw/n^s  case{g)  was 
cited  for  the  Respondent 

Fd>.  S4.  7%e  Lord  Chancellor  delivered  the  following  judg- 

ment:— 

This 

(a)  4  Ruu.  507.  (rf;  1  Clark  ^'  Fm.  49. 

(5)  14  r«.  273.  (ff)  1  Mylne  $  Keen,  253. 

(c)  15  Ves.  34.  (g)  3  Co.  81. 
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This  cause  has  excited  considerable  interest,  and  not       1834. 
unnaturally,  from  the  peculiarity  of  circumstances  and 
of  characters  in  which  it  abounds,  as  well  as  the  im- 
portant stake  which  it  involves ;  not,  indeed,  on  account 
of  the  amount  of  property  in  question,  for  that  is  incon- 
siderable,   but   because   the  reputation  of  parties  in 
a  respectable  condition  of  life,  hitherto  unimpeached, 
is,  to  a  certain  degree,  implicated  in  the  result.     The 
case  of  the  Plaintiff  cannot   be  supported  without  a 
decision   unfavourable  to  the  character  of  both  Mr* 
Alderman  Atkins  and  the  late  Mr.  Boberts,  his  solicitor : 
a  decision  imputing  to  the  former  conduct  in  the  ex- 
treme grasping,  indelicate,  nay,  in  some  degree,  dis* 
honourable,  if  not  positively  dishonest;  and  to  the  latter, 
a  share  in  the  unworthy  contrivances  of  his  client,  and 
a  lending  of  himself  in  his  professional  capacity  to 
his  sordid  designs.     Every  man  of  ordinary  good  cha- 
racter has  a  right  to  demand  that,  before  he  is  believed 
capable  of  such  things,  his  life  should  be  examined ; 
thus  much  is  due  to  him  from  the  society  in  which  he 
lives.     But  with  such  general  inquiries  courts  of  justice 
have  no  concern.     From  them  he  has  a  right  to  de- 
mand that  he  shall  be  charged  with  specific  breaches  of 
duty,  or  deviations  from  the  line  of  good  conduct ;  that 
he  shall  not  be  put  upon  his  defence  upon  vague  sug- 
gestions, and  that  he  shall  not  be  assumed  to  have 
swerved  from  the  right  path  without  sufficient  and  posi- 
tive proof. 

•  One  man  will  display  more  delicacy  than  another; 
a  chivalrous  regard  for  the  situation,  of  their  neighbours 
will  mark  the  conduct  of  some;  and  some  may  shew 
themselves  regardless  of  their  own  interests  in  circum- 
stances where  they  could,  without  incurring  any  blame, 
gain  a  benefit,  not  so  much  at  the  expense  of  other 
people,  as  by  taking  their  share  of  the  bountiful  dts- 

K  3  positions 


134 


CASES  IN  CHANCERY. 


1834. 


pasitions  .  made  by  a  common  friend.  With  all .  thi% 
courts  of  justice  have  nothing  to  do ;  they  can  no  more 
set  aside  a  gift  from  Admiral  Hunter  to  Alderman 
Atkins^  because  it  would  have  been  generous  or  delicate 
in  the  alderman  to  have  insisted  that  his  friend  should 
prefer  his  wife  or  his  adopted  daughter,  than  they  can 
decree  the  alderman  to  give  up  the  sum  which  his 
friend  bestowed  upon  him,  for  the  support  of  those 
whom  be  postponed  in  the  disposition  of  his  property. 
Unless  the  circumstances  of  the  transaction  are  such  as 
make  it  void  upon  the  ground  of  fraud  or  undue  influ- 
ence, the  right  of  the  admiral  to  select  the  objects  of 
his  bounty,  and  of  the  alderman  to  receive  his  share  of 
it,  is  incontrovertible,  and  the  Court  cannot  interfere. 
The  various  departments  of  its  jurisdiction  are  not  in 
any  portion  accurately  defined ;  all  the  lines  within  its 
province  are  not  precisely  drawn ;  but  at  least  its  outer 
boundary  is  sufficiently  marked,  and  separates  it  plainly 
enough  from  the  province  of  the  moralist,  —  from  the 
regions  under  the  sway  of  what  are  not  very  accurately 
termed  the  duties  of  imperfect  obligation. 


There  is  no  dispute  upon  the  rules  which,  generally 
speaking,  regulate  cases  of  this  description.  Mr.  Alder- 
man Atkins  is  cither^  to  be  regarded  in  the  light  of  an 
agent  confidentially  intrusted  with  the  management  of 
Admiral  Hunier^s  concerns — a  person  at  least  in  whom 
he  reposed  a  very  special  confidence,  or  he  is  not.  If 
he  is  not  to  be  so  regarded,  then  a  deed  of  gift,  or  other 
disposition  of  property  in*  his  favour,  must  stand  good, 
unless  some  direct  fraud  were  practised  upon  the  maker 
of  it;  unless  some  fraud,  either  by  misrepresentation 
or  by  suppression  of  facts,  misled  him,  or  he  was  of 
unsound  mind  when  the  deed  was  made.  If  the  alder- 
man did  stand  in  a  confidential  relation  towards  him, 
then  the  party  seeking  to  set  aside  the  deed  may  not 

be 


CASES  IN  CHANCERY.  155 

be  called  upon  to  shew  direct  fraud,  but  he  must  satisfy  \S3^. 
the  Court  by  the  circumstances  that  some  advantage 
was  taken  of  the  confidential  relation  in  which  the 
alderman  stood.  If  the  alderman  stood  towards  the 
admiral  in  any  of  the  known  relations  of  guardian 
and  ward,  attorney  and  client,  trustee  and  cesttd  que 
trusti  &c.,  then,  in  order  to  support  the  deed  he  ought 
to  shew  that  no  such  advantage  was  taken,  that  all  was 
fair,  that  he  received  the  bounty  freely  and  knowingly 
on  the  giver's  part,  and  as  a  stranger  might  have  done. 
For  I  take  the  rule  to  be  this;  there  are  certain  re- 
lations known  to  the  law,  as  attorney,  guardian,  trustee ; 
if  a  person,  standing  in  these  relations  to  client,  ward, 
or  cesiui  que  trust,  takes  a  gift  or  makes  a  bargain,  the 
proof  lies  upon  him,  that  he  has  dealt  with  the  other 
party,  the  client,  ward,  &c.,  exactly  as  a  stranger  would 
have  done,  taking  no  advantage  of  his  influence  or 
knowledge,  putting  the  other  party  on  his  guard,  bring- 
ing every  thing  to  his  knowledge  which  he  himself 
knew.  In  short,  the  rule  rightly  considered  is,  that  the 
person  standing  in  such  relation,  must,  before  he  can  take 
a  gift,  or  even  enter  into  a  transaction,  place  himself  in 
exactly  the  same  position  as  a  stranger  would  have  been 
in,  so  that  he  may  gain  no  advantage  whatever  from  his 
relation  to  the  other  party,  beyond  what  may  be  the 
.natural  and  unavoidable  consequence  of  kindness  arising 
out  of  that  relation.  A  client,  for  example,  may  natu- 
rally entertain  a  kindly  feeling  towards  an  attorney  or 
solicitor  by  whose  assistance  he  has  long  benefited ;  and 
.he  may  fairly  and  wisely  desire  to  benefit  him  by  a  gift, 
or,  without  such  an  intention  being  the  predominating 
motive,  he  may  wish  to  give  him  the  advantage  of  a  sale 
or  a  lease.  No  law  that  is  tolerable  among  civilised 
men,  men  who  have  the  benefits  of  civility  without  the 
evils  of  excessive  refinement  and  overdone  subtlety,  can 
ever  forbid  such  a  transaction,  provided  the  client  be  of 
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18S4.  mature  age  and  of  sound  mind,  and  there  be  nothing 
to  shew  that  deception  was  practised,  or  that  the  attorney 
or  solicitor  availed*  himself  of  his  situation  to  withhold 
any  knowledge,  or  to  exercise  any  influence  hurtful  to 
others  and  advantageous  to  himself.  In  a  word,  ^and* 
ing  in  the  relation  in  which  he  stands  to  the  other 
party,  the  proof  lies  upon  him  (whereas,  in  the  case  of  a 
stranger,  it  would  lie  on  those  Who  opposed  him)  to  shew 
that  he  has  placed  himself  in  the  position  of  a  stranger, 
that  he  has  cut  off,  as  it  were,  the  connection  which 
bound  him  to  the  party  giving  or  contracting,  and  that 
nothing  has  liappened,  which  might  not  have  haf^)ened, 
had  no  such  connection  subsisted.  The  auUiorities 
mean  nothing  else  than  this,  when  they  say,  as  in  Gibson 
V.  Ja/es  (a),  that  attorney  and  client,  trustee  and  cestui 
que  trust  may  deal,  but  that  it  must  be  at  arms'  length, 
the  parties  putting  themselves  in  the  situation  of  pur- 
chasers and  vendors,  and  performing  (as  the  Court  said, 
and,  I  tak^  leave  to  observe,  not  very  felicitously  or  even 
very  correctly)  all  the  duties  of  those  characters.  The 
autliorities  mean  no  more,  taken  fairly  and  candidly 
towards  the  Court,  when  they  say,  as  in  Wright  v. 
Proud  {b\  that  an  attorney  shall  not  take  a  gift  from 
his  client,  while  the  relation  subsists,  though  the  trans^ 
action  may  be  not  only  free  from  fraud,  but  the  most 
moral  in  its  nature;  a  dictum  reduced  in  Hatch  v. 
Hatch  [c)  to  this,  that  it  is  almost  impossible  for  a  gift 
from  client  to  attorney  to  stand,  because  the  difficult 
is  extreme  of  shewing  that  every  thing  was  voluntary 
and  fair,  and  with  full  warning  and  perfect  knowledge ; 
for  in  Harris  v.  T^-emenheere  {d)  the  Court  only  held 
that  in  such  a  case  a  suspicion  attaches  on  the  trans- 
action, and  calls  for  minute  examination. 

This 
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Tbis  appears  to  me  a  much  more  intelligible  and  1SS4. 
sound  principle  than  that  to  which  reference  is  made  by 
the  Master  of  the  RoUs  in  his  judgment,  and  which,  in 
cases  of  tbis.  descriptioa,  you  will  sometimes  see  idluded 
to,  -^that  a  third  person  ought  to  be  interposed.  I  say 
you  will  see  it  alluded  to,  for  I  can  no  where  find  it 
established  as  the  rule.  Even  in  Griffiths  v.  Robins  (a), 
to  which  his  Honor  refers  as  the  ground  of  the^re^ent 
decision,  «m1  which  was  a  case  heard  before  the  same 
learned  Judge,  it  is  not  so  laid  dowUi  That  was  the 
case  of  an  aged  female,  stricken  with  blindness,  or 
nearly  so,  and  reduced  by  her  age  and  her  infirmities 
to  a  condition  of  entire  dependence,  upon  a  niece  and 
the  husband  of  that  niece  to  whom  she  made  the  gift;  iind 
the  present  Master  of  the  Rolls,  then  Vice-Chancellor, 
held  that  the  persKins  claiming  the  benefit  of  the  gift 
were  bound  to  shew  that  it  was  the  result  of  her  own 
free  will,  and  effected  by  the  intervention  of  some  in- 
'  difierent  person;  But  it  is  quite  clear  that  he  uses  this 
as  one  obvious  test  or  criterion  of  that  for  which  wf 
seek  in  all  these  cases;  namely,  the  proof  of  a  voluntary 
and  deliberate  act,  and  not  as  the  only  way  in  which 
the  deed  Could  be  shewn  to  be  of  that  description. 
No  man,  for  instance^  can  doubt,  that  if  letters  had 
been  produced,  written .  by  the  old  woman  for  a  course 
of  tidse,  and  without  any  interference  at  all ;  or  con- 
versations had  been  proved,  in  which  her  deliberate 
intention  .had  been  expressed,  under  no  agency  of  in- 
fluence or  deception,  the  gift  would  have  been  good. 
To  hold  the  contrary  would  be  to  say,  that  the  law  will 
not  allow  a  person,  dependent  on  the  kindness  of  others 
fi>r  her  comfortable  existence,  to  show  her  gratitude 
towBsds  them  in  the  disposal  of  her  property ;  in  other 
words,  to  deprive  such  a  person  of  a  power  over  her 
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18S4.  property,  whom  it  most  of  all  imports  to  possess  and  to 
use  that  power  of  disposal.  In  no  other  case  has  any 
thing  of  the  kind  ever  been  laid  down ;  and  I  am  of 
opinion  that  it  is  not  laid  down  even  in  Griffiths  ▼. 
Bobinsj  unless  you  take  the  letter  of  the  judgment 
against  its  plain  meaning. 

In  Harris  ▼•  Tremenheere  {a\  where  a  person  nn» 
acquainted  with  business,  an  invalid,  and  incapable 
of  attending  to  his  aflairs,  granted  to  an  attorney,  who 
was  distantly  related  to  him  (son  of  his  grand&ther's 
cousin),  and  was  his  own  steward,  as  he  had  been  his 
fathelr's,  several  leases  for  long  terms,  at  nominal  rents, 
it  was  strongly  contended  that  this  attorney  and  steward 
ought  to  prove  that  he  had  explained  to  the  client  what 
he  was  doing,  and  to  have  had  a  third  person  interposed; 
but  the  Court  said  that  there  was  no  authority  for  hold- 
ing that  he  could  not  take  such  leases  as  a  pure  gift 
from  his  employer.  **  If,"  said  Lord  Eldofiy  **  I  could 
jBnd  in  the  answer  or  evidence  the  slightest  hint  that  the 
defendant  laid  before  the  testator  any  account  of  the 
value  of  the  premises  that  was  not  perfectly  accurate, 
that  would  induce  me  to  set  the  leases  aside,  whatever 
the  parties  intended,  upon  the  general  ground  that  the 
principal  never  would  be  safe  if  the  agept  could  take  a 
gift  from  him  upon  a  representation  that  was  not  most 
accurate  and  precise."  Lord  Eldon  remarks,  in  another 
part  of  the  same  case,  that  where  an  attorney,  agent,  or 
steward  takes  leases  without  calling  in  a  third  person, 
not  that  the  leases  are  void,  but  only  that  a  suspicion 
attaches  on  the  transaction,  which  justifies  a  thorough 
examination,  and  prevents  the  Court  from  giving  costs 
should  the  result  of  the  examination  prove  favourable, 
and  the  transaction  stand.     Nothing,  it  is  manifest,  can 
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be  more  wide  than  this  of  a  rule  that  a  third  person       1834. 
must,  at  all  events,  be  interposed,  and  that  this  is  the 
only  criterion  of  a  fair  transaction  between  parties  so 
related  to  one  another. 

I  have  referred  to  the  case  oF  agent,  attorney,  or 
steward,  as  the  strongest;  as  the  one  to  which  the 
jealousy  of  the  Court  is  at  all  times  the  most  watchfully 
awake;  and  as  the  one  in  which  alone  I  believe,  except 
in  Griffiths  v.  BobiriSj  you  will  find  the  interposition  of 
third  parties  mentioned,  to  the  effect  of  holding  the  want 
of  such  interposition  a  sufficient  ground  for  setting  aside 
the  transaction.  Where  the  relation  in  which  the  parties 
stand  to  each  other  is  of  a  sort  less  known  and  definite, 
the  jealousy  is  diminished.  A  confidential  adviser,  one 
who  has  been  generally  consulted  in  the  management 
of  the  person's  affiiirs,  though  he  may  also  have  been 
employed  specially  in  his  business,  does  not  lie  under 
the  same  suspicion  with  an  attorney  or  a  steward,  or 
any  one  who  has  a  general  management.  In  PraU  v. 
Barker  {a\  the  object  of  bounty  was  one  who  had  been 
employed  for  many  years  as  the  surgeon  and  apothecary 
of  the  donor,  had  received  his  dividends  for  him,  and 
had  oftentimes  been  consulted  by  him  respecting  the 
management  of  his  propefty.  Through  him  the  in- 
structions to  frame  the  deed  were  conveyed  to  the 
donor's  solicitor,  who  so  far  deviated  from  those  in- 
structions as  to  leave  a  blank  for  the  donee's  name  till 
he  saw  his  client ;  and  because  it  was  proved  that  the 
donor  understood  the  nature  of  the  gift,  and  had  the 
deed  read  over  and  explained  to  him,  the  Court  refused 
— and  without  hesitation  or  «ven  hearing  the  defendant 
—  to  set  it  aside.  In  the  famous  case  of  HuguerUn  v. 
Basdey(b\  remarkable  among  other  things  for  the  display 
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lSS4f.       of  thosd  transcendent  talents,  and  that  pnre  taste,  by 
'which,  atnong  many  other  accoropliahmeDts,  Sir  Samud 
RomSly  elevated  and  adorned  the  bar,  Uiere  was  «  great 
and  general  influence  exercised  of  a  peculiar  kind.     It 
led  to  the  giving  up  of  the  whole  direction  of  the  party's 
concerns  into  the  defendant's  hands,  eren  to  the  deliver- 
ing over  of  her  title  deeds  by  her  solicitor.     It  ended 
in  a  cdnveyance  of  an  estate  without  consideration ;  and 
yet  the  Court  held  that  the  proper  inquiry  was,  were 
her  bounties  the  pure,  voluntary,  well  understood  acts  of 
her  mind?  <<  Did  she  execute  the  deeds  not  only  volun« 
tarily,  but  with  all  the  knowledge  of  their  effect,  nature^ 
and  consequences,  which  the  defendants  Baselijf  and 
the  attorney  w6re  bound  by  their  duty  to  communicate 
toher?^(fl) 

The  rule,  I  think,  cannot  be  laid  down  much  more 
precisely  than  I  have  stated  it;  that  where  the  known 
Und  defined  relation  of  attorney  and  client,  guardian  and 
ward,  trustee  and  ceshdque  trust  exists,  the  conduct  of 
the  party  benefited  most  be  such  as  to  sever  the  con* 
hection,  and  to  place  him  in  the  same  circamstances  in 
which  ft  mere  stranger  would  have  stood,  giving  htm  no 
advantage,  save  only  whatever  kindness  or  favour  may 
have  arisen  out  of  the  connection ;  and  that  where  the 
only  relation  between  the  parties  is  that  of  friendly 
habits  or  habitual  reliance  on  advice  and  assistance, 
accompanied  with  partial  employment  in  doing  some 
sort  of  business,  care  must  be  taken  that  no  undue 
^  advantage  shall  be  made  of  the  infiuence  thus  acquired. 
The  limits  of  natural  and  often  unavoidable  kindness 
with  its  effects,  and  of  undue  influence  exercised  or 
unfiiir  advantage  taken,  cannot  be  more  rigorously  de- 
fined.   Nor  is  it,   perhaps,  advisable  that  any  strict 
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rule  should  be  laid  down,, —  any  precise  line  drawn.  »18S4. 
If  it  were  stated  that  certain  acts  should  be  the  only 
tests  of  undue  influence^  or  that  certain  things  should 
be  required  in  order  to  rebut  the  presun^ption  of  it, 
such  as  the  calling  in  ^  third  person,  how  ea^y  would 
it  be  for  cunning  men  to  avoid  the  one,  or  protect 
themselves  by  means  of  the*  other,  and  so  place  their 
misdeeds  beyond  the  denunciations  of  the  law,  and 
secure  the  fruits  of  them  out  of  its  reach  I  If  any  Qne 
should  say  that  a  rule  is  thus  recognised,  which  from 
its  vagueness  cannot  be  obeyed  because  it  capnot  well 
be  discerned,  the  answer  is  at  hand*  All  men  have 
the  interpreter  of  it  within  their  own  breasts;  they 
know  the  extent  of  their  influence,  aqd  are  conscious 
whether  or  not  they  have  taken  advantage  of  it  in  a. way 
which  they  would  feel  indignant  that  others  similarly 
circumstanced  should  do  with  regard  to  themselves. 

The  circumstances  of  each  case^i.therefpre,  are  to  be 
carefiilly  examined  and  weight  the  general  r^e  being 
of  a  kind  peoessarily  so  little  capable  of  exa^t  defioitionr 
and  on  the  result  of  the  inquiry  we  are  to  say,  .bas»  pr 
has  not,  an  undue  influence  been  exerted,  —  an  undue 
advantage  taken  ? 

We  may  first  of  all  observe,  upon  the  facts  of  the 
present  case,  that  the  alderman  had  the  confidence  of 
Admiral  Hunter  to  a  certain  degree,  and  was  .accus- 
tomed to  advise  him  in  certain  matters.  He  had  been 
in  habits  of  intercourse  with  him  both  in  society  aqd  in 
business  for  many  years,  and  he  was  emplQyed  as  his 
agent  and  banker;  that  is,  he  acted  professionally  as  his 
navy  agent,  received  and  paid  away  his  money,  answer- 
ing his  drafts,  and  was  naturally  consulted  by  him  in^ 
his  money  matters  from  the  acquaintance  he  had  with 
such  transactions.  That  he  was  consulted  by  him  be- 
yond 
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18S4.  yond  this  in  the  disposition  of  his  property,  no  where 
appears.  Many  men  of  business  advise  their  castomers 
or  Friends  as  to  buying  and  selling  stock,  and  otherwise 
dealing  with  their  fiinds,  who  would  be  surprised  at 
bdng  asked  how  their  testamentary  dispositions  ought 
to  be  made ;  and  the  habit  of  consulting  upon  even  all 
the  details  of  a  man's  money  transactions,  would  be  very 
fiir  indeed  from  entitling  any  banker  or  agent  to  give  the 
least  hint  as  to  such  arrangements. 

The  two  individuals,  however,  had,  besides  the  inter^ 
course  of  acquaintance  and  business,  been  united  in 
very  strict  friendship  for  a  period  of  above  forty  years. 
Their  ages  were  very  different;  but  they  had  been 
shipmates  in  former  times,  and  the  correspondence  as 
well  as  all  the  evidence  shews,  that  there  was  no  one  for 
whom  the  veteran  seaman  had  so  great  a  regard  as  his 
ancient  friend  and  comrade.  If  this  bond  may  be  said 
to  have  increased  the  alderman's  means  of  influencing 
him,  it  opens  on  the  other  hand  a  source  of  kindness 
and  preference  altogether  legitimate  and  pure.  Indeed, 
thb  consideration  goes  further;  it  materially  lessens  the 
weight  of  any  remark  that  might  arise  upon  the  exercise 
of  influence  acquired  by  confidential  employment ;  and 
further  still,  it  even  impairs  the  force  of  any  inference 
to  be  drawn  from  the  other  relations  in  which  the 
parties  stood  towards  each  other,  in  proof  of  the  fact 
that  such  influence  had  been  used ;  for  it  aflbrds  an  ex- 
planation of  the  favour  shewn,  without  having  recourse 
to  the  supposition  that  the  knowing  or  crafty  counsellor 
had  practised  upon  the  less  wary  client. 

That  the  admiral  had  all  along  the  feelings  of  kind- 
ness for  Alderman  Atkins  to  which  I  have  alluded,  there 
is  abundant  evidence.  Some  of  this  is  to  be  found  in 
the  circumstances  attending  the  faction  (as  they  call  it  in 
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Doctors'  Commons);  other  part  relates  to  the  general  18S4. 
habita  and  expressions  at  former  times,  and  a  further 
part  to  the  still  warmer  expressions  of  regard  after  the 
execution  of  the  deed  in  question.  It  appears,  and 
nothing  can  be  more  important  to  the  whole  discussion, 
that  many  years  before,  as  early  as  the  2Sd  of  October 
1811,  he  had  been  minded  to  make  an  instrument  of 
some  kind  to  enable  the  alderman  to  act  in  furtherance  of 
bis  wishes.  He  says,  **  I  want  you  to  make  a  deed  or  will 
to  enable  you  and  yours  to  act  for  me  hereafter,''  (he 
had  expressed  his  satisfaction  in  a  former  letter,  January 
22d»  1811,  that  Mr.  Atkins^  junior,  the  other  Defendant 
and  trustee  in  the  deed,  had  become  a  partner  with  his 
father,)  **  having  every  confidence  in  you  to  execute  my 
further  wishes."  But  he  goes  on  to  give  some  reason, 
not  very  distinctly,  but  yet  plainly  enough  pointing  to 
Mrs.  Hunter  as  likely  to  be  provided  for  by  her  father. 
**  She  will  have  something  from  him,  when  he  is  no 
more;  he  will  not  part  with  any  thing  yet  awhile,  there- 
fore must  take  care  of  self,  particularly  as  we  are  not 
likely  to  have  any  children."  I  own  it  seems  diflBcult 
to  put  any  meaning  upon  this,  other  than  as  indicating 
an  intention,  though  not  very  precise,  as  to  the  direction 
which  his  boun^  should  take,  and  of  diverting  it  away 
from  Mrs.  Hunter. 

From  a  letter  of  the  alderman  in  18 12,  it  appears  that 
a  will  had  been  made  and  deposited  with  him,  in  which 
he  was  mentioned  in  some  way.  From  another  in  the 
same  month,  it  is  clear  that  the  admiral  kept  his  wife  in 
ignorance  of  Uie  state  of  his  affairs,  with  the  view  of 
enforcing  strict  economy ;  and  a  subsequent  letter  shews 
that  he  resorted  to  a  somewhat  elaborate  artifice,  with 
the  same  design  of  concealing  from  her  the  amount  of 
his  property.  A  letter  of  the  alderman  to  the  admiral, 
in  July  1817,  plainly  shews  two  very  important  particu- 
lars; 
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1894.  lais;  first,  that  a  will  bad  been  made  in  the  alderanm^s 
favour,  and,  next,  that  the  alderman  dasired  his  friend,  in 
tbe  most  diatinct  leima,  to  mske  what  change  he  pleased, 
in  thediaposition  of.  his  affairs,  in  fiivour  of  his  .wife,  aind 
without  residing  his  (the.aldeiman's)  interest,  cmt  any 
thing  akeadjr  done  to  Jbvour  him.  ^'  If,"  he  writes, 
**  you  have  a  wish  io  make  any  alteration  in  yoar  will  in 
favour  of  Mrs.  Hmier^  pray  do  so  without  regard  to  ane 
personally^  or  to  any  paper  I  may  hold  of  yours.  Pray, 
my  dear  friend,  make  a  new  will  entirely  in  any  way  your 
mind  dictates,  and  be  assured  it  will  be  pleasing  to  me ; 
aod  in  whatever  way  I  can  be  useful  to  you,  consider  me 
without  any^personal  interest."  It  is  only  &ir  to  ob« 
secve  .i^Km  .tbia  letler,  that  one  cannot  easily  see  any 
thwgatvopger^  which  the^dderanm  could  have  done  to 
release  his  friend,  or  put  him  at  his  ease  with  respect  to 
t(ie  disposition  .of  his  property.  Had  he  gone  further, 
and ^dedased. that  nothing  a)iould  indnoe  Um  to  profit 
at  the  expense  of  the  widow,  he,  might  have  been 
charged  with,  hypdcciqr,  and,  assuredly,  with  a  man 
of  .the  admirars  turn  of  mind,  the  widow  would  have 
gained  little  by  the  refusal.  It  is  said,  that  these  letters 
shew  a  wilL  or  wills  to  have  been  in  the  alderman's 
possesion,  and  the  .question  is  asked,  <^  why  has  he 
not  produced  them  ?"  But  the  letter  oijtdy  1817,  to 
which  I  have  referred,  begins  with  stating,  that  the 
aldnrntan  had  searched,  and  could  not  find  his  finend's 
papecs;  «od 'that  Mr.  JKicibcw,  who  appears  to  have  had 
the  care  of  Uiem,  was  in  Prance.  No  one  can  doubt 
that  tbey  ^iiFere  returned  when  foond ;  and  if  not,  that 
they  would,  wben  produced,  have  proved  to  be  in  Mr. 
Mkin/b  favour. 

We  appvoacb  the  period,  then,  of  the  faetum  with 
these  things  established  —  long  and  intimate  friendship, 
and  much  fiivour  towards  the  alderman ;  a  careful  con- 
cealment 
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cealment  of  the  admirars  affairs  from  his  wife;  a  dis^ 
position  of  his  property,  in  part  at  least,  unfavourable 
to  her,  and  favourable  tq  the  alderman ;  all  this  con* 
tinning  during  twelve  years  previous  to  tlie  period  in 
question,  and  all  this  proved,  not  by  witnesses,  but  by 
letters  under  the  hand  of  the  admiral  himself,  or  ad- 
dressed to  and  received  by  him.  I  will  observe  on  this 
correspondence,  in  passing,  that  it  wears  a  natural  air 
enough  on  the  alderman's  part;  and  that  his  letters 
are  sufficiently  like  those  of  a  person  in  a  great  concern 
of  business,  and  who,  knowing  his  friend  had  left  him 
something  of  no  great  amount,  was  neither  very  anxious 
to  take  it,  nor  very  desirous  to  go  out  of  his  way  in 
order  affectedly  to  reject  it.  It  is  fit  we  now  step  aside 
bdbre  coming  to  the /actum^  and  mark  the  state  of  the 
admiral's  mind. 


18S4. 


HONTER 
V. 

Atkins. 


The  bill  sets  forth,  tliat  Admiral  Hunter  was,  ever  since 
an  engagement  in  which  he  had  been  nearly  hit  by  a 
cannon  ball,  subject  to  temporary  fits  of  mental  derange- 
ment; that  these  increased  in  frequency  and  violence 
during  the  last  twelve  years  of  his  life,  from  1818  to 
1830;  that  they  rendered  him,  while  they  lasted,  of  per* 
fectly  unsound  mind,  and  wholly  incapable  of  managing 
his  affairs;  that  he  was  seized  with  one  of  them  in  the 
beginning  of  c/ufy  182S,  the  deed  in  question  being 
executed  the  11th  of  that  month;  and  that  the  De- 
fendant, with  the  aid  of  Mr.  Roberts^  bis  solicitor, 
caused  him  to  execute  the  deed  while  be  was  of  such 
imbecile  mind  and  intellecta  as  to  be  neariy  childish, 
was  wholly  incapable  of  managing  his  affiiirs,  or  under- 
standing the  nature  or  purport  of  any  deed ;  and  that 
at  the  time  of  the  execution  he  was  also  labouring  under 
the  influence  of  the  fit  of  temporary  derangement 
which  seized  him  early  in  My»  It  is  not  often  that  a 
case  stated  in  a  bill  wears  an  aspect  so  widely  different 
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1884,       from  that  opened  by  counsel  at  the  bar ;  or  chat  a 

opened  by  counsel  is  so  wholly  ansapported  by  the 
evidence,  as  the  case  I  have  now  abstracted  firom  this 
bill  differs  from  that  presented  to  the  Court  at  the  bar, 
and  proved  by  the  evidence  in  the  cause.  This  wide  dis- 
crepancy, this  large  departure,  is  not  to  be  stated  as 
decisive  against  the  plaintifi^  but  is  to  be  mentioned 
as  a  circumstance  to  the  benefit  of  which  the  Defendant 
is  entitled,  and  a  circumstance  of  which  I  most  obaorve 
he  has  had  no  benefit  in  the  court  below,  any  more  than 
he  had  of  the  important  circumstances  proved  by  the 
correspondence,  and  to  which  I  have  already  adverted. 

At  what  period  the  Plaintiff  was  advised  to  shift  her 
ground  so  entirely,  can  only  be  matter  of  conjecture. 
That  she  examined  witnesses  with  the  expectation  of 
proving  some  such  case  as  her  bill  states  is  manifest 
enough.  But  when  publication  had  passed,  and  it 
was  seen  how  the  proof  had  failed  in  some  points,  — 
gone  beyond  all  probability,  and  so  in  that  way  failed 
in  other  points,  and  been  rebutted  by  adverse  testimony 
in  most  respects,  she  possibly  deemed  it  advisable  to 
abandon  the  ground  of  mental  incapacity,  or  rather 
the  somewhat  incongruous  ground  of  combined  insanity 
and  imbecility,  which  forms  the  basis  of  the  bill,  and  to 
take  the  points  upon  which  alone  she  now  relies,  and 
to  meet  which  she  did  not  think  proper  to  direct  the 
attention  of  the  Defendants. 

The  evidence,  however,  of  mental  incapacity  was 
given  to  support  the  case  of  the  bill,  and  it  partakes 
largely  of  the  inconsbtencies  of  that  case.  The  prin- 
cipal witness  to  it  is  Miss  E.  Orby  Hunler,^  who  stands 
as  nearly  as  may  be  in  the  relation  of  a  par^,  being 
the  adopted  child  of  the  aged  pair,  and,  next  to  the 
survivor,  the  person  who  may  be  supposed  most  dis<- 

appointed 
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appointed  by  a  third  of  the  personalty  being  given  away  ISSi*. 
to  the  Defendant  She  swears  to  the  admiral  being 
subject  to  delasions,  to  insanity,  and  to  fits  of  violence 
requiring  strong  control;  but  she  also  says  that  he 
was  in  a  state  of  mental  imbecility ;  all  which  is  not  very 
intelligible  in  any  way,  but  must,  I  suppose,  be  taken  to 
mean  that  he  had  fits  of  insanity,  and  during  their 
intervals  sunk  into  an  imbecile  state*  Spring  and  Fall 
are  the  seasons  at  which  she  represents  him  as  most 
subject  to  aberrations ;  and  neither  was  the  time  in  ques- 
tion. During  the  whole  of  May^  June^  and  July  1823, 
she  describes  him  as  labouring  under  a  fit  of  mental 
delusion,  and  also  in  an  imbecile  state  (for  she  always 
mixes  these  things  together),  that  rendered  him  wholly 
incapable  to  transact  any  business,  or  take  care  of 
himself;  and  she  adds,  that  his  state  of  mind  was  appa- 
rent and  visible,  and  manifested  as  strongly  as  possible 
by  his  manner,  conduct,  and  countenance.  This  is 
stated  for  the  purpose  of  proving  that  the  alderman 
must  have  been  aware  of  it ;  but,  by  shewing  that  all 
others  who  saw  him  must  also  have  perceived  it,  the 
mark  is  overshot,  and  the  evidence  of  those  others  is  let 
in  to  contradict  it  For  Miss  Htmter  swears  that  it 
was  impossible  for  any  person  of  competent  understand- 
ing and  discernment,  who  had  conversed  with  the 
admiral  mjtdy  1823,  to  have  been  ignorant  of  the  state 
he  was  in.  Now  many  witnesses  are  produced,  on  the 
part  of  the  Defendants,  who  had  intercourse  with  the 
admiral  during  that  month  of  July*  Mn  Rice  and  his 
wife,  who  happened  to  be  introduced  to  him  for  the  first 
time  on  the  10th  July  1823,  and  passed  that  evening  and 
the  next  with  him,  and  who  refer  for  the  dates  to  a  journal 
of  occurrences,  swear  that  he  was  fully  competent  in  every 
respect ;  that  he  played  at  cards,  conversed  as  rationally 
as  any  person  in  company,  and  that  though  he  was 
evidently  old  (being,  indeed,  turned  of  ninety-one),  his 
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1 834.        faculties  seemed  quite  fresh  and  vigorous.    The  serrantSt 
^77^""'^      Gore  and  Johnson,  who  attended  him  at  Mr*  M^DiMtfB 

HUNTCB  '  ... 

V.  house,  where   he  was  on  a  visit  in  the  same  month, 

ATKINS.      ^^j  ^1^^  guests  who  met  him  there  at  dinner,  some  of 

whom,  as  Gray^  dined  with  him  on  the  10th  of  Jii(y, 
and  were  in  the  habit  of  seeing  him  both  before  and  after* 
speak  distinctly  to  his  entire  capacity;  and  the  De- 
fendants' clerks,  Lane^  Blacklock,  and  HMyer^  all  swear 
with  positive  certainty  to  his  transacting  business  with 
perfect  competency,  and  to  his  coming  alone  for  the 
purpose  in  the  same  month.  I  pass  over  the  more 
general  evidence  of  capacity,  almost  equally  inconsistent 
with  the  caie  of  the  bill  and  the  testimony  of  Miss 
Hunter^  who  must,  at  the  very  least,  be  admitted  to 
have  mistaken  eitlier  the  year  or  the  month,  if  she  is 
not  in  error  upon  the  whole  subject-matter.  The  state- 
ment of  Miss  Hunter  J  that  for  the  last  five  years,  and  at 
times  during  six  years  before,  he  was  incapable  of  know- 
ing the  value  of  money,  is  not  at  all  decisive,  were  it  true ; 
but  it  is  contradicted.  With  a  case  of  general  insanity 
or  incapacity  wholly  breaking  down,  and  with  a  case  of 
such  insanity  or  incapacity,  if  confined  to  the  month  in 
question,  failing  as  signally,  we  come  to  the  transaction 
itself,  on  the  10th  and  11th  qf  Jidj/^  the  days  which 
Mr.  Rice  and  his  wife,  and  Mr.  Graj^^  passed  in  his 
society;  and  who  must  have  sworn  falsely,  without  any 
motive,  if  the  admiral's  state  of  mind  even  resembled, 
however  remotely,  that  which  the  bill  and  one  of  its  wit- 
nesses represent. 

That  the  admiral  was  led  in  town  behind  Mrs.  and 
Miss  Hunter^  and  that  they  could  not  prevail  on  him  to 
accompany  them,  is  true ;  but  I  think  it  is  equally  clear 
that,  if  they  had  believed  him  to  be  in  the  state  of  actual 
insanity  described  by  Miss  HwUer,  they  would  not,  on 
any  account,   have  left  him  to  the  care  of  a  servant, 

which 
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which  turns  out  to  have  been  his  own  care,  for  lie  went 
alone  to  Walbrook,  It  is  equally  true  that  from  thence 
he  went  with  Mr.  Jacksorij  the  alderman's  clerk,  to  Mr. 
Roberts^  his  solicitor,  and  that  this  was  the  professional 
adviser  whom  he  employed,  on  the  alderman's  recom- 
mendation, in  preparing  the  deed  which  was  to  dispose 
of  part  of  his  property,  and  the  will  which  was  to  dis- 
pose of  the  rest.  If  another  solicitor  had  been  employed ; 
possibly,  if  Mr.  Egberts  had  taken  the  precaution  of 
preserving,  instead  of  losing,  or  destroying,  the  instruc- 
tions he  took  down  in  writing  from  the  alderman's 
mouth,  this  case  would  never  have  come  into  Court 
But  the  question  is,  whether  that  untoward  circumstance 
is  sufficient  to  make  this  whole  proceeding  invalid,  to 
eflect  what  seems  plainly  to  have  been  the  fixed  purpose 
of  the  admiral.  Let  us  look  to  the  other  circumstances 
attending  it,  and  see  if  they  increase  or  remove  the  sus- 
picion which  arises  from  the  one  I  have  adverted  to. 


1834. 


Mr.  Jackson^  who  went  with  the  admiral  from  Wal^ 
brook  to  Ely  Plnce^  is  no  longer  in  the  alderman's  em- 
ploy; he  quitted  it  seven  years  ago,  three  before  the 
admiral's  death,  and  four  before  this  suit  commenced. 
He  had  been  a  clerk  in  the  house  for  eighteen  years,  and 
bad  known  the  admiral  during  all  that  time.  He  swears 
that  the  admiral,  on  the  wny  to  Robert^s^  said,  that  he 
was  going  to  give  between  the  alderman  and  others  a 
sum  of  money  or  stock,  purchased  with  the  accumula- 
tions  of  bis  lung  annuities,  and  that  the  purpose  of  his 
going  to  Ell/  Place  was  to  have  a  deed  prepared  with 
this  object.  When  they  arrived,  he  says  that  the  ad- 
miral gave  instructions  to  Roberts^  who  sketched  a  draft 
accordingly,  and  read  it  to  him,  and  that  he  approved 
of  it,  but  changed  his  mind  while  it  was  preparing,  and 
made  an  alteration,  by  leaving  some  person's  name  out 
to  whom  he  had  intended  to  give  a  small  sum  of  money. 

L  3  He 
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1 834.  He  also  swears  that  the  deed  produced  is  according  to 
the  instructions  given,  and  that  he  was  not  surprised 
at  the  admiral  giving  Alderman  Aikins  part  of  his 
money,  because  he  had  seen  letters  from  him  in  which 
such  an  intention  was  expressed.  That  the  admiral 
could  be  supposed  by  any  one  incompetent  to  manage 
his  affairs,  appears  to  this  witness  wholly  inconceivable^ 
from  the  many  opportunities  he  had  of  intercourse  with 
him  in  his  business  concerns. 

Mr.  Roberts  swears  distinctly,  not  only  to  the  ad- 
miral's competency,  but  to  his  own  firm  belief  ^  that  he 
was  not  persuaded  or  influenced  by  any  peraon  or  per- 
sons whatsoever,  but  acted  in  respect  of  the  deed  from 
his  own  voluntary  inclination  and  free  will,  and  that  it 
was  his  own  act  and  deed  f'  that  the  instructions  pro- 
ceeded entirely  from  himself;  and  that,  when  he  first 
mentioned  his  intention  in  the  alderman's  favour,  ife- 
berts  rather  endeavoured  to  dissuade  him,  stating  that 
Mr.  Atkins  was  a  rich  man,  and  did  not  want  it ;  but 
the  admiral  answered  that  he  was  under  great  obliga- 
tions to  him,  had  a  great  regard  for  him,  and  had  de- 
termined on  doing  it  When  the  deed  was  prepared 
on  the  10th  of  Juhfj  Mr.  Roberts  gave  him  a  sketch,  or 
short  abstract  of  it,  which  he  took  away  with  him,  and, 
on  that  day,  he  was  in  the  society  of  other  friends^ 
wholly  apart  from  the  alderman,  namely,  the  family  of 
Mr.  M^Dttffie  to  whom  he  has  only  left  SO/.  On  the 
1  Ith,  he  returned  to  Ely  Place,  when  Mr.  Roberts  read 
the  deed  over  to  him,  and  explained  its  nature  and 
purport  before  he  executed  it.  Mr.  Roberts  also  posi- 
tively swears  that  he  did  not  see  either  the  alderman  or 
his  son  before  the  execution  of  the  deed,  and  that  he 
had  no  conversation  whatever  with  them  directly  or 
indirectly  upon  the  subject. 

Between 
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Between  the  accounts  given  of  the  transaction  by  18S4. 
Roberts  and  Jackum^  there  are  only  such  immaterial 
variations  as  are  almost  always  found  in  the  stories  told 
by  diflferent  persons  of  the  same  transaction,  when  they 
are  telling  the  trutb»  and  in  no  concert  to  deceive  by 
making  their  recollections  exactly  agree.  This,  indeed, 
is  generally  deemed  a  test  of  honest  evidence,  and  I 
have  always  observed  that  the  most  experienced  judges 
rely  upon  it  as  such.  Thus  Jackson  does  not  mention 
the  circumstance  of  Hobertis  dissuading  the  admiral, 
which,  had  he  been  making  a  tale  for  his  old  master, 
and,  in  concert  with  Boberts^  swearing  for  his  client, 
he  might  easily  have  done,  Robais^s  answer  to  the  bill 
having  of  course  been  sworn  before  Jackson  was  ex- 
amined, and  having  given  a  similar  account  of  his 
conversation.  So  Jackson  being  described  by  Roberts 
as  having  joined  in  dissuading  the  admiral,  Jackson 
gives  no  such  particulars.  Nevertheless  he  confirms 
Robertas  statement  of  those  attempts  to  dissuade ;  for 
Roberts  says  that,  in  answer  to  bb  remark  that  the 
alderman  was  a  rich  man,  and  did  not  want  it,  the 
admiral  said  he  was  under  great  obligation  to  him,  and 
Jackson^  to  shew  why  he  was  not  surprised  at  the  gift, 
uses  nearly  the  same  expressions. 

When  we  consider  the  slender  interest  which  either 
of  these  witnesses  can  be  supposed  to  take  in  this  matter ; 
that  the  one  was  only  acting  for  a  client,  and  the  other 
only  giving  testimony  for  an  employer  whom  for  five 
years  he  had  ceased  to  serve,  it  must  be  admitted  that 
were  we  to  believe  them  perjured  upon  mere  suspicion, 
unocmtradicted  as  they  are  by  any  one,  and  generally 
confirmed  in  such  respects  as  they  could  by  the  oath  of 
the  Defendants,  we  should  be  shaking  the  confidence  re- 
posed in  the  greater  part  of  the  testimony  by  which  the 
memory  of  men's   transactions  is  preserved*      But  if 
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183'l,  Roberts  and  Jackson  are  believed,  it  must  be  admitted 
that  die  admiral,  in  the  entire  pogaesiion  of  his  racultien 
and  with  a  full  capacity  to  manage  liis  nffiiirs  and  dis- 
pose of  bis  pn»perty,  bad  formed  the  deliberate  intention 
of  executing  this  deed  in  &vonr  of  a  Iriend  towards 
whom  be  entertained  extraordinary  esteem  and  grati- 
tude ;  that  be  well  understood  what  he  was  doing ; 
that  the  deed  was  prepared  from  his  own  express  in- 
struction's, and  read  over  to  bim  on  one  day ;  that  be 
was  furnished  with  an  abstract  or  summary,  which  be 
carried  liome  with  bim ;  that  he  returned  on  the  mor- 
row*, when  it  was  read  over  and  explained  to  him,  and 
that  be  then  executed  it  in  the  presence  of  two  other  wit- 
nesses, clerks  of  Mr.  Roberts.  Can  any  influence  which 
the  alderman  may  be  supposed  to  have  possessed  over 
bim  invalidate  such  a  deed,  without  a  tittle  of  proof  be- 
yond what  is  derived  from  the  fact  itself  of  its  efiect  being 
to  give  him  a  preference  over  near  connexions,  and  from 
the  relation  of  navy  agent  and  the  habits  of  friendship 
that  subsisted  between  tlieiki,  those  habits  furnishing  at 
the  same  time  an  explanation  of  the  favour  and  afiection 
shewn,  without  having  recourse  to  any  supposition  of 
undue  practices  ?  But  if,  on  such  grounds,  a  deed  so 
prepared  and  so  executed  is  to  be  set  aside,  iew  as- 
suredly of  tbe  acts  of  men,  dealing  with  their  own  afikirs, 
are  safe^  and  the  law  which  enables  all  who  are  of  sound 
mind  to  dispose  of  their  property,  no  longer  exists  but 
in  name. 

That  tbe  admiral  was  not  perfectly  acquainted  at  tbe 
time  with  tbe  nature  of  tbe  transaction  in  question  is 
incredible, .  unless  Roberts  and  Jackson  liave  forsworn 
themselves;  and  any  evidence  tendered  to  prove  him 
at  a  subsequent  period  ignorant  of  what  he  had  done 
would  be  e:i^tremely  inconclusive,  even  after  a  short 
time  had  elapsed,  because  his  memory  at  so  advanced 
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an  age  might  have  failed  during  the  interval.     But  the 
proof,  as  far  as  it  goes,  is  upon  the  balance  the  other 
way.     Five  days  after  the  execution  of  the  deed  and 
making  of  the  will,  he  writes  to  the  alderman  a  letter  of 
much  kindness,  in  whieh,  after  saying  that  he  had  called 
to  take  leave  of  him,  perhaps  for  ever,  he  observes,  that 
in  his  will,  left,  he  says,  with  the  alderman,  there  was  a 
mistake  in  giving  M^Diiffie  SOL  ihstead  of  100/.  which 
he  ought  to  have  done,  from  the  kindness  and  gratitude 
he  bore  towards  bis  father.     The  deed  certainly  con- 
tained a  gift  of  30/.  to  that  gentleman.     In  September 
following,  he  writes  to  the  alderman  another  letter  full  of 
affectionate  kindness,  and  observes  that  he  was  not  quite 
satisfied  with  his  will,  having  had  <*gout  both  in  his  head 
and  his  heels  at  the  time,  and  not  well  recollecting  how 
it  was  finished."     The  alderman  supposing  he  meant  his 
will,  though  it  is  contended  he  used  that  word  to  describe 
the  deed,  says  in  reply  that  it  is  at  Roberfs^  and  he 
hopes  he  will  make  whatever  alterations  he  likes  in  it 
without  regard  to  any  one^  reminding  him  that  he  had 
always  desired  him  to  consult  hb  own  inclinations  alone; 
in  short,  using  the  same  language  he  had  employed  on 
the  same  subject  in  1817.     The  letter  mentioning  the 
will  is  dated  the  12lh  of  September  1823  at  Yarmouth^ 
and  on  the  15th  and  16th  it  is  proved  by  Roberts  that 
the  admiral  was  in  fValbrookf  and  ^ent  for  him  in  order 
to  read  over  the  deed  and  will ;  so  that  if  (as  the  letter 
imports)  he  had  at  all  forgotten  their  contents,  he  pos- 
sibly came  to  town  to  have  any  doubts  removed.   Roberts 
read  both  instruments  over  to  him,  when  he  expressed 
himself  quite  satbfied,  and  said  he  desired  no  alteration 
to  be  made  in  them.     Roberts  adds  that  he  was  then  in 
as  sound  a  state  of  mind  as  he  had  been  on  the  10th  and 
1 1th  of  Julj/.     If  ever  so  many  proofs  had  been  brought 
that  afterwards,  when  his  faculties  were  impaired,  be  had 

for- 
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L8S4.       forgotten  the  cooteDts  of  tbote  instramentSy  it  would 
plainly  be  immaterial  to  the  point  in  controTersjr* 

In  a  case  of  this  descriptioD,  mnch  depends  upon  the 
character  and  prevailing  humour  of  the  person  who  is 
alleged  to  have  been  the  dupe  of  designing  men,  or  to 
have  been  worked  upon  by  improper  influence.  But  I 
am  bound  to  say  that  here  the  evidence  tends  to  shew 
the  improbability  of  any  such  practices  succeeding^  had 
they*  been  resorted  to.  The  admiral  appears  to  have 
been  a  very  different  sort  of  person  from  what  design- 
ing men  would  select  for  their  prey.  It  is  proved  by 
the  principal  witness  for  the  bill,  that  he  was  of  an 
obstinate  disposition,  more  so,  indeed,  than  almost 
any  one  we  hear  of  in  real  life.  Far  from  easily  taktne 
a  suggestion,  or  adopting  advice  given,  it  was  enough 
to  make  him  do  a  thing  that  he  was  desired  to 
abstain  from  it;  and  it  is  said  that  the  family  used 
to  endeavour  to  lead  him  upon  this  principle  by  a 
kind  of  rule  of  contraries.  This  account  is  probably 
exaggerated,  and  if  it  be  deemed  calculated  to  meet  the 
evidence  that  Roberts  tried  to  dissuade  him  from  making 
the  deed  (of  which  evidence  the  PlainUff  had  notice  in 
Boberi^s  answer),  it  must  be  admitted  to  be  far  toe 
great  a  refinement,  and  one  which  at  all  events  cannot 
be  imputed  to  Roberts  without  positive  proof  that  he 
knew  of  the  strange  peculiarity  deposed  to  by  Miss 
HunteTf  and  one  on  which  even  then  he  must  have  been 
a  very  weak  man  and  an  unskilful  plotter  to  have  acted; 
for  how  could  he  tell  that  the  admiral  would  not  take 
him  at  his  word,  and,  acting  for  once  like  other  men, 
listen  to  the  exhortation,  and  thus  defeat  the  object 
of  the  supposed  conspiracy  ?  It  is  assuredly  not  upon 
any  such  nice  speculations,  and  such  far-fetehed  refine- 
ments, that  men  act  who  are  engird  in  plots  of  this 

vulgar 


CASES  IN  CHANCERY.  155 

vulgar  kind.  Then  can  any  one  doubt  that,  with  all  1834. 
its  exaggeration,  this  Account  presents  us  with  the 
picture  of  a  man  singularly  unlikely  to  become  the 
dupe  of  entreaty  or  the  victim  of  persuasion,  and  de- 
fended, as  it  were,  more  than  most  men,  by  the  peculiar 
oonstitutioo  of  his  mind,  from  the  influence  of  such 
artifices  ? 

The  question  has  been  asked.  Did  not  the  alderman 
disclose  to  Mrs.  and  Miss  Hunter  the  nature  of  the 
arrangement  which  had  been  made?  and  if  be  did  not, 
an  inference  is  drawn  against  him«  So,  too^  it  is  said  he 
ought  to  have  apprised  Mr.  M^Di^e  of  it.  I  greatly 
doubt  if  such  disclosures  would  have  been  consistent 
with  propriety  and  good  &ith.  From  his  own  &mily 
he  had  carefully  kept  the  state  of  his  pecuniary  affiurs 
concealed,  and  be  had  once  and  again  informed  the 
alderman  of  the  stratagems  to  which  he  resorted  for 
this  purpose.  It  is  by  no  means  clear  that  the  alderman 
would  have  been  justified  in  making  them  acquainted 
with  his  fri^id's  whole  concerns,  including  his  testa- 
mentary dispositions.  Had  he  in  like  manner  committed 
the  information  to  Mr.  M^Dt^ffie,  the  admiral  might 
have  had  reason  to  complain.  No  person  is  willing  that 
any  one  should  be  made  acquainted  with  the  contents  of 
his  will,  save  those  whom  he  chooses  himself  to  let  into 
the  secret 

I  find  that  the  Master  of  the  Rolls  4X>n8iders  it  to  be 
established  in  evidence,  that  between  the  preparation  and 
execution  of  the  deed  Mr.  Boberis  had  a  communication 
with  the  alderman.  For  this  or  any  thing  like  this  you 
will  look  in  vain  through  all  the  evidence  tendered  here 
befi>re  me.  But  in  that  which  was  read  below,  the 
deposition  of  the  Plaintiff's  solicitor,  there  is  a  good 
deal  of  important  matter,  which  is  clearly  not  evidence 

at 
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« 

1834.        at  all  against  Messrs.  Atkins.     I  have  read  it,  and  there 
, ,   '  '         is  nothing  that  I  can  find  which  at  all  proves  the  com- 
V.  munication  referred  to  by  his  Honor.     There  are  several 

Atkins.  things  Stated  as  having  been  said  by  Roberts  which  are 
not  evidence  nor  any  thing  like  evidence  against  the 
Atkinses^  but  which  also  in  my  opinion  ought  not  to  have 
been  given  in  evidence  against  Roberts  himself.  Offers 
leading  to  a  compromise  are  always,  when  attempted 
to  be  proved,  rejected  by  Judges.  Communications 
obtained  from  a  party  by  an  attorney,  especially  com- 
munications from  one,  who  is  himself  acting  as  the  ad- 
verse party's  solicitor,  are  regarded  by  all  Judges,  when 
proved  by  a  professional  man  or  his  clerk,  with  an  evil 
eye.  That  any  one  should  have  made  the  kind  of  state- 
ments imputed  to  Roberts  is  eminently  unlikely,  and  they 
most  probably  were  accompanied  by  expressions  which 
have  escaped  the  witness's  recollection,  and  which,  if 
given,  would  have  imparted  a  very  diflferent  aspect  to 
the  whole.  But  no  means  were  afforded  of  refreshing 
Mr.  Roberts^s  recollection  on  these  things.  The  Plain- 
tiff's solicitor,  who  gives  in  his  examination  the  account 
of  what  Mr.  Roberts  told  him,  does  not  instruct  his 
draftsman  to  interrogate  that  gentleman  in  the  bill  to 
these  conversations.*  And  Mr.  Robertas  draftsman 
could  not  even  frame  cross  interrogatories  to  examine 
Mr.  Roberts  as  to  tlie  parts  of  the  conversation  which 
he  may  have  omitted,  because  what  the  Plaintiff's 
solicitor  was  to  depose  could  not  be  foreseen.  Nothing, 
therefore,  less  to  be  depended  upon  can  well  be  con- 
ceived than  such  an  account  so  given.     It  isj  I  repeat, 

not 

*  After    the  judgment    had  the  interrogating  part  of  the  bill 

been  delivered,  the  junior  coun*  with  the  omissions  in  question. 

uHp  who  prqmred  the  bill,  stated  This  removes  from  the  solicitor 

that  his  instructions  contained  a  the  charge  of  having  held  back 

statement  of  the  whole  of  the  the  evidence  till  he  was  exa- 

evidence  of  the  Plaintiff's  soli-  mined.  ^ — Note  in  th^  Lord  Chan- 

cilor,  and  that  he  had  framed  ccUor'i  judgment. 
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not  admissible  in  evidence  at  all  against  Messrs.  Aikinsi 
but  if  it  were,  as  against  eiiher  of  them  or  Mr.  RtAeris^ 
werfe  his  case  now  l^efore  the  Court,  it  could  be  of  no 
avail  whatever,  and  would  not  entitle  the  Court  to 
ground  any  thing  like  an  inference  upon  it  Yet  in  no 
other  part  of  the  evidence  can  I  find  any  semblance  of 
a  warrant  for  his  Honor's  very  material  assumption  that 

« 

a  communication  between  Roberts  and  the  alderman  is 
proved  to  have  taken  place  between  the  time  of  prepar- 
ing and  executing  the  deed. 


18S4. 


Upon  the  whole  I  am  of  opinion,  that  the  decree 
must  be  reversed.  It  is  enough  to  say,  that  the  circum- 
stances of  the  case  do  not  warrant  the  Court  in  ascribing 
the  deed  in  question  to  undue  influence^  or  influence 
improperly  exerted  over  a  person  either  of  insufficient 
understanding,  or  under  the  control  or  management  of 
another  —  the  dupe  oP  his  artifices,  or  the  victim  of  his 
contrivances,  or  subjected  to  his  sway.  The  bill,  there- 
fore, must  be  dismissed.  But  although  there  have  been 
imputations  of  a  grave  nature  upon  the  principal  De- 
fendant's character,  I  will  not  give  the  costs,  and  for  this 
reason — the  ill-advised  conduct  of  the  alderman  after  the 
admiral's  decease,  in  repeatedly  refusing  the  particulars 
sought,  unavoidably  excited  suspicions,  and  may  pro- 
bably have  occasioned  the  suit  Something  of  th'is  may 
be  ascribed  to  the  manner  in  which,  from  what  passed 
between  Mr.  Roberts  and  the  Plaintiff's  solicitor,  it  may 
be  supposed  the  demand  was  made.  No  improper  motive, 
we  are  now  entitled  to  say,  gave  rise  to  the  reluctance. 
But  unfortunately,  until  the  matter  was  sifted,  the 
suspicions  remained;  and  to  this  must  be  added  the 
circumstance  of  Roberts  being  the  alderman's  solicitor; 
therefore  I  consider  it  a  case  for  dismissing  the  bill 
without  costs. 

In 
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ISSi*.  In  stating  (bis,  I  have  specified  the  whole  extent  of 

blame  or  the  indiscretion  imputable  to  the  Defendants. 
Their  character  appears  to  me,  after  a  careful  examin- 
ation of  the  evidence,  to  remain  untarnished.     It  is  not 
enough  to  fix  imputations  upon   the  honesty  or  the 
honour  of  any   man,   that   he   might    have    made    a 
sacrifice  of  his  interest  from  a  high  sense  of  delicacy, 
or  abandoned  his  rights  out  of  kindness  towards  others 
less  affluent  than  himself.    Those  may,  perhaps,  have 
themselves  to  blame  for  his  struggling  against  their 
obtaining  the  sum  in  contest,  who  first  directed  towards 
bis  solicitor  the  language  of  invective  and  menace,  and 
afterwards  made  the  subject  of  the  dispute  not  so  much 
the  pittance  at  stake  as  the  reputation  of  the  party. 
And  as  far  as  any  censure  to  be  cast,  or  rather  any 
praise  to  be  withh<dden,  because  be  did  not  in  the 
earliest  stage  prevent  the  gift,  or  at  once  abandon  it  to 
the  family,   such  considerations    bdong   not    to    the 
province  of  courts  of  justice^  —  they  fiill  within  that  of 
themoraiisL    Yet  even  there,  I  know  not  if  any  benefit 
accrues  to  the  interests  of  sound  morals  by  confounding 
together  those  things  which  are  justly  objects  of  blame, 
and  those  things  which  are  only  disentitled  to  applause. 
By  pitching  our  standard  of  praise  extravagandy  high, 
and  treating  as  delinquents  all  who  have  failed  to  earn 
the  encomiums  of  ronuintic  excellence,  we  may  truly  be 
said  to  remove  moral  landmarks,  and  to  discourage  men 
from  attaining  that  measure  of  virtue  which  is  within  the 
reach  of  all,  by  maintaining  no  boundary  in  our  estima- 
tion, making  no  difference  in  our  judgments  between  the 
actual  wrong-doer  and  him  who  only  fails  to  reach  those 
loftier  summits  which  so  few  can  gain. 

Decree  reversed. 


^  . /?*«M.i4^ -  r.  AiAt.t^i*-ii .  J?,^A.  2^^/ 
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PIPER  o.  PIPER.  ><W8. 

Rolls. 
Jtt/y  S7. 

JOHN  RAYNEB,  by  hU  will,  dated  the  26th  of        L.C. 

January  1814,  bequeathed  the  residue  of  his  pro-  jy^i^l^ij.  ^g. 
perty  after  the  death  of  his  wife  (which  took  pkce  in  his  y^y^^^  ^^ 
lifetime)  to  his  three  grandchildren,  Stephen^  Sarahy  and  Court  directed 
Elizabeik  Piper^  and  their  heirs,  and  in  case  of  the  death  pointmeot  as 
of  any  of  them  without  heirs,  to  the  survivor  of  them  in  Jo  the  respect- 
equal  shares,  subject,  as  to  such  one-third  shares,  to  be  of  a  father 
applied  to  the  use  of  them  the  said  Stephen,  Sarah,  and  ^^^  ^**' 
Elizabeth^  in  such  a  way,  by  settlement,  purchase,  or  made  within 
annuity,  or  by  payment  in  part  or  in  full,  as  his  executors  *nd"a  deed"^ 
should  appoint;  and  the  testator  appointed  his  son-in-  was  executed 
law,  Stephen  Piper  the  elder,  and  Edward  Filde,  his  time,  contain- 

executors:   and  by  a  paper  annexed  to  his  will,  and  ingapower 

of  revocation  j 
dated  the  18th  of  November  1820,  the  testator  transferred  it  was  held, 

all  debts,  due  to  him  from  Stephen  Piper  the  elder,  to  ^^"nJf^hc^"" 

the  use  of  his  three  grandchildren,  to  be  applied  as  the  Court  was 

said  Stephen  Piper  might  think  most  conducive  to  their  tbiiuhedeed 

benefit  by  settlement  or  otherwise,  as  he  had  directed  was  cons^ 

by  his  wUI.  '^"*'y  '"^*'- 

Stephen  Piper  the  elder  was  indebted  to  the  testator 
9l  the  time  of  his  death  in  the  sum  of  5600/*  3  per  cent 
Bank  annuities. 

Stephen  Piper  the  younger  filed  his  bill  against  his  ' 
£ither  and  the  other  executor,  and  his  sisters,  for  an 
account,  and  obtained  an  order  for  the  payment  into 
oonrt  of  his  one-third  share  of  the  testator's  assets. 

By  an  order  made  on  the  18th  of  Jubf  1831  at  the 
hearing  of  the  cause  on  further  directions,  it  was,  among 

other 
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1 832.        other  things,  declared  that  the  Plainttfl^  Stephen  Piper  the 
*    '  '   '        younger,  and  the  Defendants,  Sarak  Piper  and  Elizabeih 
V.  Piper  J  the  three  grandchildren  of  the  testator,  took  each 

"'*        an  absolute  interest  in  one-third  of  the  clebt  due  to  the 
testator  from  the  Defendant,  Stephen  Piper  the  elder,  and 
in  the  residuary  personal  estate  of  the  testator  at  the  time 
of  his  death ;  subject,  as  to  the  debt  doe  to  the  Defendant 
Stephen  Piper  the  elder,  to  the  power  of  the  said  Stephen 
Piper  the  elder  to  settle  the  whde  or  any  part  of  each 
grandchild's  share  fer  their  respective  benefit  for  life, 
with  reraaiRder  to  their  children ;  and  as  to  the  general 
residuary  estate,  subject  to  the  like  power  of  the  two 
executors  of  the  testator  as  to  the  share  of  each  grand* 
child:  and  it  was  further  declared,  that  the  share  of 
each  grandchild  was  to  be  considered  as  an  absolute 
vested  interest  in  them  respectively,  unless,  on  or  before 
the  10th  day  of  November  then  next,  Stephen  Piper  the 
elder,  as  to  the  debt  due  from  him,  and  the  execotors>  as 
to  the  residuary  estate,  should  deliver  to  the  Master, 
to  whom  this  cause  stood  referred,  a  written  execution 
of  the  power  thereinbefore  declared  to  be  vestti   in 
them. 

No  settlement  was  executed  by  the  executors;  but 
the  Defendant,  Stephen  Piper  the  elder,  executed  a 
deed,  dated  the  5th  of  November  18S1,  whereby  he 
appointed  one-third  of  the  debt  due  from  him  to  the  tes- 
tator's estate,  to  Stephen  Piper  the  younger  for  life :  with 
remainder  to  his  children,  and  reserved  to  himself  a 
power  of  revocation. 

A  petiuon  was  presented  by  the  Plaintiff,  Stephen 
Piper  the  younger,  praying  that  the  deed  of  iq»point- 
ment  might  be  declared  void,  and  that  the  sums  paid 
into  court  in  respect  of  his  one  third  share  of  the  debt 

and 
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and  the  residuary  estate  might  be  transferred  into  his        1832. 

name.  '  ^  ^  ^  ^ 

Pipe* 

V. 

Mr.  BidersMh  and  Mr.  Sideboitomy  for  the  petitioner.        PiPEt. 
Mr.  Pemberton  and  Mr.  Temple^  contra, 

9 

The  Master  of  the  Rolls. 

The  respective  interests  of  the  petitioner  and  his 
children  depending  upon  the  appointment  of  Siifheti 
Piper  the  eld«r,  and  being  uncertain  till  anck  appoint- 
ment was  niade»  the  Courts  at  the  bearing,  considered  it 
proper  .U^it  such  respective  intereats  should  be  tiMsfer- 
tained  within  a  reasonable  time,  and  therefore*  directed 
the  de«d  of  appointment  to  be  executed  on  or  before  a 
day  named  in  the  ordiBr.  A  deed  of  appointment  has 
been  executed  within  the  time;  but  the  power  of  re- 
vocation reserved  by  Stephen  Piper  the  elder  in  that 
deed  wholly  disappoints  the  intention  of  the  Court;  and 
the  deed  is  therefore  void,  there  being  no  appointment 
within  the  sense  of  the  order.  The  petitioner  is  en- 
titled according  to  the  prayer  of  this  petition. 


March  14. 


The  Defendant,  Stephen  Piper  the  elder,  presented  a         i^^^- 
petition  of  rehearing. 

Sir  W.  Home  and  Mr.  Terrqdey  for  the  Appellant. 

The  order  made  by  the  Court,  that  the  donee  of  a 
power,  the  execution  of  which  was  not  limited  by  the 
testator  to  any  particular  period,  should  execute  it  by  a 
given  day,  was  a  very  unusual  one.  There  was  nothfhg 
in  the  will  creating  the  power  to  compel  the  donee 
to  execute  it  at  a  particular  time,  or  to  restrain  him 
from  introducing  a  power  of  revocation  into  the  deed  of 
appointment,  whenever  he  might  choose  to  execute  it. 

Vol.  III.  M  But 
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But  supposing  the  order  of  the  Court  to  be  regular,  and 
the  power  of  revocation  to  be  inconsistent  with  that 
order,  the  deed  of  appointment  was  only  void  pro  tanto. 
It  is  not  pretended  that  the  objects  in  whose  fiivoar  the 
power  is  eicecuted  are  not  within  the  scope  of  the 
power;  the  limitation  to  the  son  for  life,  with  remainder 
to  his  children,  is  perfectly  good  and  consbtent  with  the 
intention  of  the  testator,  and  the  eflect  of  declaring  the 
deed  wholly  void  will  be  to  defeat  the  interests  so  given 
to  the  children.  A  power  of  revocation  is  incident  to  a 
power  of  appointment  by  deed,  whether  such  power  of 
revocation  is  expressly  given  or  not  by  the  instrument 
creating  the  power;  and  such  power  of  revocation  may 
be  exercised  as  often  as  the  donee  of  the  power  chooses, 
provided  he  takes  care  to  reserve  it  to  himself  in  every 
deed  revoking  the  prior  uses:  Adams  v.  Adams {a\ 
Hele  V.  Bond,  [b)  Whether  a  power  of  revocation  can 
be  annexed  to  a  power  simply  collateral  has  been 
questioned,  upon  the  authority  of  Wall  v.  Thm^bome  [c) : 
but  the  author  of  the  Treatise  on  Pcncers  b  of  opinion, 
that  that  point  cannot  be  considered  as  settled,  {d)  If 
the  appointment  in  the  present  case  is  void  at  all,  it  b 
void  only  for  the  excess ;  for  the  appointment  in  favour  of 
the  children  b  clearly  a  good  execution  of  the  power : 
Brawn  v.  Nisbett  {e\  Ingram  v.  Ingram  (g).  Lord 
Hardwicke's  decision  in  Ingram  v.  Ingram  is  a  strong 
authority  in  favour  of  the  validity  of  the  present  appoint- 
ment, so  far  as  regards  the  limitation  to  the  children. 
In  that  case  a  husband  had  a  power  under  a  settlement 
of  appointing  among  the  issue  of  the  marriage;  and  by 
his  will,  after  reciting  the  power,  he  delegated  the  power 
to  his  wife,  and,  for  want  of  such  appointment,  gave  the 

property 


(a)  Cowp.65l. 

(b)  Pr.  Ch.  474.  1  Eq,  Co.  A6. 
54S.)  and  Siigd.  Pow.  App»  4. 


(d)  Sugd.Pow,525, 

(e)  1  Cor,  13. 
{g)  sAtk.BS, 
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property  in  equal  ahares  to  his  two  children.  Lord  1854. 
Hardmicke  hdd»  that  the  power  was  not,  in  its  natare^  -L'  ' 
transmissible  or  capable  of  being  delegated  ta  a  third  v. 

person ;  but  that  the  gift  to  the  children,  in  defimlt  of  ^"''' 
execution  of  the  power  so  delc^gatedi  was  a  good  appoint- 
ment In  Hamilion  v.  B€^{a%  Lord  Bedadale  ex«- 
pressed  his  acquiescence  in  the  role^  that  **  where  an  act 
is  dona  in  execution  of  a  power,  though  the  party  goes 
beyond  the  power,  yet  if  you  can  sever  what  is  beyond 
the  power  from  what  agrees  with  it,  you  may  reject  that 
part  of  the  instrument,  and  lei  the  appointment  stand 
for  the  rest." 

The  SoUcUor-Geueral  (Sir  C  P^T^^),  and  Mr.  Side- 
boUam^  contra^ 

The  effect  of  the  order  of  July  1831  was  to  give  to  the 
Plaintiff  an  absolute  interest  in  his  share  of  the  debt  due 
from  the  father  to  the  testator's  estate,  unless  the  father 
should  execute  a  deed  of  appointment  by  a  given  day. 
That  order  has  not  been  appealed  from,  and,  of  course, 
all  parties  are  bound  by  it.  The  deed  actually  exe- 
cuted by  the  father  was  manifestly  an  evasion  of  the 
order  of  the  Court.  The  principle  upon  which  the 
Court  went  in  making  that  order  was,  that,- though  it 
would  not  unconditionally  deprive  the  father  of  the 
power  given  to  him  by  the  testator,  yet  that  power  must 
be  exercised  within  a  reasonable  time ;  and  as  the  father 
had  already,  by  a  course  of  ten  years'  litigation,  pre- 
vented his  son  from  having  his  rights  ascertained,  the 
appointment  must  either  be  made  by  a  given  day,  or  the 
son  would  be  absolutely  entitled.  The  father  has  evaded 
the  order  of  the  Court  by  executing,  within  the  given 
time,  an  appointment  which  left  the  rights  of  the  son  as 
unsettled  as  ever.  It  is  clear,  therefore,  that  the  ap^ 
pointment  is  bad;  but  it  is  said  that,  though  bad,  it 

may 

{a)  t  Scho,  4r  Lef.  532, 
M  2 


i64  CASES  IN  CHANCERY. 

1884.  tnay  be  reformed  by  the  Court;  or  that,  though  bad 
in  part,  it  may  stand  for  that  portion  of  it  which  would 
have  operated  as  a  valid  appointment.  But  the  time 
for  raising  this  question  is  gone  by.  Time  was  of  the 
essence  of  the  order ;  the  father  was  to  do  an  act  by  a 
certain  day,  or  the  son's  tide  was  to  be  complete.  That 
act  has  not  been  done,  and  it  is  now  too  late  to  call  upon 
the  Court  to  reform  a  deed  which  was  clearly  executed 
in  fraud  of  the  order.  In  Itigram  v.  Ingram^  the  Court 
proceeded  upon  the  rule  that  dd^atus  nan  potest  dde^ 
gore,  and,  rejecting  that  part  of  the  clause  in  the  will 
which  delegated  the  power,  upheld  that  part  which  was 
clearly  a  good  execution  of  the  power.  That  case,  there- 
fore, has  no  application  to  the  present  In  the  passage 
partially  cited,  on  the  other  side,  from  Lord  Redesdale, 
that  learned  Judge  goes  on  to  say,  **  But  you  most  see 
clearly  and  distinctly  what  the  person  had  in  view,  and 
that  he  applied  his  mind  in  such  a  way,  that  if  he  had 
rightly  understood  the  extent  of  his  power  he  would  so 
have  executed  it.*'  It  is  only,  therefore,  when  the 
power  is  exceede<l  by  mistake,  and  without  any  frau- 
dulent design,  that  the  Court  will  give  its  assistance  by 
rejecting  that  part  of  an  appointment  which  is  ex- 
cessive, and  letting  that  which  is  consistent  with  the 
power  stand.  Tried  by  that  test,  the  Appellant  has  no 
claim  upon  the  Court  for  its  assistance,  inasmuch  as  the 
introduction  of  the  power  of  revocation,  which,  it  is 
said,  may  be  rgected  for  excess,  was  a  fraudulent  eva- 
sion of  the  order  of  the  Court. 

"    Sir  W,  Homef  in  reply. 


Marvh  18.  7%^  LORO  CHANCELLOR. 

It  is  unnecessary  to   inquire  here,  whether  or  not 
Stephen  Piper  the  elder  was  entitled  under  the  will  to 

insert 
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insert  a  clause  of  revocattoo  ia  whatever  settlement  he  1834. 
might  make.  There  can  be  no  doubt  that,  generally  "^  _  ^  ' 
speaking,   the  donee  of  a  power  may  insert  such  a  «. 

clause;  and  it  may  be  said,  indeed,  that  he  is  always  ^^^^' 
entitled  to  do  so,  and  that  a  settlement  so  framed  will 
be  a  good  execution  of  the  power,  unless  in  cases  where 
the  circumstances  shew  that  he  has  not  his  whole  life 
given  him  as  the  period  within  which  the  power  may  be 
exercised. 

Tliat  there  may,  however,  be  cases  where  no  such 
authority  can  be  implied,  or  rather  where,  contrary  to 
the  general  rule,  it  is  excluded,  cannot  admit  of  a 
doubt.  It  may  appear,  with  more  or  less  clearness^ 
that  an  immediate  execution,  once  for  all,  was  iu"* 
tended ;  that,  for  example,  the  maker  of  the  instrument 
creating  the  power  intended  to  make  those  among  whom 
the  donee  should  appoint  independent  of  him,  or  that, 
from  the  nature  of  the  power,  it  must  be  intended  to 
be  executed  at  once  and  for  ever.  This  may  appear  with 
more  or  less  of  clearness,  and  possibly  a  question  might 
be  raised,  whether,  in  the  present  case,  a  power  of  revo- 
cation was  meant  to  be  excluded,  though  my  opinion 
strongly  inclines  with  the  Court  below  to  hold  that  it 
was.  The  grandchildren  are  to  take  their  interests, 
such  as  the  father  may  appoint,  immediately  and  during 
his  life :  and,  therefore,  it  is  not  easy  to  see  how  he 
should  have  the  power  of  altering  from  time  to  time  the 
proportion  of  their  shares,  and  the  amount  of  their 
estates  in  each ;  not  to  mention  that  here  the  donee  of 
the  power  stood  in  the  very  peculiar  relation  of  debtor 
to  the  estate,  and  that  one  of  the  subjects  over  which 
the  power  is  given  is  the  debt  due  from  tlie  donee. 

But  however  this  point  might  have  been  determined, 
is  it  clearly  too  late  now  to  institute  any  such  inquiry. 

M  3  The 
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18S4.  The  posture  in  which  the  proccedingt  stand  precIiMles 
it.  An  order  was  made  on  the  16tb  of  My  1851, 
declaring,  that  the  graDdcbUdren  took  absolute  vested 
interests  in  equal  thirds  of  the  fiithei^s  debt,  and  of  the 
residue,  subject  to  the  lather^s  appointnient  amon;; 
them,  as  to  the  debt,  and  aafcgect  to  the  appointment  of 
the  executors  (the  father  being  one)  as  to  the  residue ; 
and  the  order  proceeded  to  declare,  that  the  interests 
of  the  grandchildren  should  be  absolute  in  both  the  debt 
and  residue  iu  equal  shares,  unless,  on  or  before  a  cer- 
tain day  (the  10th  of  November  then  next),  the  father 
and  the  executors  respectively  delivered  to  the  Master  a 
written  execution  of  the  power.  There  can  be  no  doubt, 
therefore,  that  the  Court  construed  the  power  to  be  one 
which  was  to  be  executed  without  a  clause  of  revocation. 
The  oi^er,  fixing  a  day  certain  for  the  execution,  is  not 
intelligible  on  any  other  supposition.  To  direct  a  party 
to  execute  a  power  at  a  given  time,  and  yet  allow  him  to 
insert  a  clause  which  would  enable  him  to  revoke  and 
alter  it  as  he  pleased  and  when  be  pleased,  would  be 
nearly  a  contradiction  in  terms.  The  clause  inserted  is 
neither  more  nor  less  than  an  evasion  of  the  order  of  the 
G>urt|  which  it  renders  perfectly  nugatory. 

Suppose  the  instrument  creating  the  power  had  fixed 
the  day  when  it  must  be  executed,  it  seems  impossible 
to  doubt  that  revocation  would  have  been  excluded, 
because  there  could  be  nothing  more  contrary  to  the 
constitution  of  the  power  than  such  an  execution  of  it. 
In  like  manner  I  should  have  no  doubt  that,  if  a  power 
is  directed  to  be  executed  on  or  before  a  given  day, 
a  clause  of  revocation  may  be  inserted,  but  then  it  can 
only  enable  the  new  appointment  under  it  to  be  made 
on  or  before  the  given  day,  that  is,  the  whole  execution 
must  be  within  the  limits  prescribed;    for  Adams  v. 

Adam$9 
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Aiams{a)9  and  the  other  cases,  all  assume  that  the  18S4« 
new  appointment,  however  often  it  may  be  repedted,  is  p'" 
always  an  exercise  of  the  original  power,  I  may,  how-  _  v. 
ever,  add  that,  though  1  hold  these  positions  to  be  clear, 
I  am  not  aware  that  there  has  ever  been  a  decision  upon 
the  case  I  am  supposing.  The  matter  has  been  ap- 
proached in  some  of  the  cases,  as  Beresby  v.  Nemland  (&) ; 
perhaps,  too,  in  a  case  of  considerable  obscurity,  Harris 
v«  Graham  {c)  i  and  it  is  not  easy  to  see  how  some  dis- 
cussion of  it  was  avoided  in  Cole  v«  Wade{d)  at  the  Rolls, 
and  still  more  in  the  same  case  when  it  came  before 
Lord  Eldan,  under  the  name  of  WaUer  v.  Maunde.  (e) 
But  the  present  is  a  stronger  case,  and  free  from 
all  doubt;  for  here  there  is  the  express  and  positive 
order  of  the  Court,  by  a  judgment  standing  unappealed ; 
and,  therefore,  it  seems  impossible  for  his  Honor  to 
have  held  otherwise  than  he  did,  namely,  that,  the  con- 
dition not  having  been  pei  formed  by  the  father,  the 
interests  vested  absolutely  in  the  grandchildren ;  that, 
the  Court  having  directed  the  absolute  interests  to  vest 
unless  on  or  before  the  1 0th  of  November  a  settlement  was 
executed- according  to  the  power,  and  that  settlement 
not  having  been  executed  at  all  on  or  before  the  lOlh 
of  Novembery  the  absolute  interests  vested.  1  say  not 
executed  at  aU^  for  the  executors  made  no  settlement 
whatever ;  and  Stephen  Piper  the  elder  did  not,  within 
the  time  required,  make  a  settlement;  that  which  he  did 
make  being  only  one,  until  he  should  make  another. 
The  Court  said,  '^  You  shall  appoint  within  a  given 
time,  otherwise  your  children  take  absolutely.''  He 
does  what  b  tantamount  to  saying,  *'  I  do  not  appoint 

within 

(a)  Coutp.^SU  (d)  26  Km. 27. 

lb)  2  P.  Wmt.  93.  (0  19  Vet.  424. 

(c)  2    RoU,  Ab.  529.   pi.   13. 
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within   that  time,   but  shall  do  ao  some  day  or  other 
before  I  die." 

The  judgment  below  must,  therefore,  be  affirmed, 
and  the  appeal  dismissed  witli  costs. 


Rolls. 

1835. 

July  S3. 

The  insuffi- 
ciency of  the 
fund  to  pay 
the  debts  is 
the  only  case 
in  which  the 
plaintiff  in  a 
creditor's  siiit 
is  entitled  to 
his  costs  as 
between 
solicitor  and 
client. 


BRODIE  V.  BOLTON. 

npHIS  was  a  creditor's  suit,  in  which  a  fund  remained 
acfter  die  satisfaction  of  the  claims  of  all  the  cre- 
ditors. 

Mr.  Benson  asked  for  the  costs  of  the  Plaintiff  as 
between  solicitor  and  client,  and  cited  Toataly.Spicer{a) 
v/heate  costs  were  given  to  the  plaintiffi  in  a  creditor's  suit 
as  between  solicitor  and  client,  though  the  fund  was  in- 
sufficient to  pay  the  debts. 

Mr.  B,  Keen^  for  the  Defendant  entitled  to  the  residue, 
submitted  that  the  inference  drawn  from  the  decision  in 
Tootal  V.  Spicer,  that  costs  were  given  to  the  plainti£  as 
between  solicitor  and  client  notwithstanding  the  insuf- 
ficiency of  the  fund,  was  incorrect.  It  was  because  the 
fund  was  insufficient  that  the  costs  were  so  given ;  and 
where  the  fund  was  sufficient,  as  in  the  present  case,  the 
Plaintiff  was  entitled  only  to  his  costs  as  between  party 
and  party. 

The  Master  of  th^  Rolls.* 

The  insufficiency  of  the  fund  to  pay  the  debts  is  the 
only  case  in  which  the  plaintiff  in  a  creditor's  suit  is 
entitled  to  his  costs  as  between  solicitor  and  client. 

(a)  4  5*1^.510. 


♦  Sir  C.  Pepys. 
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Earl  of  RIPON  and  Others  v.  HOBART  and  i834. 

Others.  25.29. 

npHE  bill  was  filed  by  the  general  commissioners  of  injunction,  at 
^    the   Witkam  navigation,  constituted  under  several  ^f^^*^" 
local  acts  of  Parliament,  for  the  purpose  of  draining  and  mentaryCom* 
improving  the  fens  on  both  sides  of  the  river  Withatn^  cleanrinff  and 
in  the  districts  and  parishes  therdn  described,  and  for  improvmg  the 
restoring  and  maintaining  the  navigation  of  that  river  and  its  naviga- 

from  the  city  of  Lincoln  downwards  to  the  sea.     After  $®?»  "°^  ^® 
*^  drunage  of 

setting  oat  the  substance  of  the  several  acts  of  Parlia-  the  adjacent 

ment  (2  G.  3.,  48  Q.  3.,  52  G.  3.,  and  10  G.  4.),  and  jJel^JSJ^ 

the  powers  and  authorities  which  were  Tested   in  the  or  use  of  a 

Plaintifis  by  virtue  of  those  respective  acts,  the  bill  byparS^"^ 


stated,  that  by  another  local  act  (29  G.  3.  afterwards  mentary  tros- 
amended  by  2  W.  4.),  certain  persons  were  appointed  drainins  a 
trustees  for  embanking  and  draining  the  fens  and  low  pptfcular 
lands  situate  within  the  three  parishes  of  Nodon^  Potter  plied  for  on 
Hanrworthf  and  Bramston^  in  the  county  of  Ldncdn^  and  TO^^SedaT 
were  for  that  purpose  authorised  to  make  such  banks,  mace  to  the 
cuts,  delphs,  drains,  and  tunnels  communicating  with  ^i^y^  i^^^ 

the  river  Wiihatn.  and  also  to  erect  such  engines  and  which  an  in- 

CTftflicd  Dodv 
other  works,  in,  through,  over,  and  upon  the  said  fens  of  water  was 

and  low  lands  as  should  be  necessary  for  draining  and  T^I^^Z^ 

preserving  the  same,  without  the  control  of  any  persons  thrown,  and 

whomsoever,  except  such  control  as  might  be  vested  in  ^^^q^  ^f^ 

the  general  commissioners  of  the    WUham  navigation,  aiprehended 

but  that  nothing  in  the  last-mentioned  act  (the  Nocton  drainageof the 

Drainage  Act)  was  to  be  construed  so  as  to  prgudice  Jj"*!f  2!? '** 

or  obstruct  any  works  made  or  to  be  made  by  virtue  of  tion  of  the 

|t.g  commission- 
ers, refused. 
Principle»  upon  which  the  Court  proceeds  in  interposing  by  injunction  lietwecn 
public  companies  or  trustees  in  cases  of  apprehended  mischief  or  nuisance. 
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1894.        the   WUham  NaTigadon  Act,  or  to  alter  or  iiiTalidate 
„  \  '  -  ■        the  powen  of  the  oommistaocieri  under  that  act. 

Earl  of  RiPON  ■ 


«. 


Ho£ABT.  j^^  i^iii  ^^^  $^AXjtAj  diat  the  Defendants,  die  trustees 

of  the  Nodon  drainage,  intended,  and  were  proceeding  to 
erect  and  use  a  steam  engine^  in  the  parish  of  Noctam^ 
for  the  more  e&ctually  draining  and  preserving  the  low 
lands  within  the  embankments  from  injury  by  floods, 
by  throwing  the  water  out  of  such  landu  into  Nodcm 
delph ;  and  that  the  erection  of  such  steam  engine 
would  do  great  and  irreparable  injury  to  the  banks  of 
the  riyer  Witham  at  the  parts  therein  mentioned,  (being 
the  banks  which  the  Plaintiffs,  as  such  commissioners 
as  aforesaid,  were  bound  to  preserve  and  keep  in  repair,) 
and  would,  to  a  great  extent,  break  down  and  destroy 
the  same ;  whereby  the  low  lands  and  fens,  the  drainage 
of  which  was  provided  for  by  the  aforesaid  acts  of  the 
2  and  52  G.  3.,  and  was  under  the  jurisdiction  of  the 
Plaintiffs,  would  be  flooded  and  overflowed,  and  great 
and  irreparable  injury  would  be  done  thereto.  The  bill 
then  charged  that  windmills  only,  and  no  other  engines 
had  theretofore  been  used  for  throwing  off  the  water  froin 
the  lands  and  fens  under  the  jurisdiction  of  the  Nocton 
trustees,  into  the  delphs  and  dykes  communicating  with 
the  river  WUham  ;  and  that  by  reason  of  the  variable  na- 
ture of  the  wind  and  the  small  lift  of  the  windmills, 
the  periods  at  which  such  windmills  could  be  effectually 
used  were  very  uncertain,  and  generally  of  short  dura- 
tion ;  and  that  it  had  been  found  in  consequence,  that 
on  the  occasion  of  floods,  the  additional  body  of  water 
thrown  into  the  river  Witham  by  the  use  of  such  wind- 
mills had  been  thrown  into  the  same  by  slow  degrees 
and  during  a  protracted  period  of  time,  so  as  to  cause 
only  a  small  increase  of  pressure  beyond  the  usual 
pressure  on  its  banks :  and  it  charged  that  by  the  erec- 
tion and  use  of  a  sieam-«ngine  the  additional  body  of 

water 
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Earl  of  RrHM 


water  forced  into  the  tfiiham  iran  the  taid  low  lands  l«M. 
wonld  be  foreed  into  the  n«Mr  in  a  nmch  shorter  space 
of  tioie^  and  in  a  far  more  nninterriipted  and  ^ontinooaa  "  0. 
maimer,  wb€i«by  the  pi«Mn  pit  tfae  bftnk.  nf  the  H«^-*- 
Tiv€f  would  be  tery  gready  ineraasedy  and  Aeir  strength 
and  stabi&y  greatly  damaged  pr  endangered.  The  'bill 
pmyed  that  tbe  Defendants^  dietrustncs  of  the  Ndcitm 
drainage}  knight  be  restrained  by  tA|unotion  a&  well  iram 
erecting  as  frtMn  osing  any  steam  engines  iin*  the  purpose 
of  throwing  off  the  water  from  or  oiitiof  the  iow  lands 
within  the  three  parishes  aforesaid,  or  any  ports  thereof, 
into  the  delph  or  drain  called  the  Nocian  delph,  or  hnto 
any  other  delph,  drain,  or  channel  communicating 
directly  or  indirectly  with  the  river  WUham  ;  or  at  any 
rate  from  using  any  steam  engine  for  the  purpose  afor»> 
saidy  so  as -in  any  manner  to  injure  the  banks  of  die  said 
river,  or  to  injure  or  interfere  with  the  draining  and 
improving  of  the  low  lands  and  fens  mentioned  and 
comprised  in  the  act  of  parliament  constituting  the 
commissioners  of  the  Wiifiam  navigation,  or  any  works 
erected  or  performed  by  such  commissioners. 

A  motion  was  now  made  in.  the  terms  of  tbe  prayer 
of  the  bilL  Very  voluminous  affidavits  were  filed  on 
both  sides,  chiefly  with  reference  £0  the  probable  -effiict 
of  the  proposed  working  of  a  steam  engine  on  ttie  drain- 
ing of  the  lands  lying  lower  down  the  WUham^  and  its 
eflfect  in  throwing  an  increased  body  of  water  into  'the 
river^  and  thereby  augmenting  tbe  pressitre  upon  ils 
banks*  The  gen^rri  character  and  pur|UMrt  of  the  affi-> 
are  stated  in  the  judgment. 


Mr.  Pepys^  Mr.  Knight^  and  Mr.  Spurrier^  for  the 
motion. 

T/ie  AltomeyrGeneral  (Sir  W.  Home\  Sir  E.  Siigden^ 
Mr.  KindersUyj  and  Mr.  IV.  C  L.  Keene^  contra. 

The 
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18M.  The  motion  was  resisted  chiefly  upon  three  grounds  ; 

E   I  of  R         ^^^»  ^^  ^®  ^'^^  ^^  probable  mischief  was  not  suffi- 
«u  ciently  made  out  upon  the  affidavits;  secondly,  that  even 

HoBAAT.  jj*  j^  were,  the  Court  never  had  interfered  and  never 
would  interfere  upon  its  own  mere  speculation  or  con- 
jecture of  probable  danger,  especially  in  a  case  where 
the  injury,  if  any,  was  not  of  a  private  but  a  public 
kind;  and,  thirdly,  that,  even  if  the  two  prior  points 
were  conceded,  still  the  Plaintiffs  had  been  guilty  of 
such  laches  in  applying  to  the  Court  to  stop  the  De- 
fendants' proceedings,  that  the  Court  would  not  now 
interpose* 

The  only  cases  referred  to  which  are  not  noticed  in 
the  judgment,  were  Kerrison  v.  Sparrow  (a),  Blalremorw 
V*  Glamop'ganshire  Canal  Company  (b)^  and  an  unreported 
case  before  Lord  Eldan  between  the  commissioners  of 
Rye  harbour  and  the  commissioners  of  sewers. 


Jan.  99.  1^  LoOD  CHANCELLOR. 

This  was  an  application  by  the  general  commissioners 
of  the  Witham  navigation  for  an  injunction  to  restrain 
the  Nocton  trustees  from  erecting  or  using  any  steam 
engine  or  engines  for  throwing  off  the  water  from  the 
low  lands  of  the  three  parishes  under  their  management, 
into  any  drains  communicating  direcdy  or  indirecdy 
with  the  river  Witham  i  or,  in  the  alternative,  from  using 
any  such  engine  thus  throwing  off  the  water,  so  as  in 
any  manner  to  injure  the  banks  of  the  river  Witham^  or 
interfere  with  the  drainage  of  the  lands  lying  lower 
down  the  river  than  the  Noclon  lands. 

The 

(a)  Cwp.  305.     19  Tw.  449.  {Jt)  1  Mylne  ^  Keen,  154. 
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The  second  branch  or  alternative  of  the  motion  may        1834. 
easily  be  disposed   of  in   the   outset.      There  is  now  g^ri^fi^ro,! 
before  the   Coart  a   mass  of  affidavits   and  counter-  «• 

affidavits,  extending  to  seven  sets,  and  containing  the 
representations  of  opinions,  with  the  facts  or  alleged 
facts  and  reasons  on  which  they  rest,  formed  by  skil- 
ful professional  men  as  well  as  other  persons,  chiefly 
directed  to  determine  this  question  —  whether  any  use 
that  can  be  made  of  the  engine  erecting  by  the  Nocton 
trustees  will  prove  detrimental  to  the  navigation  of 
the  Wiiham.  That  engine  is  of  forty-horse  power, 
and  equal  to  twenty-seven  windmills,  and  capable  of 
raising  the  water  nine  feet  instead  of  four,  the  height 
to  which  it  is  now  lifted;  and  there  are  about  as  many 
witnesses  to  support  the  one  side  of  this  question  as 
the  other.  Nay,  it  would  be  easy  to  find  respectable 
testimony  among  the  witnesses  for  the  Defendants  which 
would  go  far  to  prove  that  there  was  hardly  any  steam 
power  which  could  injure  the  navigation ;  while  the  evi- 
dence for  the  Plaintiffs  would  justify  the  Court  in  con- 
cluding that  hardly  any  change  could  be  made  in  the 
power  at  present  used  without  damage  to  the  river 
works  and  the  drainage  of  the  lower  lands. 

[In  illustration  of  this  diversity  of  opinion,  his  Lord- 
ship here  referred  to  a  few  of  the  statements  oontuned 
in  some  of  the  affidavits,  and  then  continued :  — ] 

The  conflict  of  these  opinions  is  undeniable,  and 
evinces  the  impossibility  of  any  one  being  able  to  tell 
before-hand  whether  any  given  change  proposed  to  be 
made  is  or  is  not  such  as  in  any  manner  to  injure  the 
banks  of  the  Witham^  and  interfere  with  the  drainage  of 
the  lower  lands*  What  purpose  then  could  such  an 
injunction  serve,  as  the  second  alternative  of  the  motion 
describes?    It  would  give  no  information,  —  it  would 

prescribe 
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1 854.        prescribe  no  rote  or  limiu  to  ibe  Defendants ;  it  could 

^.    -^         not  in  anj  manner  of  way  be  a  gnide  to  then,  if  it  dkl 

«.  not  operate  as  a  snare.     It  would  in  reality  amount  to 

HsBAiT.      nothing  more  than  a  warning  that,  if  tiley  did  any  thing 

which  tiiey  ought  not  to  do^  th^  would  be  pmished  by 

the  Court ;  but  it  would  lifat e  to  themselves  to  discover 

what  was  forbidden  and  what  allowed*    If,  after  receiving 

soch  a  wamiagy  they  acted  upon  the  opinion  of  impartial 

and  experienced  professional  men^  and  yet  some  damage 

followed^  this  Court  could  not  visit  them  very  severely* 

The  parties  injured  might  then,  indeed,  recover  damages 

at  lawy  having  leave  to  sue;  but  so  they  may  of  course 

recover    damages  if   no   injunction  be  granted,    and 

without  asking  the  Courts  leave  to  soew 

I  can  see  no  ground  whatever,  therefore,  for  granting 
an  injunction  of  this  description,  which  fiuls  in  the  very 
point  that  forms  the  ground  of  the  relief,  —  the  pro* 
venting  irreparable  mischief.  In  the  present  case,  till 
the  event  happens  no  man  can  take  upon  himself  to  say 
with  con6dence,  upon  such  evidence  as  is  here  brought 
forward,  whether  or  not  mischief  will  happen  from  any 
given  change  of  machinery,  so  long  at  least  as  that 
change  does  not  go  to  a  length  so  great  as  to  be  ex- 
travagant, and  to  which  no  one  supposes  the  Defendants 
could  think  of  proceeding. 

But  it  may  be  said  that  the  uncertainty,  the  ignorance 
in  which  the  party  will  necessarily  be,  and  the  risk  he 
will  run  of  being  in  contempt  should  the  evient  prove 
his  operations  to  be  injurious,  will  prevent  him  from 
doing  any  thing;  he  will  follow  the  homely  maxim  of 
standing  still  in  the  dark,  or  of  doing  nothing  when  he 
knows  not  wliat  to  do.  .  Then,  if  so,  this  is  obtaining  the 
first  of  the  two  alternatives,  under  colour  of  asking  the 
second;  for  it  makes  the  injuncdon  amount  to  a  re- 
straining 
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straining  fWNB  erecting  or  usbg  any  steam  engine  ai  all ;        1854. 

and,  undoubtedly,  if  soch  would  be  the  eDnseqaenee,  as  __\j'^i-r  ' 

.11.1        <•  1  1.^   J  .       %    •    r      Ban  Of  RrpoH 

It  very  possibly  might,  of  the  qualified  restramt.  It  »  tar  t, 

better  to  grant  the  injunction  openly,  directly,  and  in      Hosakt. 

plain  termsi  that  is,  lo  prohibit  all  such  iv<ork»  at  once 

by  granting  the  first  aiternativ^ 

Let  OS  then  oonsidiar  whether  or  not  such  on  in)une^ 
tion  ought  to  go^  -«an  inyonction  to  prereiit  the  er^ct^ 
ing  or  using  of  sleavi  engmea.    To  this  an  objection 
has  all  along  struck  me  as  important^   andf  indeed; 
decisive  of  the  whole   question.      The  thing  9ou<;ltt 
to  be  restrained  is  not  id  itself  injurious  or  noxious, 
but  a  thing  which  may  or  may  not  be  so^  namely, 
the  erection  of  steam  engines,   against  which  an  in>- 
junction  is  prayedr  because  it  is  apprehended  that  the 
working  of  those  engines  will  injure  the  navigatton  of 
the  inferior  districts.  The  intention  to  erect  the  engines 
is  not  denied.    Notice  was  (brmaliy  given  of  iL    But 
the  ereotion  of  the  engines  is  not  the  doing  of  the 
damage;  it  may  give  the  Noeion  trustees  a  power  of 
mischief  with  which  tfaehr  present  machinerf  doee  not 
arm  them ;  it  may  pot  into  their  bands  an  instrument 
with  whioh  they  may  be  enabled  to  work  mischief;  but 
can  this^.with  any  correoiness^  be  said  to  be  in  itself 
damage  ?    There  is  nothing  strmed  in  the  supposition 
that  they  may  raise  by  steam  only  so  much  water-  as 
they  now  raise  by  wind  power  i  that  is^  they  may  never, 
in  the  course  of  any  day,  r*ise  more  water )  though, 
from  the  greattr  axcelleoee  of  the  engine,  its  more 
entire  obedience  to  oontrodi  and  ita  asore  ecpiaWo  effect* 
they  may  be  enabled  to  work  at  all  times  when  its  ser- 
vices aiw  wanted*  and  possibly  to  drain  0%  id  the  course 
of  a  yea^c  ^  ^  month,,  a  much  greater  body  lof  water, 
but  to  draw  it  off  without  the  poasibiltty  oF  damage  to 
any  one ;  find,  in  like  manner,  if  the  raising  the  water 

to 
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18Si.  to  a  height  beyond  what  can  now  be  gained  is  the 

-.^  '  i-r'  cause  of  mitchieft  it  is  not  cerUun  that  they  will  so 
Earl  ofniPON 


t.  raise  It 

HOBABT. 


If,  indeed,  this  be  a  work  which  not  only  gives  the 
power  of  doing  mischief,  but  cannot  be  nsed,  or  can 
hardly,  in  the  common  course  of  things,  be  used  with- 
out working  mischief;  if^  in  sbortf  it  be  a  thing  which 
can  scarcely  be  used  without  being  abused,  the  case 
comes  to  be  very  diflferoiu  For,  in  matters  of  this 
description,  the  law  cannot  make  over-nice  distinctions, 
and  refuse  the  relief  merely  because  there  is  a  bare 
possibility  that  the  evil  may  be  avoided.  Proceeding 
upon  practical  views  of  human  a£birs,  the  law  will  guard 
against  risks  which  are  so  imminent  that  no  prudent 
person  would  incur  them,  although  they  do  not  amount 
to  absolute  certainty  of  damage.  Nay,  it  will  go  fur^ 
ther,  according  to  the  same  practical  and  rational  view, 
and,  balancing  the  magnitude  of  the  evil  against  the 
chances  of  its  occurrence,  it  will  even  provide  against 
a  somewhat  less  imminent  probability  in  cases  where 
the  mischief,  should  it  be  done,  would  be  vast  and  over- 
whelming. Accordingly,  if  it  appeared  that  the  works 
in  question  could  hardly  be  used  without  damage  to  the 
inferior  districts^  I  might  hold  that  erecting  them  was, 
in  itself  a  beginning  of  injury,  though  there  might  be  a 
possibility  of  otherwise  using  them ;  and  if  the  damage, 
should  it  happen  at  all,  were  the  destruction  of  the 
navigation,  and  the  subjecting  of  the  lower  districts  to  a 
deluge,  I  might  scrutinise  less  narrowly  {he  probability 
of  the  engines  being  injuriously  worked. 

But  upon  carefully  examining  the  evidence,  and  indeed 
it  might  be  enough  to  say,  upon  attentively  considering 
the  nature  of  the  case,  the  kind  of  works  and  of  work- 
ing in  question^  and  the  sort  of  mischief  apprehended, 

there 
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there  is  no  reason  for  holding  that  the  danger  is  either       I6S4>. 
certain  orrery  imminent,  or  that  mischief  of  a  very  over-  ^   i   rR 
whelming  nature  is  likely  to  be  suddenly  done;  or  indeed  v, 

XT 

that  any  serious  injury  can  be  done,  without  time  being      "o^^^^* 
afforded  for  coming  to  the  Court  with  a  case  free  from 
the  present  defects. 

I  shall  not  enter  into  the  particulars  of  the  evidence^ 
as  I  agree  with  his  Honor,  the  Vice-Chancellor,  in  the 
conclusion  to  which  he  came.  But  I  cannot  help  re* 
marking  chat  some  security  is  afforded  by  the  very 
nature  of  the  engines  complained  o^  the  use  of  which  is 
the  ground  of  the  Plaintiffs'  apprehension.  If  the  steam 
engine  is  of  far  greater  power  than  the  old  machinery,  it 
is  also  &r  more  easily  controlled.  It  may  be  an  instru* 
ment  of  mischief  beyond  any  that  the  present  number  of 
windaiUls  oould  produce;  but  its  force  is  so  perfectly 
manageable,  that  they  who  work  it,  and  not  the  engine^ 
will  be  to  Uame  if  mischief  ensues.  What  is  the  nece?^ 
sary  inference  ?  Plainly  this ;  first,  that  the  engines 
which  are  objected  to  do  not  unavoidably,  and  as  it  were 
of  themselves,  and  merely  because  they  are  made  and 
used,  produce  the  evil  apprehended,  but  that  some* 
tiling  more  must  be  done  voluntarily  and  deliberately  by 
the  owners  beyond  the  mere  putting  of  them  in  motion ; 
and  next,  that  if  those  owners  do  act  thus,  and  find 
that  actual  damage  is  doing  or  beginning  to  be  done^ 
they  have  the  power  of  instantly  stopping,  and,  by  the 
adjustment  of  the  force  used,  putting  an  end  to  the  evil ; 
and  if  they  stop  ix  not,  then  that  the  otheor  party  may 
apply  to  the  Court 

To  such  an  application  there  will  then  be  no  possi** 
bility  of  answering  that  the  expense  of  erecting  the 
engine  was  already  incurred,  and  that  this  ought  not  to 
have  been  suffered  by  the  Commissioners;  for  the  present 

Vol.  III.  N  proceeding 
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lHd4.        proceeding  has  given  suflBdent  v^rning;  and  besides^  if 


Eari  of  RiroK 


the  ground  upon  which  this  injunaion  is  refused  be  a 
r.  sound  one)  they  were  not  bound  to  prevent  any  steam 

HoBAitT.      engine  from  being  erected,  but  only  to  restrain  soeb  a 
use  of  it  Bs  destroyed  the  navigation. 

ir,  Iiowever,  that  ground  be  denied  or  deemed  in- 
sufficient, and  if  this  mischief  be  of  a  kind  which  consists 
in  tiie  erection  of  the  engine,  and  not  in  the  mode  of 
working  it,  it  follows  that  it  must  be  so  treated  through- 
out Have  the  Plaintiff!}  so  treated  it?  Taking  ^at, 
whicli  is  of  necessity  their  view  of  the  question,  have  they 
so  proceeded  as  to  give  them  a  right  to  the  assistance  of 
this  Court  ?    It  appears  to  me  that  they  have  not. 

[His  Lordship  then  stated  the  several  communica- 
tions which  had  passed  between  the  Nocton  trustees  and 
the  commissioners  of  the  Witham  Navigation,  and  the 
different  steps  taken  by  the  latter  with  a  view  to  oppose 
the  intended  erections,  and  proceeded  :*-] 

The  result  of  the  whole  was,  that  the  question  could 
not  come  on  for  discussion  in  this  court  before  the  20th 
of  December  last,  after  considerable  progress  had  been 
made  in  the  works,  and  sums  of  money  been  expended 
upon  them,  independent  of  contracts  being  entered  into 
at  the  earlier  period.  The  danger  apprehended  in  the 
case  of  the  Birmingham  Canal  Company  v.  Uoi^.  (a),  was 
one  of  a  very  serious  nature, —  that  of  draining  off^  the 
water  from  a  great  reservoir  of  the  canal :  and  yet  Lord 
JEldon  refused  the  injunction,  leaving  the  company,  as  be 
said,  **  to  take  their  chance  at  law,^  because  they  had  de- 
layed coming  to  the  court  till  two  years  after  notice 
from  the  Defendants.  Here,  indeed,  the  delay  was  only 
nine  months;  but  there  was  a  counter-notice  in  tbat 

case 

(a)  18  Vet.  515. 
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case  as  well  as  in  thiS)  and  it  made  no  difference  in  the  1854. 
consideration  of  the  Court  as  to  the  party's  laches.  wJIT  rl? 
Lord  Eidon  there  added,  *^  They  must  establish  their  v. 

right  to  damages  at  law  before  I  ought  to  grant  this  in- 
junction." So  that  he  held  their  delay  to  have  been 
sufficient  to  deprive  them  of  the  preventive  relief  alto- 
gether, inasmuch  as  the  damage  must,  in  great  part, 
have  been  done  before  they  could  obtain  their  verdict 
and  again  come  to  this  court.  But  the  conduct  of  the 
Plaintiffs  here  gives  rise  to  the  further  remark,  that  in 
a  case  of  this  kind,  where  the  application  is  not  against 
an  adoEiitted  nuisance,  but  against  a  work  which  may  or 
maj not  be  noxious  according  to  circumstances,  the  party 
alleging  mischief  has  no  middle  course  between  coming 
in  the  very  first  instance,  and  waiting  until  he  can 
satisfy  die  Court,  by  a  verdict  at  law,  that  he  is  right 
both  as  to  his  title  and  as  to  the  mischief. 

In  considering  more  generally  the  question  which  is 
raised  by  the  present  motion,  I  certainly  think  we  shall 
not  go  beyond  what  both  principle  and  authority  justify 
if  we  lay  down  the  rule  respecting  the  relief  by  ii> 
junction,  as  applied  to  such  cases,  to  be  this :  —  If  the 
thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the 
Court  will  interfere  to  stay  irreparable  mischief,  without 
waiting  for  the  result  of  a  trial ;  and  will,  according  to 
the  circumstances,  direct  an  issue,  or  allow  an  action, 
and,  if  need  be,  expedite  the  proceedings,  the  injunction 
being  in  the  meantime  continued.  But  where  the  thing 
sought  to  be  restrained  is  not  unavoidably  and  in 
itself  noxious,  but  only  something  which  may,  accord- 
ing to  circumstances,  prove  so,  the  Court  will  refuse  to 
interfere  unUl  the  matter  has  been  tried  at  law,  gene- 
rally by  an  action,  though,  in  particular  cases,  an  issue 
may  be  directed  for  the  satisfaction  of  the  Court, 
where  an  action  could  not  be  framed  so  as  to  meet  the 
question. 

N  /2  The 
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1§94.  The  disliiiction  between  the  two  kinds  of  erection  or 

£arlof  RipoM  ^P^^^^"^  '^  obvious,  and  the  aoondness  of  that  di»- 

V.  oretion  seems  undeniable  which  would  be  very  slow  to 

MoMAMit.  i_^^_r —  ^here  the  thing  to  be  stopped,   while  it  n 


highly  beneficial  to  one  party,  may  very  possibly  be 
pr^udicial  to  none*  The  great  fitness  oF  pausing  much 
before  we  interrupt  men  in  those  modes  of  enjoying  or 
improving  their  property  which  are  primA  f^cu  hamip> 
\mSf  or  even  praiseworthy,  is  equally  manifest ;  and  k 
is  always  to  be  borne  in  mind  that  the  jurisdiction  of 
ibis  Court  over  nuisance  by  injunction  at  all  is  of 
recent  growth^  has  not  till  very  lately  been  mudi 
eosercised,  and  has  at  various  times  finind  great  re^ 
luctance  oa  the  part  of  the  learned  Judges  to  use  it, 
even  in  cases  where  the  thing  or  the  act  complained  of 
was  admitted  to  be  directly  and  immediately  hurtful 
to  the  complainant*  All  that  has  been  said  in  the  cases 
where  this  unwillingness  has  appeared,  may  be  referred 
to  In  support  of  the  proposition  which  I  have  stated ; 
tts  in  The  Aitomej^General  v.  Ifick6l{a)^  The  Attorney 
General  v*  Cleaver  {b)^  an  anonymous  case(c)  before 
Lord  ThurUn^  and  others*  It  is  also  very  material  to 
observe,  what  is  indeed  strong  authority  of  a  n^ative 
kmd^  that  no  instance  can  be  produced  of  the  interposi* 
tton  by  injunction  in  the  case  of  what  we  have  been 
regarding  as  eventual  or  contingent  nuisance*  But 
some  authorities  approach  very  near  the  ground  upon 
which  I  have  relied :  Lord  Hardmcke^  in  The  Attor$ie^ 
General  v.  Doughty  {d)^  speaks  of  a  plain  case  of  nui« 
sance  as  contradistinguished  from  others,  and  as  entitling 
the  Court  to  grant  an  injunction  before  answer* 

Lord  Eldon  at  one  time  (e)  appeared  to  think  that 
there  was  no    instance  of  an    injunction  to  restrain 

a  nuisance 

{a)  16  Km.  358.  (rf)  2  Vet,  sen.  453. 

{b)  is  Fir*.  211.  {e)  Attorneys  General  v.  Cifcff- 

(c)  1  Km.  jun.  140.  ver,  18  Vet.  220. 
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a  nuisance  without  a  trial*    Bnt  though  tbk  cannot  now        IBM- 
be  HMnntained,  it  is  dear  that  in  other  cases  where  tfaeve  -V,   ;  "' 
appeared  to  be  a  doubt,  as  in  CAali  v.  Wyait{a\  the  in* 
junction  was  said  only  to  be  granted  becaose  damages 
had  been  recovered  at  law. 

The  course  which  has  been  pursued  at  law,  with  re* 
spect  to  different  kinds  of  obstructions  and  other  vicla^ 
tions  of  right,  furnishes  a  strong  analogy  of  the  same 
kind.  Lord  HaUj  in  a  note  to  Fttsherberfs  Natmra  Br^ 
vium  {b\  speaking  of  a  market  held  in  derogation  of  a 
franchise,  says,  that  if  it  be  kept  on  the  same  day  it 
Aall  be  intended  a  nuisance,  but  if  it  t)e  on  another  day 
it  shall  be  put  to  issue,  whether  it  be  a  nuisance  or  not: 
and  the  case  of  Yard  t.  Ford  (c)  seems  to  reeogaise  the 
same  distinction. 

Upon  this  view  of  the  question,  then,  it  seems  impos- 
sible to  grant  the  injunction.  But,  adverting  to  the 
circumstances  of  the  case,  the  conduct  of  the  parties 
both  before  and  since  the  cause  came  into  court,  and 
the  conflict  of  opinion  among  the  professional  men, 
which  the  evidence  unquestionably  discloses,  the  in- 
clination of  the  Court  would  naturally  be  this,  inde* 
pendendy  of  the  objection  to  which  I  have  mainly 
adverted,  l^ere  can  be  no  satisfactory  way  of  deter- 
mining on  which  side  the  true  opinion  lies  without 
actual  experience.  A  trial  at  law  might,  probably 
would,  by  the  examination  of  witnesses,  and  the  view 
afforded  to  the  jury  in  the  company  of  skilful  and 
experienced  persons,  throw  im}x>rtant  light  upon  the 
subject  Nevertheless,  the  only  means  of  attaining  cer- 
tainty, amidst  the  discrepancy  of  learned  opinions,  is 
actual  experience.    If  the  waiting  for  that  might,  by  any 

proximate 

(a)  3  ilfipr.6S8.  {b)  IS!.  n.(6}.  {c)  S  Saund,  172. 

N  3 


IM  CASES  IN  CHANCERY. 

18S4.        proximate  possibility,    occasion  such  irreparable  and 
Earl  of  RiroN  ^^^^sive  damage  as  some  of  the  witnesses  speak  off 
V.  the  inducement  would  be  strong  to  grant  an  injunction 

in  the  meantime.  But,  upon  the  whole  result  of  the 
evidence,  there  does  not  appear  to  be  such  a  reasonable 
ground  of  apprehension  as  imperatively  to  call  for  this 
course  here.  If  that  be  so,  the  consequences  of  grant- 
ing the  injunction  are  then  to  be  regarded.  These  are 
by  no  means  to  be  compared  with  the  consequences  of 
shutting  up  a  colliery  or  other  mine  which  may  be  flooded, 
or  a  trading  concern  which  may,  from  its  nature,  be  de- 
stroyed for  ever,  if  suspended  fur  a  month.  Nevertheless 
they  are  not  to  be  put  out  of  view.  The  engines  have 
been  erected,  and  the  order  would  prevent  them  from 
working,  and  that  too  after  the  money  had  been  invested 
in  their  construction,  in  consequence  of  the  Plaintiffs 
having  from  October  to  February  done  nothing  but  repeat 
a  notice,  and  nothing  at  all  from  that  notice  till  June^ 
although  aware  in  September  of  the  intention  to  build 
the  engines,  and  not  apprised  afterwards  by  any  act. or 
any  communication  that  the  intention  was  abandoned. 

All  this  leads  to  the  conclusion  that  things  should  be 
suffered  to  continue  as  they  now  are. 

His  Lordship  concluded  his  judgment  by  refusing 
the  motion,  and  by  recommending  that  the  parties 
should  agree  to  refer  the  matters  in  question  to  some 
individual  of  respectability  and  skill  resident  on  the 
spot,  to  whom  might  be  intrusted  the  discretion  of  di- 
recting at  what  times  the  working  of  the  proposed  new 
machinery  should  be  relaxed  or  suspended,  and  who 
might  be  the  person  to  determine  whether  the  application 
to  the  Court  should  be  renewed. 


A  subsequent   application    for  an    issue   was    also 
refused. 
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HODGSON  V.  SHAW.  jBi«  ,i.  „. 

April  1 5. 

N  the  14th  of  February  1812,  a  joint  and  several  ^and  9.  ez- 

bond  to  secure  a  sum  of  2220/.  and  interest,  with  a  ^<^"'®^  «  J***"^ 

and  several 

penalty  of  double  the  amount,  was  executed  by  Richard  bond,  to 

Shaw  and  Henry  Shaw  as  principals  to  one  Wilkinson.  ""^^^^^  '"™ 

On  the  17th  of  March  1813,  Wilkinson  died,  and  the  with  interesc 

death  of  Richard  Shaw  took  place  in  the  month  of  Augusf  sequendy  to 

following*     In  January  1816a  sum  of  252S/.  was  due  to  the  deatiis  of 

the  estate  of  Wilkinson  for  principal  and  interest  upon  the  executors 

the  bond;  and  applications  having  been  then  made  by  o^^^^htained 

Wtlkinson*s  executors  for  payment  of  that  sum,  Henry  principal,  and 

Shaw  prevailed  upon  John  Whaley  to  join  with  him  in  gu^et^lp*.!, 

executing  to  the  executors,  ou  the  22d  of  the  same  bond  to  secure 

month,  another  bond  for  the  sum  of  2420/.,  being  part  money*thea^ 

of  the  said  sum  of  2523/.  due  on  the  bond  of  February  <lue  on  the 

1812,  and  in  which  new  bond  Henry  Sltaw  was  the  with  interest/ 

principal  debtor,  and  John  Whaley  a  surety.    Whaley  died  ^^  paymenu 

f  *^  \  ^  *^  •'  *^  were  ever 

in  July  1818,  having  previously  made  some  payments  on  made  in  re- 
account  of  the  bond  of  January  1816  to  the  executors  first  bond*'but 
of  Wilkinson;  and,  after  his  decease,  other  payments  «<ter  c.'s 
were,  from  time  to  time,  made  by  his  representatives  second  bond 
out  of  his  estate,  hi  further  discharge  of  what  was  due  ^^  paid  ofi 
in  respect  of  that  bond ;  and  in  consideration  of  those  estate,  and  his 

payments,  which  amounted  in  the  whole  to  the  sum  of  ''^P'®*^"'- 
r  J  ^  stives  there- 

2937/.,  the  executors  of  Wilkinson,   by  an  indenture  upon  pro- 
dated  the  24th  of  June   1830,  reciting  that  they  had  o'ri^ial'bond 
received  from  Whaley  and  his  estate  the  sum  of  2937/.,  ^^  ^  assigned 
in  part  discharge  of  the  monies  due  on  the  bond  of  Held  on  a 

Januai-y  ■"''  ^  adini- 
*^    niiiter  the 
estate  o^  A^  that  C's  representatives  wera  entitled,  by  virtue  of  the  assignment,  to 
rank  as  specialty  creditors  of  i4.'s  estate,  in  respect  of  the  payments  made  by  C, 
or  his  estate  ou  the  second  bond,  to  tbe^  extent^of  the  penalty  in  tlie  assigned 
bond.  '  " 
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ibM;  Jftmueny  1816,  and  that  no  payment  had  ever  been  made 
by  Sickard  Shaw  and  Henry  ShaWf  or  either  of  them, 
on  account  of  the  bond  dPebruanf  \%\%  and  that  the 
same  was  still  subsisting,  and  an  available  security  at 
law  for  ^e  full  amount  of  principal  and  interest  ex* 
pressed  to  be  thereby  secured ;  and  further  reciting,  that 
the  parties  thereto  were  advised  that  the  estate  of  Wluieg 
was  entitled  to  the  benefit  of  the  bond  oi  February  1812 
for  recovering  the  sum  of -2987^  so  paid  by  or  by  tlie 
estate  of  Whaley^  as  such  surety  for  Biehard  Shaw  and 
Henty  Shaw  as  aforesaid,  but  subject,  in  the  first  place, 
to  the  right  of  the  said  executors  to  recover,  by  means 
thereof,  so  much  money  as  was  the  difference  between 
the  said  sum  of  2987/.  and  the  full  amount  of  principal 
and  interest  secured  by  the  bond  of  February  1812,  and 
that  it  had  been  therefore  agreed  that  the  said  executors 
should  assign  the  last-mentioned  bond  in  manner  and 
for  the  purposes  thereinafter  expressed;  they  the  said 
executors  did  thereby  assign  and  transfer  unto  John 
Harrison^  his  executors,  administrators,  and  assigns,  the 
said  bond  oi  February  1812,  and  all  the  sums  of  money 
thereby  secured,  upon  trust,  in  the  first  places  to  pay  to 
them  two  sums  of  94/.  105.  and  S25L  10^.,  with  interest 
and  costs  as  therein  mentioned ;  and  upon  further  trust 
to  pay  to  Whalers  widow  a  sum  which  she  had  advanced 
to  the  said  executors  out  of  her  own  monies,  as  therein 
mentioned;  and  as  to  the  residue  or  surplus  thereof, 
upon  trust  for  the  personal  representatives  of  Whaley^ 
for  their  own  use  and  benefit. 

Under  the  decree,  which  was  made  in  a  creditor's 
suit  for  the  administration  of  the  estate  of  Richard 
Shaw^  the  Master  found  the  facts  Jbefore  mentioned  with 
respect  to  these  tw^o  bonds ;  and  the  report  having  been 
confirmed,  one  of  the  questions  discussed  at  the  Rolls 
upon  forther  directions  was,  whether  the  personal  repre- 
sentatives 
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flentatiTet  of  John  WhaUy  were  entitledi  by  virtue  of  the  \^S^\ 
astigDment  which  had  beea  made  of  Wilkinsonfs  bond' 
to  a  trustee  for  them,  to  rank  as  specialty  creditom 
against  Bickmrd  Skaw's  estate,  to  the  amouot  of  the 
sums  found  doe  to  their  testator's  estate^  in  respect  of 
payments  made  on  account  of  the  bond  of  Jamtmy 
1816,  in  which  he  had  been  surety  for  Henry  Skam^ 

The  Master  of  the  Rolls  having  decided  (among  other 
things)  that  the  personal  representatives  of  Join  Whaky 
were  not  entitled  to  rank  as  specialty  creditors  againsl 
the  estate  of  Rkbard  Shaa>  for  any  of  suoh  sums^  a  petW 
tion  of  appeal  was  presented  against  his  decision. 

Tie  Solkitor^General  (Sir  C  Pep^9\  Mr.  Spenrn^ 
and  Mr.  J.  Russelly  in  support  of  the  appeal. 

The  judgment  of  his  Honor  was  founded  on  a  mis- 
taken application,  or  rather  extension,  of  the  doctrine 
laid  down  by  Lord  Eldon  in  Copis  v.  Middleton.  {a) 
It  is  not  sought,  in  the  least  degree,  to  impeach  the 
authority  of  that  case,  of  which,  however,  it  may  be 
observed,  that  it  was  the  first  to  introduce  in  terms  any 
exception  to  the  generality  of  the  rule  established  by  so 
many  earlier  cases,  that  a  surety  paying  off*  his  prin- 
cipal's debt  is  entitled,  as  against  that  principal,  to  all 
the  remedies  of  which  the  creditor  might  have  availed 
himself.  The  facts  found  by  the  Master  totally  exclude 
the  application  of  that  exception  in  the  present  instance. 
The  result  of  the  finding  is,  that  the  whole  of  the  debt 
due  to  Wilkinson^s  estate,  in  respect  of  the  bond  of 
Febttiary  1812,  has  been  paid  by  fVhaley  or  his  estate^ 
except  a  sum  of  430/.;  and  that  it  has  been  paid  in 
discharge,  not  of  the  original  bond,  but  of  a  new  obli- 
gation, 

(«)  1  71 4-  A.  3i4. 
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gfttkniy  fay  which  Whal^  niade  himself  MibtCantiaUy  a 
surety  for  the  ShaaHf  the  debtors  in  the  originsl  bond 
to  WilUfuon.  That  bond  still  remaiiis  existing  aod  in 
full  force,  and  the  right  to  sue  upon  it  haa  been  pun* 
chased  by  Whale^%  representatives,  who,  in  Tktue  <»f 
the  assignment  they  have  obtained,  are  now  entided  to 
use  it  against  Bidutrd  Siiru/B  estate  for  thttr  own  re« 
imbnrsement. 


This  is,  in  truth,  no  more  than  the  ordinary  case  of 
a  stranger  who  pays  off  what  was  due  upon  a  bondf 
and  procures  the  instrument  to  be  assigned  to  him  by 
the  creditor  for  his  indemnity.  The  effect  of  such  an 
assignment,  in  placing  the  assignee  exacUy  in  the  situa* 
tioa  of  the  original  creditor  as  against  his  debtor,  has 
never  been  questioned.  The  decision  in  Copis  v.  ilfiidt-. 
dkion  was  expressly  rested  on  the  ground  that  the  bond, 
in  respect  of  which  the  surety  there  claimed  to  be  a  spe* 
cialty  creditor,  was  extinguished  by  the  payments  he  had 
made.  Jones  v.  Davids  (a),  which  carried  the  doctrine 
a  step  further,  determined,  that  even  an  assignment  of 
the  bond  executed  to  a  trustee  for  the  surety  at  the  lime 
when  the  surety  pays  off  the  debt,  will  not  keep  alive  the 
instrument  so  as  to  make  the  surety  in  equity  a  specialty 
creditor  of  bis  principal.  But  neither  of  these  decisions 
touches  the  present  question ;  for  the  payments  by 
Whaley  and  his  representatives  are  expresbly  found  to 
have  been  made  in  respect  of  a  distinct  obligation,  viz. 
die  bond  oi  January  1816;  so  that  the  case  falls  directly 
within  the  principle  of  the  exception  stated  by  Lord 
Eldon  in  Copis  v.  Middkton^  where  his  Lordship  says, 
^  If,  at  the  time  a  bond  is  given,  a  mortgage  is  also 
made  for  securing  the  debt,  the  surely,  if  he  pays  the 
bond,  has  a  right  to  stand  in  the  place  of  the  mort- 
gagee," 

(d)  4  iZuM.  277. 
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gBgee."  Notwithstanding  those  payments,  tbere&iref 
the  bond  of  Fdruary  L812  to  WUkimon  remained  a 
valid  and  subsisting  secnrity;  an  notion  might  have  been 
brought  npon*  it,  and  a  judgment  recovered,  by  WUkm* 
son^B  executors  against  the .  representatives  of  Richard 
Sktm.  The  latter  could  neither  have  pleaded  that  the 
bond  was  paid  at  the  day,  nor  have  availed  themselves  of 
the  plea  of  solvit  post  diem,  which  is  only  given  undiir  the 
special  provisions  of  the  statute  of  Anne  (4  Ann.  c.  16* 
s*  12.),  and  which  clearly  could  not  have  been  a  good 
plea  under  the  statute,  to  be  supported  by  the  evidence 
in  this  case :  Hudson  v.  Stalwood.  {a)  The  case  referred 
to  in  Viner{b\  shews  that  the  fact  of  the  debt  having 
been  satisfied  by  a  surety,  was,  before  the  statute,  a 
matter  of  utter  indifference  as  between  the  oo*obligor 
and  the  obligee.  In  Parsons  v.  BHddock(c\  which 
was  approved  by  Sir  W.  Grant  in  Wright  v.  MorUy  {d), 
the  surety  having  satisfied  the  debt,  was  held  entitled 
to  have  the  judgment  against  the  ball  assigned  to  him. 

Sir  W.  Home  and  Mr.  Ducktoorth^  contri. 

The  judgment  of  his  Honor  proceeded  on  the  well 
established  principle,  that  the  assignee  of  a  bond  stands 
in  no  better  situation  than  the  assignor;  and  can,  there- 
fore»  claim  no  more  than  the  assignor  could  have 
claimed.  Now,  it  is  perfectly  clear  that  after  the  sum  of 
2937/.  had  been  paid  off  by  Whaley  or  his  estate  upon 
the  second  bond,  the  executors  of  Wilkinson  could  not, 
at  least  in  equity,  have  recovered  payment,  upon  the 
original  bond,  of  more  than  the  trifling  balance  of  430/., 
which  still  remained  unsatisfied  at  the  time  of  the 
assignment ;  and  their  assignees  must  of  course  take  it 

subject 

(a)  Ca,  temp.  Hardwicke,  133.  (<?)  2  Fern.  608, 

lb)  16  Vm.  Ah.  tit.  Obligation,         id)  11  Vet,  1 2. 
(P.)  pi.  19. 


I8S  CASES  IN  CHANCERY. 

1834'.  subject  to  the  same  equity.  The  second  bond  was  not» 
properly  speaking,  a  collateral  security,  but  was  rather 
given  by  way  of  substitution  pro  tanio  of  the  first;  and 
though  the  first  was  not  extinguished  at  law,  it  was 
gone  in  equity,  to  the  extent  of  the  payments  recovered 
under  the  second,  the  instant  those  payments  were  made. 
The  mere  fiict,  that  here  the  first  bond  was  kept  alive  as 
a  subsisting  legal  instrument,  cannot  make  a  diflerence 
any  more  than  does  the  delivery  of  a  bond  to  the  surety 
who  pays  ofi*  the  debt,  or  the  assignment  of  it  to  a 
trustee  for  his  benefit ;  circumstances  which  have  been 
determined,  in  Ccpis  v.  MiddUton  (a),  and  Jonei  v. 
Davids  (6),  in  no  degree  to  improve  the  situation  of  the 
surety.  The  principle  of  those  two  cases  goes  the  full 
length  of  the  decision  now  sought  to  be  reversed ;  for 
the  whole  of  the  debt,  to  secure  the  repayment  of  which 
to  Wh(deif%  estate  the  assignment  was  taken,  had  been 
already  paid  o£P,  and  was  gone  at  the  time.  It  is  urged 
that  WhaUy  was  not  a  surety  in  the  first  bond,  and 
therefore  that  his  representatives  have  now  a  right  to 
consider  it  as  a  collateral  security  for  what  his  estate  has 
paid  upon  the  second :  but  this  is  a  distinction  without 
a  difierence.  The  two  obligations  together  constituted 
but  one  security,  in  which  the  Shmxis  were  the  principal 
debtors ;  and  fVhaley^  though  to  a  limited  amount  only, 
.was  surety  for  them ;  and  the  latter,  by  discharging  the 
burthen  to  the  extent  of  his  suretyship,  in  effect 
destroyed  the  original  obligation  to  that  extent.  An 
assignment  of  the  bond  oF  1816  could  not  entitle 
Whalej/s  representatives  to  claim  as  specialty  creditors 
of  Henry  Shaw ;  and  the  difference  between  the  situation 
of  Henry  and  Richard  is,  in  this  resj^ct,  merely  formal. 


Tfie 

(a)  1  r.  *  iJ,  224.  (6)  4  Ruts.  8T7. 
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Tke  Lord  Chancellor,    after  stating  the  circum-        1834. 
stances  out  ef  which  the  question  arosei  gave  judgment 
as  follows :  — 

The  principles  upon  which  Copts  v.  MiddUton  (a)  rests 
are  sound  and  unquestionable;  and  it  is  only  upon  a 
narrow  and  superficial  view  of  the  subject  that  the  deci- 
sion has  ever  been  charged  with  refinement  or  subtletjr. 
The  ground  of  the  determination  was  clear;  it  was 
founded  in  the  known  rules  of  law,  and  determined  in 
strict  conformity  with  the  doctrines  of  this  Court. 

m 

The  only  case  in  the  books  really  inconsistent  with 
it  was  Parsons  v.  Briddock  {b)t  where  Lord  Conoper 
decreed,  thvt  a  judgment  which  had  been  entered  up 
against  the  bail  should  be  assigned  to  the  sureties  of  the 
bail,  to  reimburse  them  what  they  had  paid  on  account 
of  their  obligation ;  and  this  case  is  recognised,  but  to  a 
certain  extent  only,  by  Sir  Wm.  Grant  in  Wright  v.  Jlfor- 
ley.  {c)  The  other  cases  were  either  wide  of  the  pointy 
or  not  finally  determined  Thus  Gayner  v.  Itoyner^ 
before  Sir  T,  Sewell,  though  considered  by  Sir  Thomas 
Phuner,  in  Bobinson  v.  Wilson  {d)  as  ruling  that  a  suretj 
paying  off  a  specialty  debt  is  a  specialty  creditor  of  the 
principal,  decides  no  such  point;  for  that  was  the  case  of 
an  assignment  decreed  to  be  made  of  a  mortgage  whic^ 
had  been  given  by  the  principal  debtor  as  a  collateral 
security  for  a  portion  of  the  debt,  and  which  plain^ 
continued,  and  was  a  subsisting  security  after  payment 
of  the  bond.  Then  Hotham  v.  Stone  (e),  decided  at  the 
Rolls  in  1810,  and  not  reported,  was  appealed,  and 
apparently,  never  finally  determined ;  and  Sir  Tliomas 
Plumer  desired  Robinson  v.  Wilson  to  stand  over  until 

the 

(a)  1  T,  4-  Ruts.  2^4.  (rf)  2  Mad.  434. 

<6)  2  Fern.  608.  (c)  1  ST.  4-  Rutk.  2QC.  note.     ^ 

(c)  n  Ves,  12. 
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1B34.  the  reside  of  the  appeal  shoold  be  known.  AUbongfa, 
therefore^  the  way  could  not  be  said  to  have  been  pm- 
pared  for  Copts  v.  MiddUtan  by  any  former  decision, 
there  was  no  body  of  authority  against  it,  and  the  prin- 
ciples on  which  it  was  decided  appear  to  be  clear. 

When  a  person  pays  off  a  bond  in  which  he  is  either 
co-obligor  or  bound  subsidiarif,  he  has  at  law  an  action 
against  the  principal  for  money  paid  to  his  use,  and  he 
can  have  nothing  more.  The  joint  obligation  towards 
ihe  creditor  is  held  to  give  to  the  principal  notice  of  the 
payment,  and  also  to  prove  his  consent  or  audiority  to 
the  making  that  payment.  This  is  necessary  for  ending 
any  roan  who  pays  another^s  debt  to  come  against  that 
other,  becanse  a  person  cannot  make  himself  the  credttor 
of  another  by  volunteering  to  discharge  his  obligations. 
But  beyond  this  claim,  which  is  on  simple  contract 
marely,  there  exists  none  against  the  principal  by  the 
surety  who  pays  his  debt;  nor,  when  the  matter  is  closely 
viewed,  ought  there  to  exist  any  other.  The  obligation 
by  specialty  is  incurred  not  towards  the  surety,  even  to 
the  event  of  his  paying,  but  only  towards  tlie  oUigee ; 
and  there  is  no  natural  reason  why,  because  I  bind 
myself  under  seal  to  pay  another  person's  debt,  the 
creditor  requiring  a  security  of  that  high  nature,  t 
should  therefore  have  as  high  a  security  against  the 
principal  debtor.  If  I  had  chosen  to  demand  it,  I 
might  have  taken  a  similar  obligation  when  I  became  so 
bound ;  and  if  I  omitted  to  do  so,  I  can  only  be  con- 
sidered as  possessing  the  rights  which  arise  from  having 
paid  money  for  him  which  I  had  voluntarily,  and  with* 
out  consideration,  undertaken  to  pay. 

The  case  standing  thus  at  law,  do  considerations  of 
equity  make  any  alteration  in  its  aspect?    The  rule  here 
is  undoubted,  and  it  is  one  founded  on  the  plainest  prin- 
ciples 
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cipks  of  natural  reason  and  jostiee,  that  the  surety  pay^  IBdl*. 
ing  off  a  debt  shall  stand  in  the  place  of  the  creditor,  and 
have  all  the  rights  which  he  has,  for  the  purpose  of  ob- 
taining his  reimbursement.  It  is  hardly  possible  to  put 
this  right  of  snbsdtution  too  high,  and  the  right  results 
more  from  equity  than  from  contract  or  quasi  contract; 
unless  in  so  far  as  the  known  equity  may  be  supposed  to 
be  imported  into  any  transaction,  and  so  to  raise  a  oon>- 
tract  by  implication.  The  doctrine  of  the  Court  in  ttiis 
respect  was  luminously  expounded  in  the  argument  of  Sir 
Samuel Ramilfy  in  Crajfthome  v.  Sminburne  (a);  and  Lord 
EUtm^  in  giving  judgment  in  that  case,  sanctioned  the 
exposition  by  his  full  approval.  *'  A  surety,"  to  use  the 
language  of  Sir  S.  Bo9niUj/s  reply,  *^  will  be  entitled  to 
every  remedy  which  the  creditor  has  against  the  prln^ 
cipal  debtor,  to  enforce  every  security  and  all  meaus  of 
payment;  to  stand  in  the  place  of  the  creditor,  not  only 
through  the  medium  of  contract,  but  even  by  means  of 
securities  entered  into  without  the  knowledge  of  the 
surety;  having  a  right  to  have  those  securities  transit 
ferred  to  him,  though  there  was  no  stipulation  for  that; 
and  to  avail  himself  of  all  those  securities  against  the 
debtor/'  (b)  I  have  purposely  taken  this  statement  of 
ihe  right,  because  it  is  there  plaeed  as  high  as  it  ever  can 
be  placed,  and  yet  it  is  quite  consistent  with  the  prin- 
ciple of  Copis  V.  Middleton. 

Thus  the  surety  paying  is  entided  to  every  remedy 
wliich  the  creditor  has.  But  can  the  creditor  be  said  to 
have  any  specialty,  or  any  remedy  on  any  specialty,  after 
the  bond  i^  gone  by  payment  ?  The  surety  may  enforce 
any  security  ai^ainst  the  debtor  which  the  creditor  has; 
but,  by  the  supposition,  there  is  no  security  to  enforce, 
for  the  [myment  has  extinguished  it.     He  has  a  right  to 

have 

{a)  14  Fe$.  160.  (5,  Ibid.  168. 
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1884^  bave  all  the  securities  transferred  to  him ;  bttt  there  are» 
in  the  case  supposed,  none  to  transfer;  they  are  abr 
solutely  gone.  He  may  avail  himself  of  all  those  se* 
eurities  against  the  debtori  but  his  own  act  of  payment 
has  left  none  of  which  he  can  take  advantage.  Living  the 
principal  debtor,  the  surety  could  only  bring  indMiaim 
assumpsit  for  the  money  he  had  paid  to  that  principal'a 
use.  The  death  of  that  debtor  cannot  clothe  him  with  a 
higher  title.  Living  the  debtor,  the  creditor  could  not 
have  assigned  the  bond  on  payment  by  the  surety ;  foe 
there  was  no  longer  any  thing  to  assign.  The  death  of  the 
debtor  cannot  surely  operate  a  revivor  of  the  specialty^ 
enable  the  creditor  to  assign  it,  or  the  Court  to  hold  it 
assigned  in  equity,  and  empower  the  surety  to  sue  upon 
it  the  executors  or  administrators  of  him  who,  had  h^ 
chanced  to  survive,  never  could  have  been  sued,  except 
upon  the  money  counts  in  an  action  of  assumpsit.  Ob* 
serve  the  consequence  that  would  have  followed  from 
any  other  principles,  while  the  law  of  debtor  and  creditor' 
continued  as  it  was  till  the  recent  alteration,  and  when 
landed  estates  were  not  real  assets  for  payment  of  simple 
contract  debts.  If  the  principal  debtor  continued  alivei 
the  surety  could  not  in  any  way  touch  his  real  estateSf 
except  through  the  m^ium  of  a  judgment ;  but  if  he 
happened  to  die,  his  real  estates  became  assets,  although 
the  law  had  never  been  changed.  There  can  be  no 
doubt,  therefore,  with  respect  to  the  principle  ofCcpis  v. 
Middleton  ;  and  Lord  Eldon  expressed  himself  without 
any  hesitation  in  that  case,  though  pressed  with  the  au- 
thority of  Sir  William  Grant  in  Hotham  v.  Stone^  upon 
which  he  remarked  that  the  case  bad  been  appealed  and 
compromised  without  coming  to  an  argument. 

But  it  is  most  material  to  the  question  now  before  the 
Court,  to  mark  and  keep  distinctly  in  mind  the  grounds 
of  the  decision  in  Coj)is  v.  Middleton ;  and  it  is  for  this 

reason 
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reason  that  Ihave  decsmed  it  neeessaiy  to  state  ihem  so       1S84. 
particularly ;  for  they  am  such  as  do  not  exist  at  all  ia 
die  case  at  present  under  eonsideratioii. 

Suppose  that  the  debt  in  Capis  v^  Middleioti  had  been 
paid^  not.  by  the  surety  bound  in  the  same  obUgatioa 
with  the  principal,  but  by  a  third  piirty,  who  had  bj  a 
separate  instrument  made  himself  liable  for  the  same 
debt ;  it  is  dear  that  the  reason  upon  which  the  decision 
rested  would  have  failed  akogetfaer,  while  ^very  one.  of 
the  general  arguments  drawn  frcun  the  fights  of  a  surety 
to  stand  in  the  shoes  of  the  creditor  woiidd  have  risen  up 
agaihst  the  decision  with  a  force  riot  to  be  resisted.  Now 
that  ia  the  present  case.  John  Whaieif  became  bound  in 
the  year  IS  16  with  Henry  Shaw  as  the  surety  of  JStdioni 
Shtvw^  the  principal  debtor.  In  the  obligation  eatiered 
into  in  that  year  he  became  bound  by  an  instrument 
executed  separately  from  the  original  bond ;  and  he  and 
his  representatives  subsequently  paid  off  the  debt  which 
he  had  then  incurred,  and  paid  it  off  in  discharge  of  his 
own  obligation.  The  debt  on  the  original  bond  being 
thus  satisfied  as  far  as  the  creditor  was  concerned  by 
the  second  bond  being  paid  off,  the  original  bond  of 
181d  was  assigned  in  trust  for  the  estate  of  John.  Who*  • 
fey,  ^hich  had  thus  discharged  the  debt. 

It  cannot  in  this  case  be  contended  that  the  specialty 
was  gone;  tha(  the  bond  of  lSl2'waa  paid  off  and  at  an 
end,  and  that  in  the  year  18S0  there  remained  nothing 
to  be  assigned.  The  bond  of  1812  subsbted  to  the 
eflfect  of  being  assignable;  the  bond  of  1816,  indeed, 
was  paid  by  John  Whaley^  and  could  not  be  assigned 
tp  him  or  his  representatives  so  as  to  give  him  a  claim 
as  a  ^lecialty  creditor  against  Hetiry  Shaafs  estate.  As 
^guinat  tb4t  estate  Wbof^  could  only  claim  on  the  inde^ 
bUaius  0$sump^it  at  law,  and,  in  equity,  he  could  only 

Vol.  hi.  O  stand 


Shaw. 
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I8S4.        stand  as  a  simple  contract  creditor;  for  there  wns  no 
H  1^  '         longer  any  thing  capable  of  assignment;  the  securi^ 
V.  was  gone  by  being  paid  off,  but  the  security  of  1812,  in 

which  the  transaction  had  its  origin,  remained ;  the  pay- 
ment, which  of  necessity  must  be  attributed  to  the  bond 
in  which  John  Whaley  was  an  obligor,  could  not  ex- 
tinguish  that  to  which  he  was  a  stranger;  there  was 
something  consequently  to  assign,  and  an  assignment 
was  in  fact  executed.  Copis  ▼.  Middleton  was  the  case  of 
J(An  fVhaUy  or  his  representatives  claiming  as  specialty 
creditors  against  Henry  Shaw  or  his  estate;  and,  ac- 
cording to  the  rule  in  that  case,  they  would  have  claimed 
in  vain.  Copis  v.  Middleton  was  not  the  case  of  John 
Whdlejf  or  *  his  estate  paying  his  separate  bond,  and 
taking  an  assignment  of  a  formerly  executed  and  still 
subsisting  security,  viz.  the  bond  of  1812,  and  no  one 
of  the  reasons  which  decided  that  is  applicable  to  this 


Thus,  to  try  how  &r  these  reasons  apply,  a  surety  has 
a  right  to  all  the  securities  in  force  against  the  principal 
debtor.  John  Whala^  or  his  representatives,  therefore, 
have  a  right  to  the  benefit  of  the  bond  given  by  Richard 
ShaWf  because  that  is  still  in  force.  In  Copis  v.  Middleton 
the  Court  admitted  the  surety's  right,  as  against  the  prin- 
cipal debtor,  to  stand  in  the  shoes  of  the  creditor,  but 
said,  there  were  no  shoes  for  him  to  stand  in,  because 
the  bond,  having  been  being  paid  off  by  a  party  to  it,  was 
gone  at  law.  Here  there  are  such  shoes ;  the  bond  of 
1812  is  not  paid  off,  and  it  has  been  formally  assigned 
by  the  creditor  to  John  Whaletf^  representatives. 

It  is  difficult  to  suppose  a  ground  for  excluding  John 
Whalej/%  representatives  in  this  case  that  would  not  de- 
prive any  purchaser  of  a  bond  of  the  right  to  what  he  had 
bought,  or  at  least  prevent  a  collateral  surety  from  be- 
coming 
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coming  purclraser  oF  the  obligation  which  lie  had  gua-  1834. 
ranteed.  by  a  separate  instrument  By  paying  off  h  is  own 
bond  and  obtaining  an  assignment  of  the  bond  of  1812, 
John  Whaley  and  his  representatives  had  become  pur- 
chasers of  the  latter  specialty,  and  stood  in  the  relation 
of  assignees  of  the  debt.  It  is  true  that,  if  the  surety  had 
paid  off  the  bond  in  which  he  was  Ixmnd,  he  could  have 
no  assignment ;  but  that  is  because,  in  paying  at  once  his 
owii  debt  and  the  principal's,  he  had  extinguished  the 
obligation* 

Observe  how  clearly  the  principles  of  pleading  at 
common  law  keep  the  cases  distinguished.  When  the 
bond  of  John  Whaley  and  Henry  Shaw  was  discharged 
by  the  payment  made  by  Whaler/^  if  an  action  had  been 
brought  by  Whaley  against  Richard  Shaw  on  the  bond 
of  1812,  payment  could  not  have  been  pleaded  ;  for  the 
obligor  must  have  pleaded  that  he,  or  some  one  by  his 
authority  and  on  his  behalf,  had  paid  the  debt  for  him ; 
nor  could  acceptance  by  the  obligee  in  satisfaction  be 
pleaded ;  for  that  must  also  be  acceptance  in  satisfaction 
of  the  obligation,  and  it  is  clear  that  the  payment  was 
made  and  the  satisfaction  given  in  respect,  not  of  the 
bond  of  1812,  but  of  the  bond  of  1816,  in  which  Whaley 
was  an  obligor.  But  where  the  surety,  as  in  Copis  v. 
Middleton,  pays  off  the  bond,  he  being  himself  a  party 
to  it,  that  payment  is  pleadable  in  bar  of  any  action 
which  may  be  brought  upon  it ;  consequently  the 
specialty  is  gone. 

In  deciding  Copis  v.  MiddLeton^  Lord  Eldon  expressly 
admitted  that  where  a  mortgage  has  been  given  in  further 
security  for  the  same  debt,  the  surety  who  paid  off  the 
specialty  was  entitled  to  an  assignment  of  the  mortgage ; 
and  so  if  there  was  but  one  specialty,  viz.  the  mortgage, 
because  there  the  payment  did  not,  as  in  the  case  of  a 

O  2  bond, 
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1854.  bond»  OLttnguish  the  security  withoat  a  reconvejanoe^ 
and  there  was  something  to  assign  or  transfer.  It  is 
impossible^  in  principle,  to  distinguish  the  case  so  put 
from  the  present ;  the  ground  of  debt  is  the  same  in  the 
mortgage  and  the  bond,  as  it  is  the  same  here  in  the  bond 
of  1812  and  the  bond  of  1816.  Paying  off  the  mortgage 
debt  would  have  efiectually  excluded  the  mortgagee  from 
any  recourse  against  the  estate  in  equity ;  and  so  would 
paying  the  bond  of  1816  have  prerented,  in  equity,  die 
obligee  from  suing  on  the  bond  of  1812,  and  might 
possibly  have  called,  from  the  court  of  common  law  in 
which  any  such  action  was  brought,  an  order  to  stay 
proceeding  on  it  Yet  the  original  security  subsisted,  as 
the  mortgage  subsisted,  notwithstanding  the  discharge 
of  the  second  security,  and  the  inability  of  the  creditor 
to  avail  himself  of  it  in  an  equitable  point  of  view,  so 
as  to  have  double  satisfaction  of  his  debt.  It  subsisted, 
as  the  mortgage  did,  only  to  the  effect  of  clothing  the 
surety  with  that  creditor's  rights  against  the  principal 
debtor. 

Upon  the  whole  I  am  clearly  of  opinion  that  this  de- 
cree cannot  stand,  and  it  must  therefore  be  reversed  as 
far  as  regards  the  rights  of  fVhaUt^s  representatives. 


^^•^.  ^..^A^---    /^/^'  ^^^ 
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BULMER  t;.  JAY.  i*%  20. 2a 


npHE  facts  of  the  case,  together  with  the  material  ^"^'t  in  a 
^    provisions  of  the  marriage  settlement  upon  which  tleme^to 

the  question  arose,  are  stated  in  Mr.  Simonfs  report  ""*  ■  ^^  ^^ 

.  money 

upon  the  hearing  of  the  cause  in  the  court  below,  (a)         charged  on 

the  settled 
estate,  at  the 
The  Vice- Chancellor  havings  among  other  things,  de-  end  of  twelve 

clared  that  the  next  of  kin  of  Ann  Carwardine  were  entitled  Jhe^deceawof 
to  the  sum  of  750/.  charged  upon  the  messuages  and  'be  sunrivor 
premises  comprised  in  the  settlement,  and  directed  the  and  wife  and 

Master  to  inquire  who  were  her  next  of  kin  livini?  at  ^pny  the 

,  ,  ,  same  to  the 

the  time  of  her  death,  the  surviving  executor  of  Richard  executors  or 

Carwardine,  the  husband,  presented  a  petition  of  appeal  «^™|ni8trators 

against  his  Honor's  decree.  held,  upon  the 

whole  scope 
and  context 
Mr.  Knight  J  and  Mr.  Slinton,  for  the  appeal.  of  the  instru- 

ment, a  trust 

The  ViG^-CiMiicdJor  has  determined  that  thfe  Words  ^^""/^e  "«?' 

...  .       /.     J  of  kin  of  the 

^  executors   or   administrators  -     of  Ann  Canoardine,  wife,  although 

whidi  occur  in  the  dause  disposing  of  the  750/.  in  the  ^^^  husband's 
ewnt,  which  has  happened,  of  her  making  no  appoint-  lifetime. 
meat,  are  to  be  intended  her  next  of  kin.  No  case  can 
be  produced  in  which  such  a  sense  has  been  ever  given 
to  those  words,  although  it  would  require  powerful  au* 
tkorky  to  justify  the  Court  in  departing  so  widely  from 
dieir  ordinary  technical  construction,  in  order  to  effec- 
tuate what  may  seem  a  more  luitural  and  probable> 
intent;  especially  in  a  deed,  where  the  strict  rules  of 
interpretation  are  always  more  rigidly  observed.  It 
may  be  laid  down,  indeed,  as  a  proposition  generally 

true, 

(a)  4  Sim,  48. 

O  3 
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1 884.'  true,  that  words  of  this  technical  description  are  to  be 
understood  in  their  ordinary  sense,  unless  the  context 
requires  a  different  interpretation;  Saberton  y.Skeek{a)^ 
Collier  v.  Squire  (6),  Anderson  ▼.  Dawson,  {c)  Now, 
primd  facie  *^  executors  or  administrators "  are  mere 
words  of  limitation,  as  *'  heirs  and  assigns"  are  with 
respect  to  real  estate,  and  they  indicate,  therefore,  no 
more  than  an  intention  to  vest  in  the  donee  an  absolute 
interest  in  the  subject  of  the  gift.  The  fund  was  not 
to  be  raised  till  twelve  months  after  the  death  of  the 
survivor;  and,  according  to  the  language  of  the  instru- 
ment, the  trust  is  operative  whether  the  husband  sur- 
vives or  not.  But  what  would  have  been  the  conse- 
quence had  the  wife  been  the  survivor?  Can  it  be 
supposed  that  she  was  to  take  no  more  than  a  life  in- 
terest in  the  fund  with  a  power  of  appointment,  and 
that  in  default  of  appointment  her  next  of  kin  were  to 
take  as  purchasers?  Such  a  supposition  is  unnatural 
and  absurd;  4nd  yet  that  is  the  conclusion  to  which  the 
Vice-Chancellor's  construction  inevitably  leads,  unless 
it  is  to  be  held,  in  opposition  to  the  express  language  of 
the  deed,  that  the  clause  was  only  to  have  effect  in  case 
Mrs.  Caracardine  died  in  her  husband's  lifetime*  The 
plain  object,  as  well  as  effect  of  the  settlement,  was  to 
vest  the  fund  in  the  wife  to  her  sole  and  separate  use, 
and  to  give  her,  notwithstanding  coverture,  the  absolute 
control  over  it;  and  if  she  died  first,  having  made  no 
appointment,  the  money  was  directed  to  vest,  as  it 
would  indeed  have  vested  without  any  such  direction, 
in  the  party  who  was  entitled  to  take  upon  himself  the 
character  of  her  legal  personal  representative,  in  other 
words,  her  husband  surviving  her. 


The 


(a)  1  i?.  4-  Af.  587.  (c)  15  Ves.  552. 

{6)  3  Rtus.  467. 
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The  decree^  even  upon  its  own  principles^  cannot  be  1834. 
right ;  for  it  would  enable  Mrs.  Caraxn-din^s  next  of 
kin  to  claim  the  whole  fund  unaffected  by  her  liabilities, 
although,  for  any  thbg  that  appears,  she  may  have  died 
insolvent,  and  although  it  is  now  perfectly  settled  that 
the  separate  property  of  a  married  woman  may,  by  her 
general  course  of  dealing,  as  well  as  by  her  special  con- 
tracts, be  made  answerable  for  her  debts;  Murrojf  y. 
BarUe.  (a) 

Mr.  Bolfe  and  Mr.  W.  C.  L,  Keene,  conirdj  relied 
upon  what  they  submitted  was  the  plain  intent  of  the 
parties,  as  that  was  to  be  collected  from  the  whole  scope 
and  nature  of  the  contract,  and  the  language  of  its 
several  provisions;  for,  as  Lord  Thurlaw^  in  Woodcock 
v.  Duke  of  Dorset  (b)  had  said,  even  though  the  words 
were  strong  and  difficult  to  manage,  the  intention  of  the 
settlement  was  the  truth  and  honour  of  the  case .-  Bailey 
V.  fVrighl  (f),  -Wait  v.  Walt,  {d)  The  distinction  be- 
tween the  rules  of  construction  supposed  to  be  applicable 
to  deeds  and  wills  was  exploded  by  Lord  Kenyon  in 
Wright  v.  Kemp,  {e) 


The  LoED  Chancellor,  after  stating  the  substance      Afoy  S9. 
of  the  marriage  settlement,  and  the  question  raised  upon 
it,  proceeded  as  follows :  — - 

In  this  case  the  Vice-Chancellor  was  of  opinion  that 
the  sum  went  to  the  next  of  kin  of  Ann  Pritchard^  after- 
wards Ann  Carvoardinej  and  his  Honor  made  a  declara- 
tion to  that  effect,  without  regard  to  any  possible  debts 

which 

(a)  4/S!ti7i.83.  {d)  3  Fe«.244. 

{b)  3  Bro.  C.  C.  569.  (r)  3  T.  R.470. 

(c)  18  Fe«.49. 

O  4 
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1W4.  which  she  mi^  owe  to  others.  I  cm  hcfe  no  docibi 
tliat  ^is  declanrttoii  is  loo  ktge.  The  sem  must  be 
liable  to  any  ddits  of  hers,  or.  to  sony  liability  which 
fllie  may  bare  incurned  aflJHtjng  (ler  property.  Wheo 
tber  she  did  iocur  any  such  liability  I  imow  noC 
Whether  abe  had  a  separate  estate  in  the  sum  it  is 
umieoessaiy  to  inqiure :  boA  if  she  had,  and  if  she 
affected  it  validly  with  any  debts  of  hers,  to  those  debts 
the  sum  was  certainly  liable. 

Bttt  in  all  other  respects  I  agree  with  his  Honor. 

The  words  <^  executors  or  administrators"  are  not,  by 
their  natural  import,  calculated  to  describe  next  of  kin. 
On  the  contrary,  executors  are  persons  selected  by  the 
testator,  and  administrators  are  those  named  by  the 
Ecclesiastical  Court  GreneiiaUy  speaking,  therrfore,  the 
e;cpr6Ssion  ^*  executors  or  administrators "  cannot  be 
intended  next  of  kin.  But  it  is  undeniable  that  an 
instrument,  be  it  a  deed  or  be  it  a  will,  may  employ 
those  words  in  such  a  manner  as  to  leave  no  doubt  that 
they  do  not  bear  their  ordinary  sense.  Suppose  the 
instrument  were  to  recite,  in  another  part,  that  the 
maker  had  given  the  personal  estate  so  as  to  prevent 
any  one  whom  the  first  taker  might  select,  and  also  all 
whom  the  Ecclesiastical  Court  might  name,  from  taking 
either  as  trustee  or  beneficially,  no  one  can  doubt  that 
this  would  shew  the  words  **  executors  or  adminis- 
trators "  to  be  used  in  a  sense  other  than  their  ordinary 
acceptation.  I  have  put  a  strong  case;  but  others  may 
easily  be  conceived  which  shew,  quite  as  plainly,  that 
the  ordinary  sense  is  not  to  be  attributed  to  the  ex*- 
pression. 

LfCt  us  look,  then,  at  the  frame  of  the  present  instru- 
ment, and  see  whether  or  not  there  is  any  thing  in  it 

which 
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trhicfa  MdodKs  the  plain  Mid  orditHii^  mtaMfng  oT  the  18S4. 
words  ^  exeentdrs  or  admiilfstrators.''  I  tigree  eiMrely, 
that  imiesd  sofnething  of  this  1(iiid  fe  to  he  found  in  tbe 
instrament,  that  ordinary  sense  ttost  prevail.  The  proof 
dearly  Mts  on  those  who  ironld  set  np  another  sense  to 
pQt  in  its  stead. 

Now  if  it  had  been  intended  that  the  husband  should 
tAtj  ot-,  after  him,  his  pekMnal  r^presentativesy  cam  any 
thing  be  more  strange  and  utiimelKgible  than  that  this 
rdondftbout  method  cf  f^t^^  the  niMey  to  him  shonhl 
hate  been  adopted?  Ib^tead  df  sAiying  *<to  the  husband, 
his  ex^ators  and  adminidtt'ators,''  It  is,  that  he  shall 
take  tbroegb  'the  'c^x^eiitor  of  the  will,  or  the  admini- 
strator to  the  estate  and  effiscts. 

How  ctin  «3fne  suppose  the  design  to  hate  been  that 
he  titid  his  tepresentatives  should  take,  When,  instead  of 
giving  the  fund  to  them,  the  settlement  gives  it  to  the 
executors  or  adfnidistnitdl*s  of  his  \rife?  No  doubt  he  is 
entitled  to  it  if  those  executors  or  administrators  are  to 
administer  the  estate  and  effects  according  to  the  law  of 
diMribtltion.  But  is  not  this  a  tnost  extraordinary  and 
i^ubdiiibotfi  way  of  giving  it  to  him  ?  Hence  we  are 
not'bniy  natutalty  ted,  but  compelled  to  'find  some 
other  meaning 'for  the  words. 

Th^h  it  is  to'be  considered  thatnothing  can  be  more 
IHcely  than  that  the  parties  to  the  settlement  should  in- 
tend to  give  this  sum,  which  formed  originally  a  part  of 
the  wife's  estate  and  was  by  her  brought  into  the  settle- 
ment, to  the  family  of  the  wife.  It  is  set  apart,  as  it 
were,  for  her  ^^  she' is  to  have,  by  express  provision  in 
terms,  the  absolute  disposal  of  it.  In  whole  or  in  part 
she  may  appoint  to  it,  by  deed  in  writing  or  will,  not- 
withstanding her  coverture ;  and  it  is  only  in  the  event 

of 
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18S4>.  of  her  baviog  faUed  to  dispose  of  it,  that  the  clause 
in  qaestioQ  assumes  to  deal  with  it  at  all.  All  this 
clearly  shews  that  the  sum  is  set  apart  for  her  and  bers. 
If  "  executors  or  administrators"  are  (o  be  taken  in  the 
ordinary  sense  of  the  words,  it  is  set  apart  for  her,  if  she 
chooses  to  appoint  by  deed  or  will;  but  otherwise  not  at 
all,  —  it  falls  at  once  to  her  husband. 

The  provision  in  the  settlement,  that  if  the  real  estate 
on  which  the  750/.  were  to  be  raised  should  prove  in- 
sufficient, the  husband's  'estate  should  bear  the  defi- 
ciency makes  it  still  more  difficult  to  suppose  that  the 
husband  is  to  benefit  by  that  sum,  as  he  must  do  if 
*^  executors  or  administrators  "  be  taken  in  the  ordinary 
sense  of  those  words.  According  to  the  construction 
contended  for  it  would  be  provided,  that  the  husband's 
estate  should  be  charged  with  a  sum  to  be  paid  to  the 
wife's  representatives,  in  order  that  they  might  pay  it 
over  to  the  husband  himself  or  his  representatives;  a 
kind  of  arrangement  which  it  may  be  safely  asserted  no 
persons,  with  their  eyes  open,  ever  made. 

The  cases  do  not  throw  any  very  material  light  upon 
this  question ;  because  it  depends,  by  its  nature,  upon  its 
own  particular  circumstances.  Nevertheless  there  is 
abundant  authority  for  holding  that  words  which,  by 
their  natural  force  and  eflect,  are  sufficient  to  designate 
the  husband,  may  from  the  context  be  so  plainly  in- 
tended to  exclude  him,  that  they  shall  be  received  in  the 
sense  which  leaves  him  out. 

Thus  in  Bailey  v.  Wright  (a),  which  was  a  case  very 
ably  argued  and  fiilly  considered,  the  words,  and  in  a 
settlement  too,  were  **  to  the  wife's  next  of  kin  or  per- 
sonal 

(rt)   18  /V*.  49. 
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sonal  representatives."  Now  no  one  can  doubt  that  I8S4* 
these  words,  taken  alone  and  without  more,  are  suffi- 
cient to  designate  the  husband ;  and  so  it  was  strongly 
and  learnedly  contended  in  that  case,  nor  indeed  was 
it  denied  on  the  other  side.  But  the  Court  held  that, 
in  the  settlement  which  it  was  called  upon  to  con- 
strue, the  husband  could  not  be  meant,  or  rather,  that 
the  frame  of  the  settlement  was  such  as  to  exclude  him, 
although  the  words  used  comprehended  him ;  for  Sir 
William  Grant  said  that  it  seemed  hard  to  conceive 
how  a  limitation  to  the  wife's  next  of  kin  should  be 
introduced  except  for  the  purpose  of  excluding  the  hus- 
band, and  he  added  that  if  the  intention  was  to  exclude 
him  by  the  use  of  the  words  *^  next  of  kin,''  he  could  not 
be  let  in  by  the  subsequent  words  **  personal  representa- 
tives." 

The  cases  cited  against  the  construction  are  quite  in- 
conclusive and  the  best  thing  the  Appellant's  counsel 
have  to  say  in  respect  of  authority  is,  that  no  case  can  be 
cited  in  which  the  expression  **  executors  or  adminis- 
trators" has  been  construed  to  mean  **  next  of  kin ; "  a 
position  to  which  I  agree,  but  which  is  very  far  from  dis- 
posing of  the  question.  On  the  other  hand,  I  lay  wholly 
out  or  view  Bridge  v.  Abbot  {a\  Evans  v.  Ckarks{b)9 
HoUawajf  v.  Hclknmy  (c),  and  the  late  case  oiPalin  v. 
Hills  {d)j  that  class  of  cases  having  no  bearing  at  all 
upon  the  present  in  either  direction. 

Something  has  been  said  as  to  this  being  a  case  of 
words  employed  in  a  settlement,  and  not  in  a  will.     It 
appears  to  me  that  the  distinction  sometimes  taken,  and 
almost  as  often  lamented,  between  the  two  kinds  of  in- 
struments 

(a)  5  Bro.  C.  C.  224.  (c)  5  Vei,  399. 

{b)  I  Amt.  128.  (d)  \  Mylnc  if  Keen,A10, 
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18S4.  strumarts  does  not  find  a  legitimate  fiact  here.  The 
meaning  of  the  parties  is  to  be  gathered  from  the 
expressions  they  have  made  use  of,  and  those  are  such 
as  to  leave  no  doobt  in  my  mind  that  the  wife's  fiuntly 
were  intended  to  take  the  fund  here  set  apart,  should  she 
not  appoint  to  it  by  deed  or  by  will. 

The  decree  ntuvt  be  altered  by  adding  Uie  words 
'^  subject  to  any  claima  which  may  be  validly  made 
against  the  said  sum  in  respect  of  debts  or  liabHities  of 
the  wife,"  and  in  other  respects  affirmed ;  Init  without 
costs* 


^yC^.        ^.*,n,^    .     -^./^^^  ^'^^    ^3*? 
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Before  the 

MOUSLEY  t\  CARRt  LouniCok. 

MIBSIONEBB. 
Nov.  87. 

^TIHIS  cause  was  set  down  in  the  pqper  of  appeab       D^c.  7.' 

'*'    before  the  Lords  Commisuoners.    It  yfw^  heocd  It  Is  contrary 

upon  exoeptioDS  before  the  late  Maator  ef  the Roll%  tlceof ^T" 

who  made  an  ordeti  by  which  some  of  the  ezcgytions  Court  to  per. 

were  allowed^  and  others  over-ruled.     Against  ^t  rehearing 

order  a  petition  of  rehearing  was  brought  before  Lord  before  the 

Broi^hami  who  disallow^  some  of  the  exceptions  which  unleu  under 

had  been  allowed  by  the  Master  of  the  Rolls,  and  allowed  ^^^  ^^ 

^ ,  ^^  cumstancei. 

some  of  the  exceptions  which  bad  been  over-ruled  by 
bis  Honor. 


Mr*  Wigram  now  took  a  preliminary  objection,  that, 
as  there  had  already  been  one  rehearing  before  Lord 
Brot^Jutmj  it  was  contrary  to  the  practice  of  the 
Court  to  permit  a  second  rehearing  before  the  Lord 
Chancellor,  unless  a  special  case  were  made.  That 
rule  was  laid  down  by  Lord  Tharlaay  in  Fox  v.  Madt* 
reth  {a\  and  was  followed  by  Lord  Erskine  in  T%e 
East  India  Company  v.  Boddam,  (b)  The  point  was 
again  raised  in  Deerkursi  v.  The  Duke  of  S^.  Albans^ 
which  was  originally  heard  and  decided  by  Sir  JbAn 
Leack  when  Vice-Chancellor.  (r)  That  case  was  after- 
wards heard  on  appeal  by  Lord  Eldcn^  who  resigned  the 
seals  before  delivering  judgment;  Mid  it  was  i^in  heard 
on  appeal  in  December  1829  by  Lord  Lyndkvrsif  who, 
on  the  day  be  quitted  office^  gave  judgment,  simply 
affirming  bis  Honoris  decree.  Another  petition  of  re- 
hearing was  presfflted ;  and  came  on  to  be  heard  before 

Lord 

(a)  s  Cox,  1 58. ;  and  see  1  Harg»         (b)  13  Fa.  48 1 . 
Jurid,  Arg,  451.  ^  (c)  5  Mad.  S52. 
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1835.        Lord  Brougham  on  the  5th  of  December  1831,  when  the 

\l^  prdinuDary  objection  was  taken,  that  the  appelhints  had 

V.  BO  right  to  a  second  rehearing  before  the  Great  Seal. 

^^■■'        The  point  was  afterwards  fully  argaed  before  Lord 

Brougham^  assisted  by  the  late  Master  of  the  Rolls  and 

the  Vice-chancellor ;  and  the  rule  laid  down  in  For  ▼. 

Macireth^  and  in  The  East  India  Compafy  v.  Boddam 

was  established  by  the  concurrent  opinion  of  all  those 

judges.     It  was  admitted  on  that  occasion,  that  the  rule 

did  not  apply  to  motions,  or  petitions  in  bankruptcy. 

Mr.  Jdceibj  for  the  Appellants,  said  the  present  appeal 
was  not  brought  by  ihe  same  party,  and  it  had  never 
been  determined  that,  where  the  judgments  in  the  Court 
below  and  upon  a  rehearing  were  conflicting^  a  second 
rehearing  might  not  be  had  by  a  diflPereut  Appellant. 
The  point  in  question  was  by  no  means  so  entirely 
settled  as  was  supposed  by  the  case  of  Deerhurst  v.  The 
Duke  of  St.  Albans.  The  Master  of  the  Rolls,  in  de- 
livering his  opinion  in  that  case^  said,  it  did  not  appear 
to  him  that  the  Court  should  adopt  any  sudi  general 
rule,  with  respect  to  rehearings,  as  should  exclude  the 
exercise  of  a  discretion  as  to  a  second  rehearing  under 
special  circumstances;  and  that  the  cases  of  Brown  v. 
Higgs  (a)  and  Blackburn  v.  Jepson  (b)  would  not  fall 
within  the  principle  attempted  to  be  established,  for  they 
Ulrere  both  cases  in  which  two  rehearings  were,  allowed. 
It  was  true  that  the  cases  referred  to  by  his  Honor 
only  decided  that  there  might  be  a  rehearing  before  the 
Lord  Chancellor  after  two  rehearings  at  the  Rolls ;  and 
that  the  question  in  Deerhurst  v.  The  Duke  of  St.  Albans 
was  whether  there  might  be  a  second  rehearing  before 
the  Great  Seal,  which  his  Honor  thought,  in  ordinary 
cases,  could  not  be  permitted.     But  that  the  decision  in 

Deer- 

(fl)  8  Vet.  561.  (i)  2  r.  4-  5. 359. 
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Deerkursl  v.  The  Diike  of  St.  Albans  was  not  considered  as 
excluding  the  discretion  of  the  Lord  Chancellor  to  rehear 
a  cause  a  second  time,  was  plain  from  Foumier  v.  Paine  ^j 
the  very  next  case  in  which  the  point  was  considered,  and 
which  was  indeed  pending  at  the  time  when  an  inflexible 

rule 


IS35. 


*  FouRNiBR  V.  Paine. 


This  was  a  bill  of  foreclo- 
sure against  the  representa- 
tives of  the  mortgagor,  and 
a  party  claiming  under  an 
alleged  prior  equitable  secu- 
rity. 

The  Master  of  the  Rolls 
made  a  decree  in  favour  of 
the  claim  of  the  Plaintiff, 
but  that  decree  was  reversed 
upon  appeal  by  Lord  Lynd- 
hurst.  A  second  petition  of 
rehearing  was  presented  to 
Lord  Lyndhurst^  who  an- 
swered it  in  the  ordinary 
manner,  his  attention  not 
appearing  to  have  been  di- 
rected by  any  special  appli- 
cation to  the  nature  of  the 
petition.  The  appeal  came 
on  to  be  heard  before  Lord 
Brougham^  when  it  was  con- 
tended, on  tlie  part  of  the 
appellants,  that  this  case  was 
distinguishable  from  Deer- 
hurst  V.  The  Duke  of  St.  Al- 
bansy  inasmuch  as  the  rule 
laid  down  in  that  case  did 
not  apply  to  cases  where  the 
judgments  in  the  court  be- 
low, and  upon  the  rehearing, 


were  conflicting,  and  the 
second  petition  of  rehearing 
was  consequently  not  brought 
by  the  same  party. 

Lord  Brougham  said,  he 
considered  the  rule  laid  down 
in  Deerhurst  v.  The  Duke  of 
St.  Albans  as  declaratory  of 
the  practice  of  the  Court, 
but  not  as  excluding  the  pos- 
sibility of  a  deviation  from  it. 
It  was  laid  down  as  the  ge- 
neral, not  as  an  inflexible 
rule  on  the  subject.  It  ccr* 
tainly  was  not  understood  as 
applying  to  those  cases  only 
in  which  the  consecutive 
judgments  were  concurrent, 
and  not  conflicting.  His 
Lordship  expressed  an  opi- 
nion unfavourable  to  the  se- 
cond petition  of  rehearing, 
unless,  upon  conferring  with 
Lord  Lyndhurst^  he  should 
see  reason  to  come  to  a 
different  conclusion. 

The  case  was  afterwards 
reheard  by  Lord  Brougham 
upon  the  merits. 


183S. 
March  10. 


1S5S. 
July  A. 
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18S5.  rule  was  supposed  to  be  laid  dovn  in  Dterhwrd  ▼.  Tk€ 
Duke  qf  Si.Albanss  ibc  FowrnUr  v.  Paine  bed  beeu 
heard  upon  appeal  by  Lord  Lgfttikwrtif  and  was  rebcaid 
by  Lord  &rmgiawu  Supposing  a  petilioB  for  a  aeooad 
rehearing  before  the  Lord  ChanoeUor  y^  he  ifiegnlar, 
the  proper  course  for  the  other  side  was  to  apply  to 
have  the  cause  remored  from  the  paper  of  appeals ;  but 
so  long  as  it  remained  undisturbed  by  any  such  appli- 
cation, the  appellants  had  a  right  to  have  it  reheard. 

Lord  Commissumer  Suadwxix  said,  his  ioipfession 
was  that  the  rule  had  abready  been  established;  but,  if 
that  should  appear  doubtful,  it  was  right  that  a  pcnni  of 
so  much  importance  to  the  practice  of  the  Court  should 
be  argued  before  all  the  Lords  Commissioners. 


Dec.  7.  On  a  subsequent  day,  Lord  Commissioner  S/kathxtt 

intimated  that  he  had  conferred  with  the  Chief  Com* 
missioner ;  and  that  it  was  the  opinion  of  all  the  Lords 
Commissionerss  that  it  was  contrary  to  the  practice  of 
the  Court  to  alloiw  a  second  rehearmg  before  the  Gftat 
Seal,  except  under  special  ciroumstaiioss;  'and  that  an 
order  of  Court  to  that  effect  would  be  promulgated. 


j^.!i.'cy,^-/zt^'  :^^-  ^^S.^<^A 
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MURRAY  V.  BARLEE.  ism. 

AZiny  5»  S%  8* 

"DY  a  settlement  made  on  the  marriage  of  Charles  Whereamar- 
"^  WiUiam  Barlee  and  Frances  Sarah  MitchelL  certain  ^^,  woman, 

ha  vino  BC* 

freehold  estates  were  conveyed  to  three  trustees  and  their  parate  esute 
heirs,  to  the  intent  that  they  should  receive  yearly  during  ^"ii'J"* 
the  jouU  lives  of  Charles  Barlee^  and  Catherine  his  wife,  her  husband, 
and  of  Frances  Sarah  Mitchell^  and,  after  the  decease  of  ^^^r  in* 
Charles  Barlee^  or  of  Catherine  his  wife,  then  during  the  vuriauf  trans- 
the  joint  lives  of  those  two   persons  and  of  Frances  promised  by 

Sarah  Mitchell  a  rent-charge  of  100/.,  in  trust  to  pay  h''^  ^  P*7 

°.  ^  ^    mm,  but  with* 

and  apply  the  same  from  time  to  time  unto  Frances  out  referring 

Sarah  Mitchell,  or  permit  her  to  receive  the  same  for  ^^  ^ 

h^r  sole  use,  exclusive  of  her  then  intended  or  any  it  was  held, 

future  husband,  so  that  the  same  might  not  be  under  pmte^estote 

hig  was  liable  to 
the  payment 
of  the  solicitor's  bill  of  costs. 
Semble,  that  the  separate  estate  of  tifeme  covert  is  liable  in  equity  to  her  general 
engagements,  as  well  upon  an  implied  undertaking  as  by  a  written  obligation. 

.    Vol.  III.  P 
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18d4*  his  control,  or  subject  to  bis  dispositioiit  debts,  or  en- 
gagements; and  so  diat  the  receipts  of  Frances  Sarah 
AEicheUf  or  her  appointee  might,  notwithstanding  her 
coverture,  be  a  good  discharge  for  such  part  of  the 
same  as  should  therein  be  expressed  to  be  reouTed. 
Certain  other  freehold  estates  were  conveyed  to  the  same 
trustees  and  their  farirs  upon  the  like  trusts,  for  the 
separate  use  of  Frances  Sarah  Mitchell  during  her  life. 
The  settlemehit  contained  clauses  restraining  Fittnces 
Sarah  MitcheU  from  anticipating,  charging,  or  assign- 
ing the  growing  payments  of  the  rent-charge  of  100^ 
or  the  dividends  of  a  sum  of  400/.  which  had  been 
transferred  into  the  names  of  the  trustees,  knd  declared 
to  be  for  her  separate  use. 

The  marriage  took  place  shortly  after  the  date  of  the 
aetdement. 

In  the  year  1818  Mr.  and  Mrs.  Barlee  separated,  and 
from  that  time  continued  to  live  apart. 

In  April  1819  Mrs.  Barlee^  by  her  next  friend,  filed 
a  bill  against  her  husband  and  the  trustees  of  the  setde- 
ment,  praying  for  an  account  of  the  rents  and  dividends 
of  the  property  settled  to  her  separate  use;  and  by  a  de- 
cree made  at  the  hearing  of  that  cause  on  the  11th  of 
March  1825,  it  was  referred  to  the  Master  to  take  an  ac- 
count of  the  rents  and  dividends  received  by  the  trustees. 

In  pursuance  of  a  decree  made  on  further  directions 
on  the  2Sd  of  July  1828,  two  of  the  trustees  were  dis- 
charged, and  a  receiver  of  Mrs.  Barleys  separate  pro- 
perty was  appointed.  No  new  trustees  were  appointed 
in  the  room  of  the  trustees  discharged,  and  the  MQl. 
stock  was  transferred  into  the  name  of  the  Accountant- 
General^  in  trust  in  that  cause. 

The 
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But  daring  the  abpfeHneotioiiad  pmod^  the  Pkiotift 
were  ako  employed  by  Mrs.  BarUe  in  various  other 
matters  besides  the  suit  of  Barlee  v.  BarUe.  In  AugitU 
1S24  they  were  employed  by  her  in  opposing  a  petition 
presented  by  her  husband  to  the  I^ord  ChanoeUor  for 
the  purpose  of  obtainiog  a  oommisfljon  of  lanacy  against 
her,  which  petition  was  eventually  diimiased.  In  the 
came  year  they  oibtained  a  habeas  corpuSf  by  virtue  of 
which  Mrs.  Barlee^  who  was  at  that  time  confined  m 
Ipmmck  goal  under  the  process  of  an  ecclesiastical 
«ourt»  was  brought  up  and  discharged.  In  18£5  they 
were  amploj^  by  her  an  prosecuting  certain  persons 
for  a  cottspiracyt  and  they  afterwards  defended  a  suit 
instituted  against  her  for  the  purpose  of  charging 
her  separate  estate  with  certain  debts  alleged  to  have 
been  incurred  by  her  for  necessaries  while  living  apart 
from  her  husband.  Mr.  Barlee^  the  husband,  had 
several  yean  ago  boeome  bankrnpti  was  insolvent*  and 
resided  out  of  the  jurisdiction  of  the  Court.  Daring 
the  time  the  Plaintiffs  acted  as  the  solicitors  of  Mrs. 
BaHee^  ^various  letters  were  written  to  them  by  Mrs. 
Btifiee,  in  which  she  instructed  them  to  act  as  her  soli- 
cEtors;  and  in  some  of  such  letters  she  adverted  to  her 
husband's  bankruptcy  or  insolvency^  and  the  fret  of  bis 
having  left  E$igland  to  avoid  his  oreditorSf  and  she  pro- 
mised or  gave  the  Plaintiffi  to  undenstand  thfit  she 
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The  PlaintiA^  Oaries  Murray  and  James  ArcMbaU  1684^ 
Mftrrayf  were  retained  by  Mrs*  Barlee^  and  acted  as 
her  solicitors  in  the  cause  o(  Barlee  v.  Barlee  from  June 
1824  till  Nenoember  1828,  when  she  discharged  them  from 
being  her  solicitors;  and  by  difiereot  orders  made  in 
that  canse,  they  had  reoeitied  payment  of  the  several 
sums  in  respect  of  fiees,  chai^ges,  and  disbursements 
due  to  and  incurred  by  them  in  the  prosecution  ^  that 
cause. 
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18S4.  would  pay  the  costs  and  charges  to  become  doe  to  them 
for  business  done  by  them  for  her;  but  she  did  not  refiur 
to  her  separate  property,  or  expressly  promise  to  pay 
such  costs  and  charges  out  of  it.  The  bill  of  fisess 
charges,  and  disbursements,  other  than  the  costs  paid 
to  the  Plaintifis  in  the  suit  of  Barlee  v.  Barker  amounted 
to  upwards  of  700/.,  and  was  signed  and  delivered  by 
tlie  PIainti&  to  Mrs.  Barlee. 

The  bill,  filed  by  the  Plaintiffii  against  Carles  WiUiam 
Bmiee,  and  Rnnces  Sarah  his  wife,  and  the  continuing 
tmslee  of  their  nharringe  settlement,  stated  the  above- 
mentioned  Seicts,  and  prayed  a  declaration  that  tlie 
amount  due  to  the  Plaintiffs  for  their  fees,  charges, 
and  •  disbursements  ought  to  be  paid  to  them  out  of 
the  income  of  Mrs.  Barkers  separate  property;  and  that  a 
sofficient  part  of  the  monies  paid  into  the  Bank  by  the 
receiver  in  the  cause  of  Barlee  v.  Barlee^  and  of  the 
monies  to  be  thereafter  received  on  account  of  Mrs. 
Marletfn  separate  property,  might  be  applied  in  payment 
of  what  was  due  to  the  Plaintifi,  and  that,  in  the  mean* 
time,  Mrs.  Barlee  might  be  restrained  from  receiving 
any  part  of  the  proceeds  of  such  separate  property. 

To  that  bill  Mrs.  Barlee  put  in  a  general  demurrer, 
which  was  over-ruled  by  the  Vice-Chancellor.  The 
argument  and  judgment  upon  the  demurrer  are  re- 
ported in  the  fourth  volume  of  Mr.  Simowfs  BeporUj 
p.  88. 

The  cause  was  afterwards  heard  before  the  Vice- 
Chancdlor  on  the  17th  of  November  1881,  when  his 
Honor  decreed  that  the  bill  of  costs  should  be  taxed ; 
that  the  Plaintifis  should  give  credit  for  the  monies  which 
they  had  received  from  Mrs.  Barlee^  and  that  the  balance 
ehould  be  paid  to  them  out  of  those  particulars  of  her 

separate 
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•eparate  property  as  to  which  she  was  not  restrained 
from  anticipatioD. 

From  this  decision  Mrs.  Barlee  presented  a  petition 
of  appeal  to  the  Lord  Chancellor. 

T%e*  SoUdtor-General  (Sir  C.  Pepys)  and  Mr.  Jacobs 
in  support  of  the  decree. 

The  liability  of  the  separate  estate  of  a  married  woman 
to  her  general  personal  engagements  has  been  distinctly 
recognis^  by  Lord  ThurUm  in  the  cases  of  Hidme  v. 
Tenant  {a)  and  Lillia  v.  Aira/.  {b)  In  the  present  case 
there  was  an  engagement  on  the  part  of  Mrs.  Barlee^ 
equivalent  to  an  express  promise,  to  pay  the  Plaintifi 
out  of  her  separate  property,  for  she  declares  in  one  of 
her  letters  that  she  will  hold  herself  responsible  to  the 
Plaintiffs  for  the  payment  of  their  bill  of  costs,  if  they 
should  not  obtain  payment  from  her  husband.  This 
is  as  much  an  undertaking  to  pay  out  of  her  separate 
property  as  if  she  had  expressly  referred  to  it,  for  she 
had  no  other  means  of  answering  her  separate  obli- 
gations. That  it  is  not  necessary  specifically  to  chai^ 
the  separate  estate  with  the  payment  of  a  debt  in  order 
to  make  it  liable,  is  shewn  by  the  case  of  Ncrton.Y* 
Turvill  (c),  where  a  feme  covert  gave  a  bond ;  and  by 
BuUpin  V.  Clarke  (d),  where  a  decree  was  made  Ibr  pay* 
ment  of  a  promissory  note  gi¥eD  by  a  married  womaa 
out  of  her  separate  estate.  A  bond  or  other  security 
given  by  a  married  woman  having  separate  estate  has 
been  sometimes,  though  not  accurately,,  c^a^idered  in 
the  nature  of  an  appointment  of  her  separate  estate: 
GreaUetf  v..  Noble,  {e)    But  the  form  of  the  instrument 
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(a)  1  Bro.  a  C.  16. 

(b)  1  Ve$.  JUD.  277. 

(c)  2  P.  Wnu.  144. 


(<f)  17  K«f.365. 
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18S4.  b  perfectly  immaterial;  nor  is  it  necessary  that  there 
should  be  any  written  instrument  whaterer  to  bind  the 
separate  estate  of  the  wife,  if  her  intention  to  render 
it  liable  be  otherwise  sufficiently  manifested.  It  has 
been  held  in  a  case  before  Sir  William  Grant  [a\  where 
a  married  woman,  having  separate  property,  died  in- 
.debted  by  bond  and  simple  contract,  that  the  creditor 
by  bond  had  no  priority,  but  that  all  the  debts  must  be 
paid  pari  passu;  the  principle  being  thus  distinctly 
recognised,  that  the  separate  estate  of  a  married  woman 
was  liable  for  her  general  engagements.  Upon  the 
authority  of  that  case  an  implied  assumpsit  would  be 
sufficient  to  entitle  the  Plaintiffs  to  their  bill  of  costs ; 
but  it  is  not  necessary  to  rest  their  claim  upon  that 
ground,  for  there  is  an  express  written  undertaking  in 
the  letters  of  Mrs.  Barlee  to  pay  the  Plaintiffi,  and 
such  an  undertaking  is  as  binding  upon  her  separate 
property  as  a  bond  or  any  other  instrument 

Sir  Charles  Wetherell  and  Mr.  Girdlestone  jun.,  for 
the  Appellant. 

This  is  the  first  case  in  which  it  has  been  held  that 
the  implied  assumpsit  of  a  married  woman  would  charge 
her  separate  estate ;  for  though  it  has  been  assumed  at 
the  bar  that  there  was  an  express  undertaking  on  the 
part  of  Mrs.  Barlee  to  pay  oat  of  her  separate  estate, 
the  Plaintiff  do  not  by  their  bill  attempt  to  make  such 
a  case^  but,  on  the  contrary,  admit  that  no  reference 
was  made  by  Mrs.  Barlee  to  her  separate  estate,  and 
that  there  was  no  express  promise  to  pay  out  of  it  At 
law  a  married  woman  can  neither  sue  nor  be  sued,  and 
she  is  incapable  of  entering  into  a  contract,  even  though 
she  be  living  apart  from   her  husband,  and   have  a 

separate 

(a)  Anon,  18  Fes,  25$, 
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nep^ate  nmintenapce  secured  to  her  by  deed :  Marshall 
.y.  Button  {a) ;  and  even  in  equity,  though  her  separate 
estate  is  recognised}  and  she  ma^  bind  such  estate  by 
tcertain  acts  in  the  nature  of  an  cxecutipn  of  ^  power^ 
she  is  incapable  of  entering  into  a  pontract  properly  fo 
jcalled ;  and  her  bondj  her  bill  of  exphapgej  or  other  in^ 
strument,  though  operative  as  a  quasi  appointment  i% 
in  reali^^  qua  bond,  bill  of  exchange,  or  other  instru- 
ment, a  mere  nullity*  Her  person  is  aa  sacred  in  equity 
as  it  i3  at  I|Lw;  and,  though  the  rule  commpnly  laid 
down  is,  that,  quoad  her  separate  e^tes  ft  married 
.woman  is,  to  all  intents  and  purposes,  %Jeme  sole^  it 
will  be  fpund  that  for  moft  practical  purposes  thU  rule 
is  incapable  of  applipation.  Thus  her  separate  9tati^ 
canno^  be  so  severed  from  her  joint  status  as  to  enable 
the  Court,  where  it  is  of  opinion  that  she  has  rendered 
her  separate  estate  liable,  to  proceed,  according  to  the 
prdinary  course,  in  personam^  That  difficulty  was  felt 
by  I^ord  Tiurlaw  in  Hulme  v. .  Tenant  (6),  where  a  joint 
bond  given  by  a  Jem^  covert  having  separate  estate,  and 
her  husband,  being  an  instrument  raising  only  a  per- 
sonal demand,  was  held  to  bind  estatfss  conveyed  to 
trustees  to  the  separate  use  of  the  wife.  Lord  Eldon 
never  mentioned  that  decision  withoot  disapprobation. 
In  Nantes  v.  Corrock  {c)  he  called  it  a  prodigiously  strong 
case,  and  in  Jones  v.  Harris  {d)  be  intimated  that  wben^- 
ever  the  point  should  distinctly  occur,  it  would  require 
full  consideration.  It  was  not  without  much  besitatioa 
and  doubt  qs  to  to  the  authority  of  Hulme  y.  Tenant^ 
that  Sir  William  Grant,  in  Heatley  v.  Thomas  (e),  6^ 
dared  the  separate  estate  of  ^Jeme  eooert  liable  to  the 
payment  of  her  bond.  The  grounds  of  the  decision  in 
BuUpin  V*  Clarke  (g),  where  a  decree  waa  mad^  for 

the 

(a)  8  T.  M.  545.  (d)  9  Fet.  497. 

lb)  1  Bro,  C.  C.  16.  le)  15  F^i.  596. 

(c)  9  Fes.  182.  (g)  17  Fe9.365. 
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18S4.       Ae  payment  of  a  promissoiy  note  made  bj  a  married 
woman  out  of  her  separate  estatCf  do  not  appear,  tber# 
being  no  judgment,  and  the  case  bang  otherwise  ioH 
perfectly  reported.    The  same  obsenration  applies  still 
more  strongly  to  the  case  cited  on  the  other  side  (a),  in 
which  Sir  W.  Grant  is  said  to  ha^e  decided  that  the 
separate  property  of  a  married  woman  was  equitable  asseta 
iof  the  payment  of  all  her  debts,  and  that  simple  contract 
creditors  were  consequently  entitled  to  come  in  pari 
jHUSH  with  a  creditor  by  bond.   That  was  an  anonymous 
case,  communicated  to  the  reporter  ex  relatione^  without 
facts,  argument,  or  judgment;  and  cannot,  therefore,  be 
'safely  relied  upon  as  an  authority  which  ought  to  in- 
fluence the  Court  in  the  determination  of  a  point  so 
important  as   the    present      Laying   aside   qnestiona 
which  are  peculiar  to  this  case^ — such  as  whether  a 
written  retainer  can  be  considered  as  a  quasi  appoint- 
ment in  execution  of  a  power ;  whether  a  solicitor  could 
lawfully  take  such  a  security,  or  any  security,  for  future 
costs ;  and  whether  it  is  not,  at  any  rate,  against  equi^ 
that,  when  an  attempt  has  been  made  by  a  husband  to 
obtain  a  commission  of  lunacy  against  his  wife^  and  that 
attempt,  if  not  unjustifiable  and  oppressiTe,  has  at  least 
been  unsuccessful,  the  costs  of  the  proceeding  should 
oome  out  of  the  separate  estate  of  the  injured  party,  — 
laying  aside  these  topics  of  dbcussion,  the  question 
whether  the  implied  assumpsit  of  a  married  woman  can 
bind  her  separate  estate,  is  the  substantial  question 
before  the  Court,  and  that  question  may,  with  Uie 
exception  of  the  decree  now  appealed  from,  be  con- 
sidered  as    untouched    by   any  direct   decision.      In 
Greatley  v.  Noble  (&)  this  subject  was  much  discussed, 
but  it  was  not  necessary  to  decide  the  point.     Sir  John 
Leachf  however,  said,  that,  ^Ubough  it  was  not  then 

necessary 

(a)  Anon.  18  Ves,  358.  (6)  3  Mad.  79. 
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aecessary  to  decide  the  point,  he  thought  it  would  be 
difficult  to  find  either  principle  or  authority  for  reach- 
ing  the  separate  estate  of  a  fime  covert  as  if  she  were  a 

fime  9ok,  without  any  charge  on  her  part,  either  express 
or  to  be  implied;"  and  it  appears  from  a  previous 
passage  in  the  judgment,  that  by  *^  a  charge  to  be  im- 
plied,'' he  meant  a  charge  to  be  implied  from  her  join« 
ing  with  her  husband  in  a  security.  In  a  subsequent 
case  of  Shtart  v.  Lord  Kirkwall  {a),  which  was  a  bill  filed 
by  a  milliner  to  obtain  the  benefit  of  a  bill  of  exchange 
given  by  the  Viscountess  Kirkwallj  who  was  living 
apart  from  her  husband,  out  of  die  separate  estate  of 
the  Viscountess,  Sir  John  Leach  alluded  to  the  case  of 
iSreatley  v.  NobUf  and  said  he  continued  to  be  of  opi- 
<nion  that,  *^  a  Jeme  cooert  being  incapable  of  contract^ 
this  Court  could  not  subject  her  separate  property  to 
general  demands ;  but  that,  as  inoident  to  the  power  of 
enjoyment  of  separate  property,  she  had  a  power  to 
appoint  it,  and  that  this  Court  would  consider  a  security 
executed  by  her  as  an  appointment  pro  tanio  of- her 

'  separate  estate."  In  Aguilar  v.  Aguilar{b)  the  same 
learned  Judge,  repeating  the  doctrine  which  he  had 
laid  down  in  Greatley  v*  Noble  and  in  Stuart  v.  Lord 
Kirkwallj  observed  that  **  a  Jeme  covert  could  not,  by 
the  equitable  possession  of  separate  property,  acquire  a 
power  of  contract ;  she  had  a  power  of  disposition,  as 
incident  to  property,  and  her  actual  disposition  or  ap- 
pointment of  the  property  would  bind  hen  Being  in- 
capable of  contract  or  general  engagement,  this  Court 
could  not  fasten  upon  her  separate  property  those 
equities  which  arise  out  of  contract  and  general  engage- 
ment.'* The  result  of  the  cases  is,  therefore,  that, 
although  there  has  been  no  express '  determination  of 
the  point,  whether  a  wife's  separate  estate  is  liable  to 

her 

(a)  3  Mad,  387.  {h)  S  Mad.  4 1 4. 
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1984*  }>er  gwcfal  engsgementB  not  evideoQed  by  any  bolra- 
ment  ia  writing»  yet  a  very  strong  opinion  upon  the 
point  has  been  given  by  Sir  Jloim  Leach  in  those  cases 
•  where  the  question  was  raised  and  ddiberately  coqp 
sidered.  To  that  opinion  there  is  noUiing  opposodf 
acept  the  anonymous  case  before  Sir  W.  Grants  which 
is  too  hxxie  a  note  to  be  relied  upon,  and  the  didn  of 
X«ord  ThMrkm  in  Hulfnc  v.  Tenant  and  LUlia  v«  Airty. 
WbaX  Lord  UiurlaiD  says  in  Hulme  v,  Tenani  of  the 
wife's  general  personal  engagements  will  be  fi>und| 
upon  an  examination  of  the  context,  to  iqpply  not  to 
engagements  by  mere  parol,  but  to  writtoB  obligations^ 
which  would  raise  a  demand  only  against  the  person  of 
a  womap  if  she  were  sui  juris,  and  as  distinguished  from 
instruments  directly  binding  in  equity  the  separate  real 
estate*  As  to  Lillia  v.  Aireyf  it  was  a  case  where  a 
separate  maintenance^  was  allowed  by  the  husband,  and 
has  no  application  to  the  present  case» 

•    The  Soticitar^Oeneralf  in  reply. 

The  argument  on  the  other  side  proceeds  entirely 
upon  the  confusion  of  two  things,  between  which  there 
is  in  reality  no  analogy ;  namely,  the  contract  in  equity 
of  a  Jeme  covert  having  separate  estate,  and  an  ap- 
pointment in  execution  of  a  power.  At  law  sijeme  co^ 
vert  has  a  personal  incapacity  to  contract ;  but  in  equity 
^he  has  all  the  rights  and  liabilities  of  a  feme  sole  in 
respect  of  her  separate  estate.  She  may  deal  with 
it  in  whatever  manner  she  pleases,  whether  by  express 
charge  or  instruments  in  the  nature  of  specialties,  or 
Hby  simple  contract.  Her  separate  estate  is  the  creature 
of  a  court  of  equity ;  and  the  Court,  though  it  cannot 
reach  her  person,  will  follow  out  all  the  equities  arising 
from  the  separate  rights  with  which  it  invests  her,  and 
render  her  estate,  whether  personal  or  real,  liable,  upon 

that 
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that  principle  of  equality  which  ii  always  obeervei^  to  ll84ir 
the  general  demands  of  all  her  creditors.  Tbe^e  prin^ 
dplefl  are  plainly  deducible  from  all  the  authorities,  and 
they  were  distinctly  recognised  and  acted  upon  in  the 
anonymous  case  (a)  before  Sir  fV,  Qranh  the  anthgrity 
of  which  there  is  no  sufficient  reason  for  doubting* 
From  these  principles  it  follows,  that  it  is  not  neceisary 
that  there  should  be  any  written  obligation  to  bind  the 
separate  estate  of  the  wife ;  all  that  is  necessaiy  isf  that 
there  should  be  a  sufficient  obligation  in  conaQience  to 
raise  an  assumpsHf  for,  in  the  administration  of  her  9ep»« 
rate  eatate,  all  her  creditors  are  entitled  to  come  in  pari 
passtL  There  is  an  end,  therefore,  to  the  objection,  that, 
it  the  letter  were  a  charge,  the  Plaintiffs  could  not  take  a 
security  against  future  costs;  and  ^  to  the  argoment| 
that  the  costs  of  an  unsuccessful  attempt  on  the  part  of 
the  husband  to  obtain  a  commission  of  lunacy  afainst 
his  wife  ought  not  to  come  out  of  her  separate  estate^  it 
must*  be  observed  that  in  no  other  character  than  that 
of  ajime  soU^  as  owner  of  a  separate  estate,  could  she  he 
reasonably  intended  to  retain  solicitors  to  conduct  pror 
ceediogs  against  an  insolvent  husband*  Those  pro<r 
ceedings  were  brought  to  a  successful  issue ;  she  reaped 
the  benefit  of  her  solicitors'  exertions,  and  cannot  now^ 
in  conscience,  call  upon  a  court  of  equity  to  declare  that 
she  is  entitled  to  reap  that  benefit  at  the  expense  of  her 
solicitors. 


The  Lord  Chancellor,  after  stating  the  case,  pro*       ^^  ^ 
ceeded  as  follows : — 

It  is  said  that  this  case  raises,  for  the  first  time,  the 
question  whether  or  not  a  feme  caoert  can  bind  her  se»> 
parate  estate,  and,  in  respect  of  it,  be  sued  as  a  feme  soU 

for 

(a)  18  Vei.9S8. 
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for  law  expenses  incarred  by  her,  that  is,  for  her  attor* 
ne^'s  or  solicitor's  bill  of  costs,  upon  her  retainer  and 
promise  to  pay  merely,  and  without  any  more  formal 
instmment  or  obligation.  For  I  do  not  understand  it 
to  be  denied,  and,  if  it  were,  all  authority  would  be  de-> 
dsive  in  removing  even  a  doubt  upon  this,  that  had  a 
bond  been  given  to  the  solicitor,  the  separate  estate 
would  have  been  liable,  and  the  wife  suable  upon  that 
instrument,  just  as  much  if  the  consideration  were  a  bill 
of  costs  at  law  or  in  equity,  as  if  the  instrument  had  bad 
its  origin  in  any  other  consideration.  But  it  is  said  that 
here  the  retainer  and  the  promise  thereby  implied  to 
pay  the  costs  incurred,  or  the  promise  proved  by  the 
correspondence,  are  insuflScient  to  charge  the  separate 
estate  and  render  the  wife  liable  to  a  suit 


That  at  law  a  feme  caoert  cannot  in  any  way  be  sued» 
even  for  necessaries,  is  certain.  Bind  herself,  or  her 
husband,  by  specialty  she  cannot ;  and  although,  living 
with  him,  and  not  allowed  necessaries,  or  apart  from  h!ffl» 
whether  on  an  insuflScient  allowance  or  an  unpaid  al- 
lowance, she  may  so  far  bind  him  that  those  who  furnish 
her  with  articles  of  subsistence  may  sue  him,  yet  even 
in  respect  of  these  she  herself  is  free  from  all  suit.  This 
is  her  position  of  disability,  or  immunity  at  law ;  and 
this  is  now  clearly  settled.  Her  separate  existence  is  not 
contemplated ;  it  is  merged  by  the  coverture  in  that  of 
her  husband;  and  she  is  no  more  recognised  than 
is  the  cestui  qtie  trust  or  the  mortgagor,  the  legal  estate, 
which  is  the  only  interest  the  law  recognises,  being  in 
others.  But  though  this  is  now  settled  law.  We  know 
chat  it  was  not  always  so ;  or  at  least  that  an  exception 
was  admitted  to  what  all  men  allowed  to  be  the  genend 
rule.     When  Corbett  v.  Poelnitz  {a)  was  decided.  Lord 

Mansfkld 
(a)  1  T.  R,  5. 
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Jfyi^ldsaid  tbat|  as  times  alter,  new  customs  and  man*  1894. 
Ders  aris^  aiid  be  held,  with  the  concurrence  of  all  his 
learned  brothers,  that  where  the  wife  has  a  separate 
nwuDtemnee,  and  lives  apart  from  her  husband,  receiv- 
ing cradit  upon  the  possession  of  that  estate,  she  ought 
to  be  bound;  and  the  action  was  accordingly  held  to  lie. 
That  this  great  and  accomplished  Judge  imported  his 
views  on  the  subject  from  those  courts  of  equity  which 
he  had  once  adorned  as  an  advocate,  I  have  no  doubt ; 
but  it  is  certain  that  the  decision  nevei*  received  the  ab- 
sent of  fVeshninster  HalL  That  those  who  pronounced 
it  very  strongly  adhered  to  it,  there  can  be  no  question* 
Mr.  Justice  BuUer,  sitting  in  this  court  a  few  years  after, 
recites  it  among  other  clear  points,  and  plainly  refers  to 
it  more  emphatically  than  to  the  rest,  in  these  words :  ^^  All 
these  things  have  been  determined,  and  I  know  no 
reason  why  these  decisions  should  not  be  as  religiously 
and  as  sacredly  observed  as  any  judgment,  in  any  time^ 
by  any  set  of  men.  I  believe  they  are  founded  in  good 
senses  and  are  adapted  to  the  transactions,  the  under* 
standing,  the  welfare,  and  interest  of  mankind;"  Comp^ 
ton  V.  CoUinson.  (a)  He  adds,  that  the  reasons  on 
which  these  decbions  were  founded  were  so  satis&ctory 
both  to  the  parties  interested  and  to  the  profession^  that 
no  writ  of  eitor  had  ever  been  brought.  It  happened, 
however,  that  this  'was  a  very  groundless  panegyric 
The  profession  was  always  much  divided  upon  the  point, 
and  latterly  the  general  opinion  was  against  it.  A  case 
for  the  opinion  of  the  Court  of  Common  Pleas  was 
directed  by  Mr.  J.  Buller  in  Compicn  v.  CoUiman  i  and 
though  the  certificate  of  the  Judges,  when  that  case 
came  to  be  argued  (i),  was  in  conformity  with  the  law  * 
as  then  laid  down  by  Lord  Mansfield^  yet  Xiord  Lcmghbo^ 
rmighf  in  delivering  the  judgment  of  the  Court,  observed, 
after  an  elaborate  review  of  the  cases,  that  it  could  not  be 

considered 
{tC\  2  Bro.  C  C.  385.  (6)  1  H.  Blacht.  5S4. 
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IBM.  comidered  Ma  settled  point,  thatan  toCfam  might  be maiiH 
taiDed  against  a  married  woman  aeparated  from  her  bos* 
band  by  consent,  and  enjoying  a  separate  maintenaneei 
A  few  years  aAtrwardSi  that  judgmenti  which  had  been 
prononneed  to  be  as  worthy  of  religious  sod  saorad  ob« 
•ervanoe  as  any  judgment  eter  deliTered,  was  oTer^roledy 
on  the  follest  consideration  and  a^  two  arguments^  by 
the  anMimous  determination  of  all  the  Judges :  Jtfar- 
skaU  V.  BtMnu  (a)  The  doors  of  the  courts  of  oomBran 
law  were  thus  sbnt  against  an  admission  of  the  equkaMe 
principle;  and  the  law  was  find,  that  in  those  courts 
thewifeoould  in  no  way  be  sued  by  reason  of  her  hairii^ 
separate  property,  and  living  apart  from  her  husband. 

But  in  equity  the  case  is  wholly  dilerent  Her 
separate  ^stence,  both  ns  regards  her  liabilities  and 
her  rights,  is  here  abundantly  acknowledged;  not^ 
indeed,  tbbt  her  person  can  be  made  liable^  but  her 
prope^y  may,  and  it  may  be  reached  through  a  suit 
instituted  against  herself  and  her  trustees.  It  may  be 
added,  that  the  current  of  decision  has  generally  run  in 
favour  of  such  recognition.  The  principle  has  been 
supposed  te  be  carried  farther  in  HMme^,  Ttnafit{h) 
than  it  had  ever  been  before,  because  there  a  bond  in 
which  the  husband  and  wife  joined,  and  winch,  indeed, 
so  far  as  the  obligation  of  the  wife  was  concerned,  was 
absolutely  void  at  law,  was  allowed  to  charge  tlm  wifeTs 
estate  vested  in  trustees  to  her  separate  use^  though  such 
estate  coald  be  only  reached  by  implication ;  and  though 
tiU  then  the  better  opinion  seemed  to  be,  that  Ae  wife 
could  only  hind  lier  separate  estate  by  a  direct  chatge 
upbn  it  Lord  Mdon  repeatedly  expressed  bis  doubts  as 
to  this  oase ;  bat  it  has  been  constantly  acted  upon  by 
other  judges,  and  never,  in  decision,  departed  from  by 

bimseK 

(«)  8  T.  R.  SA5.  {b)  1  Bro,  C.  C.  16. 
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bteMK    II  is  enottgh  to  knention  Hiattey  v«  Thmoi  («)       18M. 
Bod  B^apih  r.  <3m'ke  (&),  \Mh  brfore«Sir  miiRRrm  Gfran^      Mimly^ 
who  in  the  latter  case  held  the  wife's  sepalrate  estate  to 
be  dtMgM  by  a  protnfssoiy  note  fbr  money  lent  to  berj^ 
wMeh  Bt  law  dever  coald  have  cbairged  the  hnsband  m^ 
any  way,  dii^ctly  or  indirectly.    The  same  iras  held  as  16 
a  bill  of  exchange  accept^  by  a  Jkme  cooert  m  Siuort  t. 
Lord  KiriwaB  {c)j  and  an  agroemebt  by  the  %ile  as  to 
her  seimraie  estate  in  Master  v.  FiUier.  (d)    In  all  th^se 
cates  I  tdce  the  foondation  of  the  doctrine  to  be  tUt  $  «^ 
the  wife  has  a  separate  lestate  subject  to  her  ow^  con^ 
trol,  and  exempt  from  all  other  interference  or  auchot- 
rky.    If  she  cannot  afitet  it,  no  one  can ;  nnd  the  Teiy 
object  of  the  settlement  which  vests  it  in  her  exclusiTely 
is  to  enable  her  to  deal  with  it  as  if  she  were  diso6T6rt 
The  power  to  aflfect  it  being  unquestionable,  the  only 
doabt  that  can  arise  is,  whether  or  not  she  has  TaKdly 
incumbered  it.    At  first  the  Court  seems  to  have  sap^ 
posed  that  nothing  could  touch  it  but  some  real  charge, 
as  a  ndr^;age^  or  an  instrument  amounting  fo  an  exe- 
cution of  a  power,  where  that  view  was  supported  bf 
the  nature  of  the  settlement.     But  afterwards  her  m^ 
tention  was  more  regarded,  and  the  Court  only  re^ 
quired  to  be  satisfied  that  she  intended  to  deal  with 
her  separate  property.      When  she  appeared  to  hove 
done  so,  the  Court  held  her  to  have  charged  it,  and 
made  the  trustees  answer  the  demand  thus  created 
against  it 

A  good  deal  of  the  nicety  that  attends,  the  doctrine 
of  powen  thus  came  to  be  imported  into  this  consider^ 
ation  of  the  subject    If  the  wife  did  any  act  directly 

charging 

(a)  15  Fes.  596,  (d)  1  Ves, juu, Sl5.;  Bad  ^Bro, 

lb)  17  Fes.  365.  C.  C.  19. 
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I8S4.  '  chBMfpag  ibe  «ep«cate  €stote»  ihi  doubt  cooU  «ut{  jiil 
at  M  MfCraoBfiiit  ^acpressiiig  to  be  in  exacutioa  of  a 
.powor  wai  alwaysy  of  ooiine>  oonsidared  a«  laado  in 
wgcntion  of  iu  Boi  ao^  i(  by  any  rcfieronaa  to  ibe 
«BttU0^  It  coald  be  gatbered  tbat  such  wag  her  iotwt» 
'the  auae  oondittioa  fidlowed*  Thusy  if  abe.  only  ««&- 
oated  a  bend,  or  made  a  note»  or  accepted  a  biU^ 
'beaauie  tbesa  acts  would  baye  been  nugatory  if  dgoe 
bfrfkjim^^o^firt  .without  any  lefeveoce  to  bar  separate 
eslijitey.it  was  b^ld  in  the  oas^  I  have  abore  cited*  tbat 
abejiwft  b^.intopded  to  have  designed  a  charge  op  tbat 
ealal^  since  in  no  other  wi^  could  the  instnupaeots  thus 
«Mltde.by  ber.hytve  ^ny  validity  or  operation;,  in  the 
aaiBis  manner  as  an  iustrumenti  which  can  mean  nothing 
if  it  means  not  to  execute  a  power*  has  been  held  to  be 
«ia4e.in  eaceeution  of  that  power,  though  no  direft  ilMEir- 
ence  is  made  to  the  power.  Such  is  the  principle  and 
it  gpes  the  full  length  of  the  present  case. 

•  •  • 

But  doubts  have  been  in  one  or  two.  infftawyfi  ex- 
pressed as  to  the  effect  of  any  dealing  whereby  a  geoeial 
«iigi^;ement  only  is  raised,  that  is*  where  she  Nfynwjp- 
debted  without  executing  any  written  instrmp^tHl.Ali* 
This  point  was  discussed  in  Greatly  v.  Noble {a}^..f^d 
the  present  Master  of  the  Rolls  appears,  in  the  subse* 
^^ent  case  oi  Stuart  v.  iiar<;£i>^m^(i)*ta.hav^^>een 
of  opiQioyi  that  the  wife's  separate  estate  was  not  liable 
without  a  charge)  and  to  have  sup(x>s6d  thi^  be  h^d 
before  stated  that  opinion  in  Greatly  v«.  Nobk^  though 
be  lay  no  myeans  expre^ed  hiipself  so  strongly  in  ({is- 
ppiing  of ;.  tbat  caste^  and  distinaly  abst^nc4  from 
deflifdfPg  4be  {K>iiit* 

I  own  I  can  perceive  no  reason  for  drawing  any  such 
disytinction.   If^  in  respect  of  her  separate  estate,  the  wife 

Is 

(fl)  5  Mad,  79.  (5)  Ihid.  387 . 
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U  in  etJpAtjr  tftkcn  at  t  fmne  90ie^  and  can  charge  it  by  lSS4t, 
iDstrumenls  absdutely  veid  at  law,  can  there  be  any 
reaaon  tor  holding  that  her  liabiiity,  or,  anore  properly, 
her  power  of  afibeting  the  separate  estate  shall  only 
be  exercised  by  a  written  instrument?  Are  we  entitled 
Id  tnvent  a  ruk^  to  add  a  new  chapter  to  the  Statute  of 
Fraodsy  ttkd  to  require  writing  where  that  act  requires 
none?  Is  there  any  equity,  reaching  written  dealkiga 
widi  die  property,  which  extends  not  also  to  deaHlig  in 
other  ways,  as  by  sale  and  delivery  of  goods  ?  Shall 
necessary  supplies  for  her  maintenance  not  toaeh  the 
estate,  and  yet  money  ftirnisbed  to  squander  «way  at 
play  be  a  charge  on  it,  if  fortified  by  a  scnip  of  writing? 
Mo  sud)  distinction  can  be  taken  upon  any  concarsaUa 
prtndple.  But  one  of  the  earlier  caseS)  Kenge  ▼»  Dda^ 
ftttf  (a),  makes  no  mention  of  such  a  distinction,  for 
there  being  indebted  generally  is  aH  that  is  stated  as 
grounding  the  claim ;  and  in  Lillia  v.  Jirey  (6),  the 
party  who  bad  furnished  necessary  supplies  to  the  wife 
was  held  entitled  to  recover  to  the  extent  of  her  separate 
maintenance.  She  had,  it  is  true,  given  a  bond,  but 
only  for  00/.;  the  Court,  however,  held  the  creditor 
entitled  to  a  larger  sum,  the  separate  maintenance  ex-' 
eaeding  the  amount  of  the  bond. 

Bttt  the  present  is  by  no  means  a  case  of  mere  general 
rfiarge.  If  it  were,  I  have  no  doubt  that  the  claim 
would  well  lie;  but  there  are  written  promises.  I  hclld 
a  retainer  in  writing  to  imply  a  promise  to  pay  whatever 
sbsM  be  reasonably  and  lawfaHy  demanded  by  Che 
soNcitof  or  attorney  acting  tlndef  that  retainer.  So^  if 
there  be  no  formal  retainer,  but  only  a  written  acknow*« 
ledgment  or  adoption  of  the  professional  conduct,  or 
instructions  in  writing  to  proceed  further,   the  party 

who 
(a)  1  Vtm.S26.  {b)  1  f^<>«.  jun.S77. 
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who  gives  such  written  iastroctioDfl^  in  eflict  pramiatt  to 
ptqr  whatever  laay  lawfully  beoeine  doe  to  ooa  aodng  in 
obedience  to  theoi,  that  ia«  to  pay  the  ootia  which  shall 
b«  tawd.  The  pfomit  case  is,  m  almast  the  wholes  if 
not  the  whole  of  i^  e#Tf  red  by  socb  written  aolhority, 
akhoQgh  soeh  written  authoriAy  was  not  necessary  to 
biDd  Mr^w  BmMfk  sqparsle  estate.  I  an  of  opinian, 
tbysoe^y  that  the  decree  of  his  Honor  ordering  the 
fplifiitf ir^s  bill  to  be  taxed  is  well  ibunded* 


Nothing  conld  mote  effectual^  defieat  the  wtry  putiMBsa 
^  such  settlements  than  denying  power  to  the  wife  thus 
to  charges  her  estate*  She  is  meant  lo  be  protected  by 
the  sc|)arate  provisions  from  all  opprassioB  and  cinnunp 
venUon,  and  to  be  made,  independent  of  her  hnsband  aa 
well  ea  of  all  others.  If  she  cannot  ebtain  professional 
«idt  and  that  with  the  fecility  which  other  paytiea  find  in 
obteining  it»  sbe  is  not  on  equal  terms  with  ihem.  If 
tbA  husband  or  the  trustees  can  bold  her  at  arm's  leugtbi 
«nd  refuse  her  the  prooeeda  of  the  &nd  held  by  them 
for  her  use,  and  if  they  can  by  a  verbal  raiainar  en* 
gage  a  solicitor^  while  sbe  can  only  obtain  such  help 
by  exeow^ng  a  mortgage  or  by  granting  bonda  or 
notes,  sbe  is  not  on  the  same  footing  with  tbeaok  I  haU» 
therefore^  that»  so  far  from  a  solicitor's  or  attoraey's  bill 
bftipg  les^  dptitled  tq  fevour  in  courts  of  equity  adien 
s^ed.  upon,  as  afpi^At  the  separate  estate  of  a  mnrriad 
woman,  the  argjufnent  is  all  the  other  wsy* 


\  haive  9Q  donht  at  att  on  any  pact  «f  this  case^  into 
whipb  I  have  only  gone  at  large  from  its  alleged  novelty» 
and  its  importimce  in  prineiple ;  and  I  affirm  the  decree 
ivith  costs* 
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BIRRETT  V.  HtBBERT.  Fd.u.i*. 

PETITION  wto  pretetlted  by    8aim6i  Jaeitsok  Where  a  has- 
Eeid,  who  had  been  committed  td  tiie'lfe^  fcr  SSV^rd"^ 
marrying  a  ward  of  (he  Oduft,  prayiitg  fMit  th^  If  c^stei^s  without  the 
r^port»  by  which  he  had  approved  of  a  seltleoient  lo  be  court,  the 
W^  QA  the  wifei  miffht  not  be  tonRtm^i '  '    '  ' '  '        ^"rd's  inte- 

-^      o  ..  .       -    f     rest,  and  that 

alone,  is  to  be 

MtP.Plr^s  for  the  petHioner,  stated  that  the  getlfe-  f^'^^^^^'^ 
^  deiMPived  the  wife  of  the  power  oP  appointing,  by  settlemeat; 
will  •or  olherwi^  in  defkttlt  of  issae,  not  only  doting  gub^in^ 


lier  'pfeflent  covertore,  but  during  coverture  wM)  any  purpose  of 
f^Ltm^A  bttsbaid  with  whom  she  might  intermarry.   This  gainst  tiie 

was  »  JMfree  of  severity  of  which  there  was  no  instance  hwband  can 
r^  ^       .  ,    ,  beaccom- 

aneii' m  the  most  aggravated  cases,  and  the  present  was  pHshed  with« 
hip  aotmeaM  a  case  of  great  aggravatroD,  the  w***^'^^^*^^® 
fa^vkig^  very  nearly  attained  her  majority  at  the  tiDQe  of     A  settle- 
f^KmtMfn^  and  the  conduct  of  the  husband,  except  in  pro^ed'by  the 
so  fal^  -w  a  AoMempt  of  the  Court  had  undoubtedly  been  Master,  where 
MSNoUted^  not  being  impeached.     .There  were  three  appointment 
Qitfes  ffMeb  shewed  bow  far  this  Court  bad  gone  nti'd^r  j"  (lefaultof 

^  issue  was 

nggM^^lMt  circumstance,  a«d  in  none  of  them  had  the  given  to  the 
hasbiiid  been  deprived  cf  aH  posslbHIty,  as  the  petl-  "^'^'^^^^^ 
tioner  Reid  IkoI  H)Mti  In  the  pfe^t  case,  of  dertviri/;  siven  over  to 
aay  benefit  from  the  property  of  iiis  wife.     In  BathurU  ^  1^^^ 
V'>JtfiHm|j^(tf)^nvI|te#eJttieCWui^d'bttd  be^n  9nte?^ed'iit  the  Tormed  by 

.,..„...      .,.,.■  .i...,M. ......  ■..--.-.     ■  ,e«rfy  SfoS.^" 

.     >    .    .  .         .1  ''.!(»)  a  IJiktJ^i:  '»•   *'•'  power  by  will 

on4y,  with 
proviftieos,  tha^  the  property,  upon  ftiilure  of  diilih^en,  and  la  default  of  such  ap- 
pointment, should  go  to  her  n?xt  of  kin;  and  in  the  event  of  her  surviving  her 
husband  and  having  no  children,  that  it  should  be  at  her  own  disposal ;  and  in  the 
event  of  her  marrying  a  second  time  and  having  children  of  tne  first  marriage, 
that  she  should  h^ve  a  power  of  appointing  to  each  child  of  the  second  marriage  a 
sum  not  exceeding  that  given  to  each  child  of  the  first* 
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lSS4f,  early  age  of  sixteen,  into  perPomiing  the  ceremony  of 
marriage,  which  was  afterwards  regularly  solemnoed 
by  order  of  the  Court,  with  a  person  of  low  condition. 
Lord  Bldan  said,  **  there  could  not  be  much  expecta- 
tion of  happiness  where  the  husband  had  nothing,  and 
the  wife  had  the  whole  control  over  the  property. 
The  husband  ought  to  have  some  income  during  the 
coverture;  and  she  ought  to  have  the  power  of  in- 
creasing that  by  her  will."  And  accordingly  his  lord- 
ship directed  that  the  husband  should  have  150/.  a  year 
during  the  coverture,  with  a  power  to  her  by  her  will 
to  increase  his  annuity  to  300/.  In  Pearce  v.  Crulck* 
JIM  («),  where  the  husband  was  prosecuted  with  others, 
and  convicted  for  a  conspiracy  in  pmcuring  the  mat^ 
riage,  be  was  nevertheless  allowed  by  the  settlement  to 
compound  for  all  his  interest  in  his  wife's  fortune  in 
consideration  of  the  sum  of  2000/.  In  Millet  v. 
Uawse{b)^  a  case  of  a  most  aggravated  description, 
where  the  husband  had  obtained  a  licence  upon  a  false 
oath  that  the  ward,  who  was  in  her  fifteenth  year,  was 
of  age,  and  was  afterwards,  by  order  of  the  Court, 
indicted  and  convicted,  and  underwent  the  punishment 
of  the  pillory  and  imprisonment,  the  Court  did '  not, 
even  under  those  flagrant  circumstances,  upon  directing 
41  settlement,  deprive  the  wife  of  the  power,  in  case  she 
died  without  children  in  the  lifetime  of  her  husband, 
of  makiqg  an  appointment  to  him  by  will.  As  it  ap- 
peated,  therefore,  that  even  in  the  worst  cases  the 
Court  bad  not  deprived  the  wife  of  all  power  over  her 
own  property,  and  the  husband' of -all  •chance  of  driving 
any  beneflt  from  it;  but,  on  the  contrary,  had  acted 
with  a  view  to  the  interest  and  future  happiness  of  the 
wife,  by  leaving  open  to -the  husband  an  opportunity  of 
redeeming  himself  by  good  conduct,  there  could  be  no 

doubt 
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doubt  that,  in  the  present  case^  where  the  chrcumstanees 
were  by  no  means  of  an  aggravated  description,  the 
Master  bad  mlscorried  in  approving  a  settlemefit  of 
soch  unexampled  severity,  as  it  regarded  the  interests 
both  of  the  husband  and  the  wife. 
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Mr,  ItichardSf  who  appeared  for  the  father  cf  the 
young  lady,  said  the  husband,  at  the  time  the  marriage 
was  concerted  between  him  and  bis  fether,  was  a  clerk 
in  a  solicitor's  office,  entirely  without  property  or  ex* 
pectations;  and  he  contended  that,  under  all  the  cir* 
cumstances,  the  conclusion  to  which  the  Master  had 
come  was  right,  and  that  there  were  strong  reasons  for 
approving  such  a  settlement  as  excluded  the  husband 
from  taking  any  interest  in  the  property  of  big  wife. 

Mr.  Pepj/s,  in  reply. 


77te  Lord  Chancellor  said,  it  had  been  stated, 
on  the  part  of  the  husband,  that  this  was  a  case  unat^ 
tended  by  any  aggravated  circumstances;  but  to  that 
observation  he  could  not  accede.  It  was  a  case  of  very 
considerable  aggravation ;  and,  when  the  ccmduct  both 
of  the  husband  and  of  his  family  was  regarded,  the 
strongest  disposition  naturally  arose  to  save  the  property, 
of  the  young  lady  from  falling  into  their  hands.  As  far^ 
therefore^  as  the  principle  upon  which  akme  the  Coiii>( 
could  act  in  caaes  of  this  description  would  permit,  and 
as  far. as  precedents  had  gooew  it  would  be  proper  to 
give  such  protectif^o.  But  the  settlement  appi^oved  by 
the  Master  reduced  the  wUe  to  the  situation  of  a  mere 
tenant,  for  life,  and  depri«red  her  of  all  power  of  ap-^ 
pointing  any  part  of  her  properly  to  her  husband  or  any 
other  person.  For  the  purpose  of  precluding  the  hua-> 
band  from  ever  benefiting  by  her  property  in  any  con- 
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cemdile  arent»  die  letttemeat  deprired  her  ef  til  peii«r 
te  benefit  angr  one  of  berralalient  should  hnt  imi^Ulf 
a][ttioqgh  she  had  iU^giaaiele  brolhen  epd  aislcMt  who 
itftee  esckded^  vfaiie  her  next  ef  kk^  who,  being  tioae- 
certained  persooi^  were  in  efieot  etien^ere  to  ber»  wei^ 
made  wholly  hidq^endent  of  her  bounty.  None  of  the 
ceses*  even  where  the  condua  of  the  husbend  bed  b^en 
of  ihe  woril  description^  fiimisbed  any  preoedenl  fee 
siieb  a  jsettleneat  as  this. 


Not  only  was  ike  prestfi^  husband  etdkided  by  this 
eettlement  from  all  benefit,  but  any  future  husband;  nay 
inorei  if  the  present  hasbaod  died  to-day»  and  there 
^fccere  no  issile  of  the  niarriagC)  the  wife  had  no  power 
whatever  over  her  property^  though  the  reason  for  the 
restraint  would  then  have  ceased.  The  Master  appeared 
to  have  proceeded  upon  an  entire  mistake  of  the  province 
and  duty  of  this  Court  in  dealing  with  the  property  of 
the  ward.  The  ward's  interest  was  to  be  consulted  in 
the  settlement,  and  that  alone,  unless  the  other  and  sub- 
ordinate purpose  of  protection  against  the  husband 
eould  be  accomplished  without  any  prejudice  to  the 
ward.  Where  her  interest  would  sufier,  the  punbh- 
ment  of  the  husband,  or  the  restraining  the  husband 
ln>m  reaping  any  advantage  was  not  to  be  regarded  in 
settling  the  wife's  estate.  Whatever  tended  most  to  her 
advantage  must  be  pursued,  though  it  tended  eventually 
to  benefit  the  principal  wrong-doer. 


The  settlement  upon  the  children  of  the  marriage 
might  stand,  but  with  a  power  of  appointment  to  her, 
in  default  of  issue  of  this  first  marriage;  such  power  to 
be  exercised  by  will  only,  so  that  she  might  not  be 
induced  to  execute  any  other  instrument  in  her  hus- 
band's favour.  In  case  of  her  death  without  issue,  and 
her  not  making  any  will,  tfaisn  the  property  should  gd 
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to  her  next  of  kin.  In  case  of  her  huriuind  predeceat* 
ing  her,  and  tbere  being  no  issue  of  the  marriage,  then 
she  m^^  make  whaterer  disposition  of  tiie  properlgr 
she  pleased.  B«t  »  case  of  her  ttarrying  a  secoiNl 
time,  baying  issue  of  the  first  marriage,  his  Lordship 
thoii||(lit  ske  ought  to  have  the  power  giiren  fajr  the 
seedement  in  Boakurd  t.  Miirr»f{u)^  whieh  Lord  EUon 
veiy  earefiiHy  considertd ;  namely,  a  power  togiire  each 
child  of  the  second  marriage  a  snm  not  eaosedtng  dmt 
which  each  child  of  the  first  marriage  had.  The  oosto 
of  thig  petition  must  be  borne  l^  the  kusbandif 
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A  testator 
bequeathed 
part  of  the 
residue  of  his 
propeny  to 
trustees,  in 
trust  for  his 
daughters  ^ 
during  their 
lives,  and  after 
their  respec« 
tive  deceases, 
for  their 
children,  and 
in  case  there 
should  be  no 
children  of 
his  daughters 
respectiveljr, 
in  trust  fci^ 
such  periKui 
or  persons  as 
should  happen 
to  be  his  next 
of  kin  accord* 
ing  to  the 
■tatute  of 
distributions: 
Held,  that 
lipon  the 
death  of  a 
daughter,  who 
lumved  the 
testator,  withr 
out  issue,  her 
•hare  went  to 
the  persons 
who  were  the 
testator's  next 
of  kin  at  her 
death. 


BUTLER  V.  BUSHNELL.     - 

JOHU  BUTLER,  by  his  will,  dated  the  IMh  of 
Jmie  1816,  bequeathed  his  residuary  penonat  estate 
to  -Henry  DObin  and  JMn  Btnhndl^  whom  he  appointed 
bisi  execntors,  lypon  trust  to  invest  the  same  in  govertn 
titent-  or 'real  seeurities,  end  out  of  the  dividends  4ndl 
imereat  thereof  to  pay  to  each  of  his  daughters,  Hammh^ 
Marki,  atid  'Caroline,  the  yearly  sum  of  BOl^  so  lonf^  as 
ttrey  should  respectively  reside  and  live  with  theii^ 
Wibther,  and  remain  unmarried ;  and  in  ease  they,  of 
either  of  them,  should  not  so  reside  with  their  niother» 
then  the  yearly  sum  of  100/.  each ;  and  as  to  the  rest 
smd  residue  of  such  dividends  and  interest,  in  trust  to 
pay  the  same  to  his  wife,  Hannah  BtUler,  during  bet 
natural  life,  or  during  such  time  as  she  should  continue 
a  widow,  to  be  by  her  applied  for  the  roalntenafiee  of 
herself,  and  the  maintenance  and  education  of  his  adnj 
John  Butler,  and  his  daughters,  Hannah^  Mmi^f  alid 
Carolines  but  m  the  event  of  the  marrii^e  of  hi»  wife 
after  his  decease,  in  trust  out  of  the  dividetMk  and 
interest,  to  pay  her  an  annuity  of  90/«  by  hnlftj^wtly 
payments ;  and  after  the  decease,  or  after  such  mar- 
ringe,  and  during  the  remainder  of  the  life  of  his  wife, 
ki  trust  fbr  his  son,  John  Butter,  and  his  dongliter  Stinaii, 
(he  wi4e  of  the  Defendant  BusAnellf'  and  fats  daugbter^i 
liamak,  MaHa;  and  Caroline^  in  eqniil  shaves  anit!piio«> 
(MM'tloris,  exteptf  ai  to  the  share- «f  his  daughter  Sarah 
Bushndl,  whose  share  he  directed  should  be  less  by 
the  sum  of  3000/.  than  the  share  of  either  of  bis  other 
daughters,  having  given  her  that  sum  on  her  marriage ; 
and  as  to  the  share  of  his  son,  John  Butler,  in  trust  to 
pay  the  Intercast  and  dividends  for  hie  maintenance  till 

he 
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be  should  attain  the  age  of  twenty-one,  and,  on  his  at-        U^i 
taining  twenty-one,  to  transfer  the  same  to  his  son  to 
bis  own  use;   and  as  to  the  respective  shares  of  his 
daughters,   to  pay  lube  interest  \m  .them;  respectively 
during  their  or  her  lives  or  life,  to  their  separate  use, 
and  ififter  their  respective  deceases,  is   trust  i^ '  t1(e 
beoe$tof  their  children  as  therein  mentionf^;  aud  in 
case  there  abould  be  no  child  or  ebildren  of  his  dfugivr    ' 
ters  respectively,  or  if  such  child  or  chil4raBB  b^ii'g:  9 
dsiagbter  or  daughters,  sliouki  die  uodeo.  tbe«ag?t  .frf* 
tweatyn^ne  without  being  jMrried,  or,  tb^uigrii  #(^1,19^      <:v 
son%  should  die  under  the  age  of  twentyrone-yearsy  ibtH  ' 
10  ixust  fur  such  person  or  perbons  who  shwki  bappfH   ,(»    . 
10  be  bis  (the  testator's)  aaxt  of  kin  aoeordiag  .taibs 
ftatttte  of  difltrihutioas» 
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The  testator  died  leaving  the  five  children  named  ia 
biiawiU. 
.  .  .  ■    .  " 

Tbe  bill  was  filed  for  the  administration  of  tbe  tea- 
taloi-'s  estate  \xf  Maria  BuUer^  and  Caroline  Sutler^  an 
Infiin^  by  Maria  BuiJer^  her  sister  and  next  friend, 
againsfe  JUff£hiiAad7,  the  surviving  executor,  the.widow^ 
MhI  tiwrAther  children  of  the  testator,  and  other  parties 
ifllCEQsliid  uuder  the  will. 

.  .rEhB:uiloaI<  decree  was  taken  at  the  bearing,. and  btr 
fore  the  oattaeoaBBC  on  to  be  beard  for  further,  dine^tif^si 
on  thfi  •MastEsr'a  r^porty  Maria  <Bk«tf^r .  died  wutli^at 
horirtgiibeeft  ilottrifd. .  .Tbe,  sait^ mn.  r^vivt^d, ,mfk  by 
tbe  a^iwtttes  aa  they,  were  aMbmittad  lo  tibte.  Cmirt  at  tbe 
hearing  on  further  diseciiotis  in  tbe  revivec}  suit,  it  wfu 
asaonied  that  the  nmt  of  km  :«t  the  testator's  deat|i 
were  entitkd  to  tbe  share  ^  Maria  Butlers  but  tbe 
Master  of  the  Rolls  having  expresaed  a  doubt  wheth^ 
the  oext  crfkin  of  the  testator  at  the  death,  of  Marim 
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18M.  Aakr  ttiigfat  not  be  Mititled,  tl»  caate  was  dititet«d  %b 
8tand  orttf  and  now  came  on  to  be  argued  ab  to  tiial 
point 

Mr,  QarraU^  for  the  HaiotiC  Caroline  Staler^  rab- 
initted  that  the  probable  intention  of  the  testator  was 
that,  in  case  of  the  death  of  any  one  of  his  daaghtetfe 
without  a  child)  her  share  should  go  to  the  perton  or 
persons  who  mighti  upon  the  happening  of  sndi  eon^ 
tingeocy^  be  his  next  of  kin.  That  construction  was 
more  obvious  and  natural  than  the  construction  con^ 
teoded  for  by  those  who  were  interested  in  including  the 
deceased  daughter  in  the  class  of  next  of  kin  entitled 
upon  her  decease ;  and  it  had  been  followed  in  the  caaes 
of  Jones  V.  Colbeck{a)  and  Bird  v.  Wood{b\  in  which  a 
similar  question  was  raised. 

Mr.  Ching^  for  Defendants  in  the  same  interast  wilh 
the  Plaintiff. 


Mr.  ffrigU^  for  Jokn  Butier^  the  son,  and  the  lid- 
ministraCor  of  Maria  Butier^  eontended  that  thero  was 
nothing  in  this  will  to  shew  thnt  the  testator  intended 
any  other  persons  to  take  under  the  ultimate  limilBtion 
than  those  persons  who  should  be  his  next  of  kin  at  the 
time  of  his  death ;  and  that  the  deceased  daughter  being 
one  of  such  next  of  kin  oould  not,  although  taking  also 
a  partial  interest  as  tenant  for  lif^^  be  excluded  frokn  the 
interest  to  which  she  was  entitled  in  that  character*  Hoi* 
Umajf  ▼•  HoUoway  {c%  Doe  dem.  Gamer  v.  Lawson  (;d\ 
Mmdeg  ▼,  Ybniig,  (e) 
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Tii  MA0TBft  €fiie  Rolls. 

In  this  case  the  testator  gives  to  his  daughter  Maria 
Btdler  a  certain  portion  of  his  residuary  property,  sub- 
ject to  the  life  interest  of  his  widow,  For  her  life,  and 
after  her  decease  for  her  children ;  and  he  directs  that, 
in  case  she  should  die  without  children,  then  the  share 
of  the  property  given  to  her  should  go  to  such  person 
or  persons  as  should  happen  to  be  his  next  of  kin ;  and 
the  question  is,  who  are  entitled  \6  take  under  that  gift.  ' 
The  parties  had  assumed  that  the  next  ot  kin  here 
intended  were  necessarily  the  nexl  of  kiii  at  the  death 
of  the  testator,  but  it  appeared  to  me  veiy  doubtHit 
whether  the  construction  thus  assumed  was  ihe  right 
one,  and  I  called  the  attention  of  counsel  to  that  point, 
that  It  might  be  argued  before  me. 

In  the  case  of  Elmdey  v.  Yom^^  which  was  recently 
before  the  Court,  I  took  occasion  to  examine  very  fully 
all  the  authorities  on  this  point,  and  I  then  referred  to 
a  case  of  Briden  v.  Hewlett  (a),  ^hich  in  the  language 
used  by  the  testator  resembles  the  present  case.  One 
of  tlie  propositions  then  laid  down  by  me  was,  that 
where  a  testator  gives  property  over  to  his  next  of  kin, 
after  Ihe  death  of  a  tenant  for  life  without  issue,  the 
Court  must  look  at  the  whole  will  to  ascertain  who  are 
the  next  of  kin  intended  by  the  testator  to  take.  In 
Mmdey  v.  Young  the  ultimate  limitation  was  made  ex- 
pressly  to  those  persons  who  should  be  the  settlor's 
next  of  kin  at  his  death,  so  that  there  coulct  be  no 
question  that  the  tenant  for  life  who  answered  that  de- 
scription was  entitled.  In  Briden  v.  Heivlett  there  was 
no  express  designation  of  the  next  of  kin  at  the  death 
of  the  testator,  but  the  gift  was  to  the  testator's  widow 

for 
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for  her  life,  with  remainder  as  she  should  appoint^  and 
in  default  of  appointment  to  such  person  or  persons  as 
would  be  entitled  by  virtue  of  the  statute  of  distributions; 
BusHNELL.  ^jjj  I  ^i^g  Qf  opinion,  looking  to  the  intention  of  the 
testator  to  be  collected  from  the  whole  will,  that  the 
testator  meant  his  next  of  kin  living  at  the  death  of  the 
tenant  for  life. 

» 

Where  a  testator  gives  property  to  a  person  for  life 
with  remainder  to  his  children,  and  if  he  should  die 
withput  ctiildren,  then  over  to  his  next  of  kin^  it  is  not 
a  prpbable  intention  th^  he  should  mean  to  include,  as 
one  of  his  next  of  kin,  the  person  upon  whose  death  with- 
out issue  he  has  expressly  directed  that  the  property 
should  go  over*  In  looking  to  the  cases,  it  appears  (o 
me  that  the  Court  always  considers  whether  ifae  words 
of  limitation  are  words  of  present  intention,  so  th^  tbey 
fice  intended  to  take  effect  as  soon  as  the  testator's  next 
of  kin,  living  at  his  death,  are  ascertained ;  or  wbethflr 
they  import  a  future  period,  and  are  referable  to  the 
event  upon  which  the  gift  over  is  to  take  effect.  The 
words  ^*  such  persons  as  shall  happen  to  be  my  next  of 
kin>"  or  ^^  such  persons  as  shall,  or  should  be  myrieitt 
of  kin,"  indicate  an  intention  to  confine  the  gift  to  such 
persQns  as  shall  answer  the  description  of  the  testator's 
next  of  kin  at  the  death  of  the  tenant  for  Ufe.  I  am  of 
opinion,  therefore,  in  this  case  that  it  was  the  intention 
of  the  testator  that  the  slxare  of  Maria  BiUler  shouidi 
U|K)n  her  death  without  issue,  vest  in  sucli  persons  aai 
flionM  tl)£n  be  hi^  pes^t  of  kin.  / 
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RAY  t;^  ADAMS-  ^«*-  »• 


l^T^HE  residuary  clause  of  the  will  oF  John  Higgin'^  Where  a 

-*-    botham^  dated  the  16th  of  May  1812,  was  in  the  P?,Y«:"l>y 
'  ^  »  ^ill  given 

following  words :  —  '^  As  to  all  the  rest,  residue,  and  to  a  trustee, 
remainder  of  my   estate  and   effects  whatsoever  and  neglects  to 

wheresoever,  I  give,  devise,  and  bequeath  the  same,  execute,  the 

J  r         n  .         ,j   J  fo      «        execution  of 

Md  every  part  thereof,  unto  r&j  said  dear  wife,  Ben^  the  trust  de- 

jamin  Qriffifiy  and  Robert  Ha-wiedey^  and  the  survivors  ^^"^  "P*^° 

and  survivor  of  them,  her,  his,  and  their  heirs,  executors,  but  if,  in  the 

and  administrators,  upon  trust  with  respect  to  such  part  hopp^n^^^^^ 

thereof  as  shall  not  at  the  time  of  my  decease  consist  of  intended 

monies  in  the  public  stocks  or  funds  standing  in  my  before  the 

name,  with  all  convenient  speed  to  convert  and  turn  time  arrives 
^,  .  ,  ,  ,  ...     for  the  execct* 

Uie  same  into  money,  and  lay  out  the  same  m  thetr  ^xon  of  the 

names  in  the  purchase  of  S  per  cent,  consolidated  Bank  *"**^  *"^  ^he 

.  .        -  .  .  ,        trust  there- 

annuiticls,  lor  the  intents  and  purposes  following;  that  fore  fails,  the 

i^  to  sayv  from  the  dividends  and  produce  of  such  stocks  b^^onsidered 
andfitnds  as  shall  stand  in  my  own  name,  and  from  as  having  so 

C       A'    A 

tlie-  dividends  and  produce  of  the  3  per  cent,  consolidated  intestate. 
Bank  attntiities  so  to  be  purchased  as  aforesaid,  to  pay 
unto  my  said  wife  and  her  assigns  an  annuity  or  clear 
yearly  sura  of  100/.  of  lawful  current  money  of  Great 
Britain^  for  ahd  dnritig  her  natural  lifS;,  by  quarterly  pay- 
ments ;  abo^  to  pay  unto  my  son,  John  Daniel  Higgin^ 
botham^  the  sum  of  2/.  25.  weekly,  on  Monday  in'  each, 
week  for  and  during  his  life,  but  into  his  own  hands 
only,  and  I  hereby  ratify  and  confirm  all  acts  of  my  said 
trustees  respecting  the  same;  also  to  pay  unto  my  brother* 
in-law,  John  Lctme^  and  his  assigns,  an  annuity  or  clear 
yearly  sum  of  50/.  of  like  lawful  money  for  and  during 
his  natural  life,  by  quarterly  payments,  and  upon  the 

decease 
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1BS4*  deceAse  of  the  ssid  John  Idme  I  direct  the  stocks  and 
funds  out  of  which  the  annuity  was  made  payable  to  be 
sold,  and  the  produce  thereof  after  deducting  all  costs 
and  expenses  attending  the  same,  to  be  paid  onto  my 
said  son,  John  Daniel  Higgatbaiham^  in  such  way  and 
manner  as  she  my  said  wife  shall  think  proper  or  direct; 
and  upon  the  decease  of  mj  said  wife^  I  direct  that  the 
slacks  and  ffands  out  of  which  her  said  anmrity  was 
MMidk  payable  to  be  sold,  and  the  prodnce  thereof^ 
aftiMr  dedueting  all  eosts  and  expenses  attendhag  the 
asMie,  isr  be  paid  and  equally  divided  amongst  Jolhn 
SMthj  Ann  Wim^  Sarah  Smithy  and  ISaabeth  Smith  /  and 
apon  the  decease  of  vy  said  son,  John  Daniel  Mig^m- 
ftsrtflBW,  I  direct  the  stocks  and  funds  ont  of  which  his 
said  annuity  of  9/.  2s»  per  week  wtfs  made  payable  to 
be  sdd,  and  the  produce  thereof  after  deducting  all 
costs  and  expenses  attending  the  saane,  to  be  paid  unto 
aiy  said  wife^  not  doubting  but  she  will  dispose  of  the 
same  for  the  benefit  of  such  of  my  relations  as  may 
stand  in  need,  in  case  the  residue  of  my  estate  shall 
be  mora  than  sufficient  to  provide  ibr  payment  of  the 
said  several  respective  annuities,  then  I  give  the  surplus 
resifkie  unto  my  said  wife  for  her  own  use  absolutely, 
and  1  hereby  nominate  and  appoint  my  said  wife,  the 
said  Benfamin  Grifin^  and  Rsbert  Htwkesky  joint  eXe- 
outoVB  of  this  my  will." 

The  testatar  died  soon  aftier  the  date  of  hi^  will,  leav^ 
ing  L^ia-  Higgifdotham,  ht9  widnw,  and  JbftfS  Dani^ 
Ifigginbo^mj  bis  only  son,  stirviviiig  him. 

•  The  wHt  was  proved  by  the  executors  named  therein, 
who  appropriated,  put  of  the  residue  of  the  testator's 
estate^  a  sum  of  3^40/.  5  per  cent,  consolidated  Bank 
illinaities  for  tiie  |)ayment  of  the  weekfy  sum  of'  10.^  2s: 
tmjohn  D(miH  Hi^nboAam  $  and  also  set  apart  other 

sums 
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sons  of  ctock  (or-  Ae  pmyamA  of  tb*  amiKittes  tm  die       1884. 


MSp^OwVCly* 


Bat 


Zg^  mggif^oHam  sufvived  bar  oo»execu4oi%  aad  ^^mms. 
the  smas  of  stock  m  appcppriated  were  ilMuHng  in  her 
name  at  her  ^eaie.  She  died  in  the  year  lSi8»  i»  the 
Kftlime  of  Join  Daniel  Higgittiotktuih  havieg  made  a 
will,  dated  the  8d  of  Odpber  Zasa^  lo  the  ipllowii« 
efiect :  -^  ^'  X  givci  devise^  and  bequeath  to  iny  esieoiiloni 
heretnafcer  appoinled»  aU  my  ready  moAcgi^  eeGuritiaa 
for  money,  debts  dae  and  owing  to  bom^  noiHgr  ilk  the 
public  sioeks  or  fuod%  and  att  and  singuiar  olbet  ihe 
pn>per^9  of  what  nature  or  kind  soever  the  sooie  may 
be,  of  which  I  may  die  possessed,  not  herein  by  fl»e 
specifically  bequeathed,  upon  trust  that  my  emeutovs 
shall  and  do^  with  all  convenient  speed  after  my  deoeaa^ 
convert  into  money  aU  such  part  of  iny  estate  and 
effects  which  shall  not  be  already  ao  converted,  and 
invest  the  same  in  the  public  stocks  or  funds,  or  other* 
wise  upon  government  securities,  for  the  purpose  of 
eecnsUig  and  paying  the  several  annuities  hereinafter 
l^equeethfid ;  and  provided  the  monies  which  may  be 
already  invested  at  the  time  of  my  decease  should  be 
insufficient  for  that  purpose,  upon  trust,  in  the  irst 
pbfe,  to  pay  and  aHow  to  John  Daniel  HiggmU^m^ 
the  son  of  my  late  hu&band,  the  sum  of  %L  8r.  weekly 
and  every  week  during  his  natural  life,  to  be  paid  to 
him  evcvy.  M>*yfaty»  in  pursuance  of  ^e  wiU  of  my  late 
ku^bMd»  end  9^y  othpc.  annuities  that  may  be  then 
payable  under  .the  said  will,  and  upon  trust  to  pig^. 
the  several  annuities  following/'  The  testatrix,  after 
giving  several  annuities,,  proceeded  as  IbUowi:*^**! 
give  to  Jacob  Bay  an  annuity  or  clear  yearly  sum  of 
M^  for  a«d  during  bis.  natural  Ufe^  to  commenoa  and 
be  peid.firom  the  time  of  the  decease  of  the  said  John 

Dmnel 


fto  PAW  w  cHAMoexty. 

4^994.      JQmeL  Bigginkdiamp  Mad  ugi  btfim;  Md  ftmt  mid 

i^uMdia^y  afttf  the  cUoeaM  of  ih«  wid  i/Smo^  Bt^  «r 

.pfUi9  «Bid  JiMb^  Danid  Higginbotkam^  0ho«td  be  aor* 

,lire  fain^  I  giiyfi  ib«  prweipul  mcmy  by  ivbiob  ihd  Mid 

.  m^vi^  pC  3^  Jib«ll  w  sigbt  btve  beett  pwdnciid> 

to  all  the  children  of  the  said  Jtmb  lUigf  bgr  Ilia  hie 

wife.    I  give  and  bequeath  to  my  nephews>  Jc$eph  Ikgf 

,apd  ijolm  £^  apd  |o  my  nieces,  JSlhabeii  MUiM  and 

^J4m*k0t  Aif^r   die  aiun  of  IQOL  3  per  cent.  comoU* 

jifUlfid  tMk  MDnilm  eaeh,  to  be  paid  to  tbeoi  eespett- 

;A9i9ly  4tpo»,ll«  4ift0mmio(  llie  aaid  John  Dmnid  Higgm- 

A/^fcgPTj  ftrie  «Mcb  W/tbeea  as  ehail  be  tbea  \Wmgi  and 

-411  |K^  «tt Ao  featf.  reaidue^  and  renaiader  of  ny 

mM'fli^Mlt  of  wba^  wlMre  or  kind  soever  the 

i^li9>i>%  J  giv^  detise,  and  bequeadi  tbe  same,  aad 

every  part  thereof,  to  my  sisters,  Ann  Adams  and  tkml^ 

AdamSf  my  nephew,  the  said  Jacob  Rajf^  and  my  firieod# 

'tMn  i^i€kk  ibe  elder,  to  be  divided  batweaai  ibt«i,  in 

e^ual  piopartions,  share  and  share  alike^  ior  their  OMfi 

jise  and  benefit  absolutely.''     And  the  tesca4ri«  Mgr 

poieted  Jacob  Eag  and  John  Mackie  her  ezeauien^  adho 

jpr^ed  ^e  wjiil.  » 


«. 


None  of  the  legatees  named  in  the  will  of  /^m 
.JUygMotiam  were  rehuions  of  the  lertaloff,  JUhi  Hfggn^ 
tifUfi^mM-eM^  Joim  Daniel  HigpaAaikam^.  .     $ 

tTMn  Danid  Higginbotham  died  in  Jbby  1890,  lef|?iof 
William  Woodbfidgc  liis  sole  next  of  kin,  imd  next  of 
kiii  of  the  testator ;  ,andf  having  made  a  will,  by  which 
he  appointed  Jb^'^Cfari  apd  his  wife  Susanna  Higgin^ 
hofham  his  executors. 

The  original  bill  was  filed  by  Jacob  Ray  and  John 
Mackie^  executors  and  residuary  legatees  of  Ljfdia 
Higginbotham^  against  Ann  Adams  and  Sarah  AdamSf 

the 


tifc  l^o  ortter  l^sidiiary  le^^tees,  and  WStti^m  fVhod'  iSH. 
irulg^f  for  th#  fMifpose  of  having  ttie  rigliM  and  hi- 
tereart  of  Ae  patties  in  the  sum  of  S64<M.  8  per  eent. 
bmak  tinnnkhs^  wbicb  had  been  appropriated  fi>r  ihe 
payment  of  JMtn  Daniel  Higginbothanfn  amiuitj,  de- 
clared bj  the  Court. 


vlge^  tlie  next  of  Mn  of  Joftfi  DmM 

JHHgginbaiiamj  and  of  the  ie:»tfffeor,  JMm  Ht^MoBkmn^ 

died  intestate,  and  his  wife  Catherine  WM^rUge  lode 

out  administration  to  his  estate;  and  as  it  appfeanfd  lliat 

WUUwm  fVoodbridgef  the  party  who  bad  been  made  m 

'^Wmdant  in  the  original  bili^  was  only  a  person  of  the 

'Wflie  name  with  the  next  of  kin,  a  supplementaf  bill 

iwas  filed,  in  which  Cetkerine  fVoodbridge  waamndem 

party. 

The  dbote-mentioned  facu  having  been  ascertafaied 
liy  the  Master's  report,  the  only  qaestion,  when  the 
^Hutfe  eame  on  for  further  directions,  was  to  what  par^ 
ihe  evn  of  864Ctf.  8  per  cent,  consols,  which  had  beeli 
appropriated  for  the  payment  of  two  guineas  a  wedt  tt> 
Jckn  Daniel  Higginbalhamy  belonged. 

'  .Hr>  AjMtaMM*  and  Mr.  Yomge^  for  the  j^rsoiial 
representatiyes  of  l^dia  HiggifAMam^  who  were  <klso 
two  of  her  residuary  legatees. 

V  The  .testator  directs  the  stock  out  of  which  the  som 
of  two  guineas  a  week  waa  made  pa^^ble  to  be  sold 
npon  (he  decease  of  his  spn,  ai^d  the  prodpce  to  be  pmd 
to  his  wife,  not  aoubtitig  that  she  would  dispose  of  it 
far  the  benefit  of  such  of  his  relations  as  might  stand  in 
need.  He  seems  not  to  have  contemplated,  and  at  any 
rate  has  made  no  provision  for  the  contingency  of  the 
death  of  his  widow  before  his  son.  By  that  event  it 
Vol.  III.      '  R  became 
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:beteaie  amftos^le  to  execute  the  tru^t  nfmei  in  the 
discretion  of  the  widow,  and  the  testator  has^  ihereftm^ 
died  intestate  as  to  the  capital  sum  of  stock  out  of  which 
Ich^^ttihiiicif  fo  the  son  w«u  payable^  The  estate  of  the 
widow  is  corisequeotly  emitted  to  one  thhti  part  ef  the 
d$40/.  3  per  cent,  consols. 

IVfr.  Ttnney  and  Mr.Chingf  for  the  executors  of  John 
Daniel  Higginbotkam^  the  son. 

^'•''  T^^-  tMAtor  gives  to  hk  wife  the  produce  of  the  fund 
%dl  iqfiatt  ^  securing  the  annuity  to  his  son,  not  doubt* 
Ifig  that  ^he  would  dispose  of  the  same  for  the  benefit  of 
saeb  of  his  relations  as  might  stand  in  need.  This  is 
V'thi^  coupled  with  a  power  to  be  executed  at  the  dis* 
cretion  of  the  widow ;  and  as  the  widow  did  not  live  to 
exercise  that  discretion,  the  execution  of  the  trust  de- 
Votvet  upon  the  Court. 

The  only  question  is,  who  are  the  relations  to  whon 
|fae  fund  is  to  be  distributed ;  and  the  Court  has  in 
similar  cases  decided,  that  the  next  of  km  of  the  tes-* 
.taitor  living  at  the  death  of  the  person  failing  to  execute 
the  power  are  entitled:  Harding  v.  Glyn  (a),  UOyh/ 
v.-  Attorney-General  (i),  Crwxys  v.  Colman  (cj^  Cole  v. 
Wade,{d)  In  Cole  v.  Wade  the  Court  executed  the 
|rust,  in  favour  of  the  next  of  kin  at  the  death  of  the 
testator;  a  circumstance  which,  even  if  it  essentially 
^Istitbgiiished  ^hat  qise  fron^  the  oUier  cases  cited»  would 
not  alfect  the  title  of  Johf^  Daniel  Higginbotha^^  f  but 
the  diffisrence  is  only  apparent,  and  arose  from  the 
testator's  executors  having  been  the  parties  named  to 
execute  the  trusts,  and  from  there  being  no  preceding 

life. 
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life-cstat»  to  require  .a  pottpDneneot  of  Uie  period  df       188i. 
.dbtribtttiQii.  b.  I 

Mf.  ITAMUti  for  the  repr^MHative  of  %\m  .MKtOf      ^^^ 
ki«i  ftC  Ae  death  of  Join  Danid  Hfggmbotiktm^^ 

It  is  clear  that  it  was  not  the  intention  of  the  testator 
that  the  wiFe  should  exercise  the  discretion  vested  in  her 
till  the  death  oF  the  son.  By  her  death,  therefore,  in 
the  lifetime  of  the  son,  the  power  was  gone ;  ond  the 
tiext  of  kin,  living  at  the  death  of  John  Daniel  HSIggin- 
bdhanh  were  entitled ;  for  it  could  never  have  bfN«i  th^ 
Sntention  of  the  testator  that  his  only  son,  or  bis  wjdoir 
and  son,  should  answer  the  character  of  *^  relatiofeu? 
among  whom  the  gift  was  to  be  distributed  by  hiis  widow 
on  the  death  of  hb  son, 

Mr.  Pemberton  and  Mr.  Bethell^  for  Ann  Adams  and 
Sarah  AdamSj  two  of  the  residuary  legatees  of  the 
widow*  . 

If  the  widow  had  survived  the  son,  it  would  have 
been  difficult  to  say  whether  the  testator  intended  that 
she  should  enjoy  the  fund  for  her  life,  or  whether  she 
was  to  make  immediate  distribution  of  iL  But  it  is 
clear  that  she  could  not  make  any  appointment  in  the 
lifetime  of  the  son;  and,  therefore,  as  the  opportunity  to 
execute  the  trust  never  arose,  it  is  the  same  thing  as  ii* 
the  trust  had  never  been  created.  The  property  in  ques- 
tion is,  therefore,  undisposed  o^  and  one  third  of  it  wilt 
go  to  the  representatives  of  the  widow. 

7^  Master  of  the  Rolls, 

Where  a  trustee  has  a  power  of  disposition  which  he 
neglects  to  execute,  the  execution  of  the  trust  devolves 
on  the  C!ourt;  but  the  question  in  this  case  is,  whether, 
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in  the  events  which  have  happened,  the  trust  and  power 
intended  for  the  widow  ever  vested  in  her.  The  plain  in- 
tention of  the  testator  was  that,  after  the  death  of  his 
son,  his  widow  should  dispose  of  the  property  to  such 
of  his  relations  as  then  stood  most  in  need  of  it ;  but, 
the  widow  dying  in  the  lifetime  of  the  son,  the  trust  in- 
tended never  vested  in  her,  but  entirely  failed.  The  tes- 
tator has  in  faet,  therefore^  made  no  effisctual  dispositioD 
of  the  property  after  the  death  of  his  son ;  and  he  is  to 
be  considered  as  having  in  that  respect  died  intestate, 
'and  the  fund  must  be  divided  according  to  the  statute 
df  distributions,  namely,  one  third  to  the  representatives 
tjf  the  widow,  and  two  thirds  to  the  representatives  of 
the  son. 


*' 
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GRANT  p.  YEA.  ,      ,.   ., 

March  26. 

In  the  Matter  of  YEA. 

& 
la  the  Matter  of  the  Act  for  the  AbolilioA  of  Finos 

and  Recoveries* 

« 

nPHE  lunatic  was  tenant  for  life,  and  tiie  petitionejc,  Order  made 
"^    bis    eldest  son,  was  qut^i  tenaipit    in  tail  in   ter  db^celior 
.mainder  of  a  sum  of  1231/.  S  per  cent,  consols,  being  as  protector 
the  produce  of  certain  lands  which  had  been  sold  undf^  9^4  ^r,^, 
an  order  of  the  Court  in  a  cause,  and  which  sum  was  ^-  7^*  'o 
declared  to  be  subject  to  the  same  uses  as  the  lands  tenant  in  tail 

had  been  subject  to.     The  Petition  prayed  that  the  >n««nMnder 

•'  ^    ^  ofatumof 

Lord  Chancellor,  as  protector  under  the  act  for  the  stock,  of 

abolition  of  fines  and  recoveries,  would  concur  with  the  ^q'sqi  fj^ 

petitioner  in   barring  the  estate  tail  and  the  ulterior  life  was  a 

limitations  to  which  the  stock  in  question  was  subject,  dispose*  of  tiie 

for  the  purpose  of  enabling  the  petitioner  to  convert  ^""^' 
the  stock  into  money,  to  be  applied  in  the  purchase  of 
a  commission  in  the  army. 

It  appeared  from  the  afiBdavit  made  in  support  of  the 
petition  by  the  lunatic^s  brother-in-law,  who  was  com- 
mittee of  the  estate,  that  the  lunatic  was  in  a  state  of  hope- 
less  lunacy ;  that  he  was  possessed  of  landed  estates  of 
the  value  of  2500/.  a  year,  and  of  property  in  the  funds 
yielding  an  annual  income  of  400/. ;  that  a  yearly  allow- 
ance of  1300/.  was  made  to  his  wife  for  the  maintenance 
of  the  lunatic;  and  that  the  petitioner  who  was  a  lieu- 
tenant in  the  army  had  an  allowance  of  400/.  a  year  out 
of  the  estate ;  that  the  purpose  to  which  the  principal 
part  of  the  money  in  question  was  to  be  applied  was  the 
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purchase  of  a  captain's  commission  for  the  petitionert 
who  had  entered  the  army  whh  the  full  approbation  of 
bis  fiitber,  and  viiio,  it  was  represented,  had  now  a  favour- 
sMe  opportunity  of  purchasing  a  step. 

Mr.  Eobertionf  in  support  of  the  petition,  stated  thai 
the  applicaticm  was  made  tfl^Una  discretion  of  His  Lord- 
ship)  under  the  proviaioos  of  Iha  recani  act  (3  Is  4  ^.  4« 
c.  74* )»  and  submitted  that  the  circumstances  of  the  case 
were  such  as  would  justify  the  Court  in  interposing  its 
authority.  He  refenred  particularly  f  the  15tb»  S2dy 
SSrd,  48th|  49th,  and  71st  sections  of  the  act. 


?j;fl  tn"'  J   >     r 


aeaa  of  kiui  and  Mr«  HaUeU^  far  the  lunatic's  yottiiger 
litQlbisi^  who  had  a  charge  upon  the  fund«  constated  l» 
tbei  application* 

.  TAe  Lord  Chancixlob  expressed  his  opinipn  tb|i( 
this  was  a  case  which  fell  within  the  provisions  of  the 
SSrd  and  48th  sections  of  the  act  referred  tO|  and  that 
the  circumstances  were  such  as  to  justify  him  io.exr 
ercising  his  discretion. 

An  order  was  accordingly  made,  referring  it  to  the 
Master  to  inquire  and  state  whether,  under  the  limitations 
in  the  settlement,  the  stock  in  question  was  subject  to  be 
laid  out  In  the  purchase  of  land,  and  upon  what  uses, 
and  who  would  be  entitled  thereto  if  such  purchase  were 
made,  and  whether  the  lunatic  was  the  person  who,  if 
he  were  of  sound  piind,  would  be  the  protector  of  the 
settlement  within  the  meaning  of  the  act. 


Attgutt^, 


The  Blaster  having  foimd  the  ikcts  stated  in  the  petfr> 
tion^  the  Court  made  an  ti^t  confirming  the  report, 
and  directing  the  stock  to  be  sold  and  the  prodoce  to  be 

paid 


CA8E3  IN  CHANCERY.  ^ 

pmd  to  the  eommittee^  to  be  applied  in  the  adymoenoeiit 
of  the  peii&kmer  in  the  armyi  aod  thait  the  pet^tianerH. 
aUowance  out  of  hw  father's  estate  $hoald  be  cedu/^et^i 
to  the  extent  of  the  dividends  oq  the  stock  orde^e^  la, 
be  sold. 


In  the  Matter  of  STARKIE-  ,    ,       .  ..^ 


Aiarck  26. 


Ex  parte  CLAYTON: 


1 1 


•  :; 


I ) 


THIS  was  the  petition  of  the  committee  of  the  estate  The  Court  hu 
of  a  lunatic.     It  stated  tteit  ^be  ii^atic  wa^  oiider  un£r  thlT^'''' 
a  settleioeott  tenant  in  tail  hi  possession  of  oeitaintsMhK  ^  ^•'^-  ^•0^- 
oootainiiig  eoat-nrines,  aod.  that  proposals  had  been  muui^  c.  74^  to  aul  * 
by  fViUiam  HtdUm  Esq.  for  taking  a  lease  of  seeb.nHoekt  ^^  ^^  , 

^  ^  ^  committee  ot 

for  a  term  of  twenty-one  yearn  at  the  rent  and  upon  the  estate  of 

the  conditions  therein  mentioned ;  that  the  Master,  to  J^'JJJ,*'-^  ^\ 

whom  the  matter  had  been  referred,  had  made  a  report!  in  powession 

approving  of  such  proposals ;  and  it  prayed  that  the  re<-  of  ^lunatic's 

port  might  be  confirmed  and  a  lease  directed  to  be  exe^'  «<tate  for  a 

cuted  accordingly.  twenty^ne 

years,  to  at 

Mh  l^etice,  in  support  of  the  petition.  J^ind^! 

'  ft 

The  question  depends  upon  the  effect  of  two  recent 
acts  of  parliament  (1  Jfl  4.  c.  65,  and  8  &  4  ^4.  c.  7.) 
taken  together.  Under  the  statute  of  H.  8.  (82  H  8. 
c  ^8.)  tenants  in  tail  in  possession  were  empowereu  to 
ffrant  leases  f&r  twenty-one  years  or  three  lives  which. 
should  lie  binding  upon  their  issue.  Here,  as  the  lunatic 
tenant  in  tail  has  no  issue,  the  property  would  under  the 
nlterior  limitations  in  the'setdement  go  to  his  maternal 
relations.  It  becomes meifesaavy ,  therefore^  loohtaMi  the 
sanction  of  the.  Court  to  the  proposed  leasei  whkh  all  par« 
ties  interested,  including  the  tenant  in  tail  in  repaamdert 

R  4  consider 


men. 
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18M.       consider  to  be  highly  advantageous.     That  sanction  the 

I  *tli^M^     Court  is  empowered  to  give ;  for  by  the  provisions  of 

ofST4BKiE.    the  twenty-fourth  section  of  ]  fF.  4*.  c»65^f  the  Lord 

Chancellor  may  direct  the  committee  of  the  estate  of  a 

lanatic  to  make  such  leases  of  the  lands  of  the  lunatic 

accoiding  to  his  interest  therein,  and  tbe  mtune  of 

Ihe  tenure  of  the  estate,  and  for  sndi  term  of  years  as 

he,  (tiie  Lord  Chancellor)  shall  approve.    Now  as  the 

powers  of  an  actnal  tenant  in  tail  are  by  the  Fine  and 

Eeooveries  Act  (8  8c  4  IF14.  c.74.  &  15.)  enlaiiged  in 

suick  a  itianHer  as  to  enable  such  tenant  in  tail  to  diqioae 

Ah*  an  estkite  in  fee  simple  or  for  any  less  estate,  of  tkm 

' '      '    '   Itttufc  entailed,  as  against  ail  persons  having  mote  renuM 

(       .  interests,  ibis  tenant  in  tail,  bin  for  hb  lunacy,  woald  be 

oampetent  to  grant  the  proposed  lease  so  as  lo  biud.ifae 

remainderman.     Under  the  law  as  it  now  stands,  theref 

lore,  a  tenant  in  tail  in  possession  noay  grant  vaKd  Jcaaea 

for  any  term;  and  then,  construing  the  twentj^fimitii 

section  of  the  former  act  prospectively  and  with  rafeiteBoe 

to  the  present  powers  of  a  tenant  in  tail  in  posseasiMs 

the  Lord  Chancellor  may  authorise  the  oommittBe  lo 

make  this  lease,  because  such  lease  will  now  be  '^'ao^ 

cording  to  the  interest"  of  the  lunatic  in  his  eataAet  :  .  • 


'.  'I 


111 


A  • 


The  Lord  Chancbllok  was  clearly  of  opinion  thai 
the  act  S  &  4  IV.  4.  a  74.  did  not  empower  bis  Lordabip 
to  permit  the  committee  to  make  any  lease  which  the 
Lord  Chancellor,  on  behalf^of  the  lunatic  tetmiH-iii^liiil, 
eodd  not  have  anthorised  prior  to  the  pa^^itog.  of  .dbfit 
act.  To  make  such  an  order,  as.  waa  prajtf il  wpiiiil  ill 
fact  be  to  enable  the  committee  to  bar  the  estate  tail  pro 
iautOf  which  his  Lordship  odosiderftd  not  to<  be  widiin 
the  intent  of  the  act;  and  his  Lordship  added  that,  in 
his  opinion,  the  object  could  only  be  accomplished  by 
means  of  a  private  act  of  parliament,  if  the  parties  thought 
it  worth  while  to  go  to  that  expense. 


-  In  the  Matter  of  SMYTBJE;  >  i  :IJ     JlfarcA  25. 

TN  tbii  e«8e  the  petitioner  had  beoortie  eii|ill^>9ll  Order  made 
.*  the  ikBth  of  the  lunatic,  his  brother,  to  a  win.  ^  S^t^/Sim 
stock  which  was  standing  in  the  name  of  the  ^^sx^t^i^tf-  of  a  sum  of 
antpGeneral,  and  subject  to  be  iavesledin  thdfiyf^biiaf  which  the 
of  land  to  be.  held  upon  trasia  ander  wUch  ke?'JWifHli)<l  petitioner  wu 

.  .        ..  •  •  rv^i  ■  1  qvasi  tennnt 

be  tenant  in  tail  m  posseascoo.  Tlie. stock ^wiasrlw  0fQii  in  tail  in  pot- 
d*ce  of  a  alnall  poitson  of  land  whkhfcnnedrpArtn^ftft  11^*^"^^''^^'^ 
aMate  oomprised  in  a  aett]emeiit»  and  wbhA  had  .ItflK  on  his  pro- 
add  to  certain  road  trastees^  aad  the  money  paid  ioM  d^^lnrolled 
6oiitt\under  the  anthoiitjF'  of  a  local  aot  ^of  parUaBMMI»  or  an  affidavit 
FViT'the  purpose  of  barring  the  estate  tail  and  IrlM-^fT  ment^oTthe* 
BMindera  oiler  in  the  land  to  be  purchased  with  ^^  deed, whereby, 

.     •     ^.  .  .  .  g,    ,  .  .  -.in  pursuance 

stocky  the  petitioner,  m  parauanoe^oi  the  provisions  eif  of  the  pro- 
tfaeJ'iiie  and  Heooverics  Act  (3  & 4  fK4.  c.14.  $.  lUh  ^«^"^f  the 
aaocawcoted  the  neoeasarj  deed  of  asaignmeal,  dispo^iog  c.  74.  #.71^  be 
of  tkeatook  to  a  trustee  for  himself,  and  die  aa»igntneii|  ^^^  ^t^^^tiul 
had 'bean  duly  enrolled.     The  present  application  wa^i  and  re- 
tliat  the  produce  of  the  stock  might  be  paid  to  ih^^ed-*  Tthet^cr' 
ministrator  of  the  deceased  lunatic,  towards  satisfaction  in  question. 
Itf  A  aoffl  which  waa  due  from  the  petitioner  14  tb^ilu- 
tiaiie's  eitata 


r 


''••:    J 


»  An  order' waa- directed  to  be  drawu  npi  aoeordfaigljit 
tiptin<piipd«ieci4>ir'of 'th(3i<leepl'earollboi^  or/ad  affidavtorfif 
thelhtt'ol>tKaeiirolineiiti't-' '    *r.  .(..'-  'i...fi  iiy     .1).^. 

^ Mr.  i^acAy for :ilm<patitioni.i;  lu  *wl  -<t[  iv-.i.iv/  ,i>^'A\ 


*/  : :  .•  w   i'f 
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^^''^  ««•  In  the  Matter  of  BUS  WITT. -#*p-#--H#-^i^ 


The3&4)r.4.  ^I^HE  petition  suted  that,  under  the  will  of  the  p^ 
authori^tbe^  titioner's  grandfather,  Jc^Aii  JJtewV/,  the  J^kwtor^ 

Lord  Chao-  Abbq  Estate  was  iiettled  upon  the  first  and  other  sons 
the  tenant  in  ^^  the  testator's  son,  Edward  Blewitt,  in  tail  male^  with 
tailinpoweft-  remainder  to  his  daughters  in  tail  general,  with  re* 
state  of  hope-  maioder  over  to  collateral  relations;  that  the  eldest  son 
lest  I'^'^cy,  to    f  Edward  BlewitU  who  was  now  tenant  va  tail  in  pos* 

consent  to  the  '  ^ 

first  tenant  in  session  of  the  settled  estate,  and  was  a  bachelor  of  the 

mainde7  ^8®  ^^  thirty-six,  had  been  for  many  years  past  in  a  state 

barriiq;  the  of  hopeless  lunacy;  that  the  petitioner,  who  was  married 

Hmimions  hut  had  no  issue,  was  the  second  son  oS  Edward  Bkmii 

even  for  the  imj  q^^^^  tenant  in  tail  in  remainder  of  the  settled  estate; 

purpose  ot 

preventing  the  that  a  third  son,  Edmundf  had  died,  leaving  an  infanl 

over  to  col-  BkwUt  was  the  petitioner's  sister,  Frances  Mary  Ann 
latLns.  Blewitt^  who  was  then  unmarried.    The  petition  then 

stated  that  if  the  petitioner  and  his  said  sister  shQuld 
die  in  the  lifetime  of  the  lunatic,  without  issue  ami 
without  having  barred  the  estate  tail  limited  to  them 
under  the  will  of  their  grandfetber,  the  Uaniamam  Abbey 
Estate  would  go  over  to  the  lunatic's  collateral  relations, 
to  the  exclusion  of  the  infant  daughter  of  his  deceased 
brother  Edmund  The  petition  the^fore  prayed  that  the 
Lord  Chancellor  would  consent  to  the  petitioner's  dia* 
posing  of  the  settled  estate,  so  as  to  enabie  him  to  ao* 
quire  an  estate  in  fee  simple  therein,  saving  only  the 
rights  of  persons  in  respect  of  estates  prior  to  the  estate 
tail  vested  in  the  petitioner. 

Mr.  Whitmarshy  in  support  of  the  petition,  said  that 
if  the  petitioner  and  his  sister  died  without  issue,  in  the 

lifetime 


^     <5ixV,^.    3.^>^^>^^-    ^^<^ 
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t^l 


lifetime  of  the  lunatic,  the  estate  would  go  over,  under        1854« 
the  subsequent  limitations,  to  very  distant  relations,  and  .    .    ^Matter 
the  daughter  of  the  lunatic's  deceased  brother  would  be    of  Blewitt. 
wholly  excluded*  The  twenty^seoond  section  of  the  recent 
statute  (S  &  4  fF.  4.  r.  74.,}  coupled   with   the  thirty- 
third  and  forty-eighth  sections,  provided  only  in  tents 
for  the  case  of  ^  lunatic  who  was  tenant  for  life  of  a 
settled  estate;   but  the   reason  for  calling  in  aid  the 

authority  of  the  Lord  Chancellor  as  protector  seemed 
equally  strong,  or  stronger,  where  the  lunatic  had  a 
larger  interest;  and'perhaps,  therefore,  the  equity  of  the 
statate  might  be  extended  to  such  a  case,  if  the  Court 
saw  upon  the  circumstances  disclosed  a  sufficient  ground 
for  the  exercise  of  its  discretionary  jurisdiction. 


>  I  * 


Thk  Lord  Chancellor  refused  to  make  any  order, 
observing  that,  according  to  the  incEnation  of  his  opinion, 
the  act  of  parliament  did  not  give  him  any  authority  to 
hiterpose  in  such  a  case;  but  even  assuming  that  ^he 
possessed  such  authority,  he  did  not  think  that  any 
sufficient  ground  had  been  stated  in  the  petition  to 
induce  him  to  exercise  a  discretionary  jurisdiction  in 
the  present  instance. 


u: 


h  J 


Another  petition,  stating  the  circumstances  of  the  case 
somewhat  itiore  fully,  was  afterwards  presented  by  the 
same  t>arty,  and  for  a  similar  object,  to  Lord  Chancellor 
LyndhursL  His  Lordship  thought  that  he  had  no  jurist 
diction,  and  declined  to  make  any  order. 


1835. 


The  petition  was  thereupon  withdrawn. 


^./S^y^K  ^a-^A-*,r^<    i.^.<^.  ^yjr. 
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ROLU* 

Jan,  31. 
^tf&.  4. 

Upon  a  bill 
filed  by  tnis* 
tees  for  the 
directions  of 
the  Court  in 
execution  of 


TALBOT  I?.  The  Earl  of  RADNOR. 


^l^riE  bill  was  filed  by  the  trustees  under  the  will  of 
Edward  John  Chamberlayne^  for  the  establishment 


of  the  testator's  will,  and  for  the  administration  of  the 

testator's  real  and  personal  estate  under  the  direction  of 

the  trusts  of  a  the  Court, 
willy  if  the 

notice  of  anv     '  ^^^  several  persons  interested  under  the  will  were 

doubt  as  to      made  parties  Defendants,  and  a  person  of  the  name  of 

the  title  of        ^     .      .  ,  ,,   J  V^  i.     J 

the  testator  to  Gowland  was  also  added  as  a  Defendant.     Amongst 

a  part  of  the     other  estates  devised  by  the  will  was  a  certain  estate,  lo 
estate  devised,  '^ 

which  the  testator  Iiad  been  entitled  as  teaant  in  tail 
under  the  will  of  his  grand&ther,  and  of  which  he 
had   suffered   a    recovery.     If  the   recovery   had   not 

a  Defendant     ^^^"   ^^''  suffered,  the   particular  estate  would   have 

descended  to  the  Defendant  Gowland^  and  the  bill 
alleged  that  the  validity  of  the  recovery  was  disputed 
by  Gowland,  The  doubt  entertained  by  the  trustees 
as  to  the  recovery  was,  whether  the  testator  was  of  age 
at  the  time  it  was  suffered ;  but  the  evidence  in  the  cause 
on  the  part  of  the  Defendants  interested  under  the  will 

proceeding  at   <^learly  removed  all  doubt  upon  that  point.     After  the 

law,  or  by        bJU  ^fsi^  filed,  the  Defendant  Gowland  broutrht  an  action 

such  other  , 

course  of         of  ejectment  claiming  the  particular  estate;   and  now^ 

inquiry  as  the    upon  the  Iiearing  of  the  cause,  questions  were  raised  as 
think  proper     to  the  propriety  of  the  Defendant  Gowland  being  made 

a  party  to  the  suit,  and  as  to  the  decree  to  be  made  In 
the  cause.  The  Defendant  Gowland,  in  his  answer, 
disputed  the  validity  of  the  recovery. 

Mr. 


the  person 
who  may  be 
benefited  by 
that  doubt  is 


to  the  suit, 
and  the  Court 
will  not  pro- 
ceed to  the 
execution  of 
the  trusts  of 
the  will  until 
that  doubt  is 
removed, 


to  direct. 

The  legatee 
of  a  house, 
held  by  the 
testator  on 
a  lease  at  a 


reserved  rent 

higher  than  it  could  be  let  for  after  his  death,  cannot  reject  the  gift  of  the  lease 

and  retain  an  annuity  under  the  will,  but  roust  take  the  benefit  cum  tmcre. 
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Mr.  Agar  and  Mr.  Athot^  for  the  Plaintiffi.  18M. 

Talbot 
Mr.  Bicket^eihy  for  the  Defendant  Gondand^  stated  v. 

that  Gondand  did  not  dbpote  the  validity,  or  resist  the      ^^^k. 

establishment  of  the  will ;  but  that  he  claimed  by  a  title 

paramount  to  the  will,  and  had,  therefore,  a  right  to 

proceed  in  his  action  of  ejectment.  Claiming,  as  be  did, 

by  a  title  paramount  to  the  will,  and  not  resisting  the 

decree  sought  by  this  bill,  G&wland  was  entitled  to  his 

costs  in  this  suit.  <.     .        »   ■ 


Mr.  Trakfoe,  Mr.  Pemberton,  Mr.  TtmpU^  Mr<.  J* 
iRmsellf  Mr.  Htufter^  Mr.  Girdksione  ym.i  Mt^Jenmeit^ 
wd  Mf«  BemoHj  for  other  Defendants* 

« 

7%^  Master  of  iht  Rolls. 

It  appears  to  me  that  the  Defendant  Gamland  was 
properly  made  a  party  to  the  suit.  The  trustees,  having 
notice  of  the  doubt  as  to  the  validity  of  the  recovery, 
could  not  safely  proceed  in  the  execution  of  the  trusts 
of  the  will  as  to  that  particular  estate,  until  that  doubt 
was  removed ;  and  it  is  the  duty  of  the  Court,  by  its 
decree,  to  adopt  such  course  for  the  protection  of  the 
^ustees  as  shall  have  the  effect  of  removing  the  doubt, 
before  it  proceeds  to  deal  with  the  estate  as  a  part  of  the 
subject  of  the  trust.  The  validity  of  the  recovery  being 
merely  a  question  of  law,  the  Defendant  Gaaciand  has 
now  a  right  to  elect,  whether  he  will  proceed  in  the 
ejectment  which  he  has  comviencefi,  or  adopt  such 
other  course  of  inqif iry  as  the  Court  may  think  proper 
to  direct,  he  being  in  no  manner  bound  by  the  evidence 
which  has  been  given  on  the  part  of  the  Defendants  in*- 
terested  under  the  will ;  and  as  the  Defendant  Gotland 
elects  to  proceed  in  the  ejectment,  and  is  willing  to 
undertake  to  try  that  ejectment  at  the  next  Spring 

assizes, 


'1'  !i    !.   wv 


•  I"  J*. 
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Talbot 

o. 

The  Earl  of 

Radnoe. 


assizesi  all  diat  I  can  now  usefully  do  is  to  dedare  the 
will  well  proved,  without  directing  the  trusts  of  the  will 
to  be  carried  into  execution,  inasmuch  as  those  direc- 
tions will  necessarily  be  affected  by  the  result  of  the 
ejectment,  reserving  further  directions  and  the  costs  of 
the  Defendant  Gaadand,  until  that  result  be  known. 
But,  in  the  meantime,  the  Master  may  proceed  with  the 
usual  account  of  the  personal  estate,  debts,  and  lega- 
cies. 


Theji^aiae 
ofaboute> 
held  by  Uia 
tMtatPVoiia 
leaieat  A 
roMred  rent 
higher  iban  it 
could  be  let 
for  after  iiM 
destJkg  emnpt 
mest  the  gift 
of  the  leaie 
and  retsin  an 
aanuiihr  under 
the  \m\i  bat 
nmattukathe 
benefit  cvm 

OlMfVk 


The  testator  bequeathed  a  leasehold  house  to  his 
sister,  Ethuibeth  AckerUy^  and  he  also  bequeathed  to  her 
an  annuity  for  her  life.  The  rent  reserved  by  the  lease 
wns  higher  than  the  house  would  let  for  at  die  time  of 
the  decease  of  the  testator;  and,  upon  a  reference  to  the 
Master  to  inquire  whether  it  would  be  beneficial  for  th^ 
testator's  estate  to  determine  the  lease  at  the  end  of  the 
first  seven  years,  the  Master  found  that  it  would  be 
beneficial,  and  directed  the  personal  representatives  to 
give  notice  to  the  lessor  to  that  effect* 

Mrs.  AcJcerley^  the  legatee,  and  her  husband,  dis- 
claimed the  gift  of  the  lease ;  and  a  question  was  made 
whether,  if  she  disclaimed  the  lease,  she  could  retain 
the  annuity,  as  she  ought  not  to  be  allowed  to  rejecti 
the  onerous,  and  retain  the  beneficial  part  of  the  tes- 
tator's bequest. 

The  Master  of  the  Hoixs  was  of  opinion  that,  as  \i 
was  the  plain  intention  of  the  testator  that  his  estate 
should  no  longer  be  subject  to  the  rent  of  the  leasehold 
house,  the  legatee  could  not,  in  that  respect,  disappoint 
his  intention,  and  retain  the  benefit  given  by  his  will, 
but  must  take  the  benefit  cum  onere. 
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I8S4. 


LESTURGEON  v.  MARTIN.  I**"- 

tpHE  bill  was  filed  for  the  specific  performafioe  of  a  ^^'j,''!!!^^ 

contract  of  purchase  by  the  Defendant  from  the  rendor  for  the 

Plaintiff.    It  appeared  upon  the  evidence  that,  upon  Srmancc^of 

the  first  delivery  of  the  abstract,  various  objections  a  contract,  it 

were  taken,   and    the  abstract  was  returned    to    the  tneDefend- 

Plaintiff 's  solicitor.     Observations  were  made  thereon.  *"'» '"  ^« 

coime  of  eoi> 

on  the  part  of  the  Plaintiff  in  answer  to  the  several  respondence 

objections,  and  in  a  subsequent  letter,  written  by  the  *^^^tori!^rf 

solicitor  of  the  Defendant  to  the  solicitor  of  the  Plain-  upon  a  case 

ti£^  it  was  slated  that  it  appeared  to  him  (the  solicitor  ^^f^Ttbe 

pf  the  Defendant)  that  all  the  objections  were  removed,  opinion  of 

e3|c6pt;  one  which  applied  to  an  allied  intestacy.     Se-  prated  binil 

veral  letters^  afterwards  passed  between  the  solicitors  •^'fwilHiigto 

accept  the 
upon  the  subject  of  this  alleged  intestacy,  and  one  of  title  of  a  pir*/ 

such  letters  from  the  solicitor  of  the  Defendant  inclosed  ^^fu^r^ 

tioM  tnen 

a  copy  of  a  case  which  had  been  submitted  to  counsel  referred  t» 

on  thq  part  of  the  Defendant  for  his  opinion  as  to  the  That?^!^  ■ 

sufficiency  of  the  evidence  with  respect  to  the  alleged  tion  not  being 

intestacjy,.  which  opinion  was  unfavourable  to  the  Plain-  bill  was  filed, 

tiff.    It  was  a  part  of  the  statement  in  that  case,  that  ■"?*  '^?  ^^^ 

/  '^  ruled  that  the 

Tatjoup  objections  which  had  been  taken  upon  tlie  ab-  reference  to 

stract  had   been  either  removed  or  waived,  and  the  Jothc^de** 

Plaintiff  therefore  insisted  that  the  Defendant  was  not  must  be  in 

entiflod  tp  ^general  reference  to  the  Master  to  mquire  Sd^t^wn-' 

into  the  title,  but  that  such  reference  ought  to  be  con-  ^^^  ^  the 

^     *j  ^      ,  •         1- .     "  particular  ob- 

fined  to  the  question  of  mtestacyw     .  jection. 

Mr.  Tinney,  for  the  Plaintiff. 

Mr.  Bickerstelhf  for  the  Defendant. 

The 
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1884.  The  Master  (fthe  Roixs. 

Lbstukgbon  The  question  raised  by  the  Plaiotiff  as  to  a  limited 
Maetik.  inquiry  involves  a  point  of  great  general  importance. 
The  Defendant,  by  bis  contracty  was  not  bound  to 
complete  his  purchase  without  a  full  and  marketable 
title,  and  it  is  not  contended  that  he  has  sinoe  dose 
any  act  to  the  prejudice  of  the  Plaintiff,  either  with 
respect  to  the  possession  of  the  property  or  otherwise^ 
which  can  affect  his  right  to  such  marketable  .title.  But 
it  is  insisted  that  he  has  waived  that  right,  and  the 
statement  in  the  case  laid  before  counsel  is  relied  upon 
as  binding  him  to  such  waiver.  The  e£kct  of  the  cor- 
respondence between  the  solicitors,  and  the  statement 
in  the  case  for  the  opinion  of  counsel,  amount  to  no 
more  than  this  — ^  that,  according  to  the  advice  which 
he  had  received,  he  was  then  willing  to  complete  bis 
purchase,  provided  the  objection  as  to  the  intestaqr 
was  removed.  That  objection,  however,  was  never 
removed,  and  the  voluntary  assurance,  given  at  that 
particular  time,  would  not  create  a  legal  obligation  upon 
him  to  relinquish  in  all  future  proceedings  his  original 
right  to  a  marketable  title.  It  may  turn  out,  upon  in- 
quiry before  the  Master,  that  he  had  been  ill-advised 
^s  to  the  e£kct  of  some  of  the  objections  originally  taken 
to  the  abstract,  or  it  may  turn  out  that  there  k  matter 
destructive  of  the  title  of  the  Plaintiff  whidi  did  not 
appear  upon  the  abstract,  and  the  reference  tp  the 
Master  must  theref^Nre  be  general  as  to  ibe  title  of  the 
Plaintiff 


18S4. 


MURKIN  V.  PHILLIPSON.  ,?»"•• 

npHE  mliterial  part  of  the  will  of  Jokn  PhiRipson  was  A  testetor 

in  the  following  words :  —  "  I  also  leave  and  be-  of  50/.  each  to 
queath  to  my  six  grandchildren,  sons  and  daughters  of  "l'.,?*"^'  . 
Jtmathan  and  Rebecca  Hitchcock,  the  sum  of  501*  each,  the  youngest 
when  the  youngest  child  shall  come  of  age,  and  the  said  ^J^f^^nie 
grandchildren  of  the  said  Jonathan  and  Rebecca  to  receive  of  age,  pay- 
'  "Ae  interest  of  the  said  50/.,  until  the  youngest  child  shall  ^|,^  produce 

'  come  of  acre,  when  an  estate  shall  be  sold,  it  beincr  landed  o^*  ^^  ®*- 

»  .  •    t^te  then  to 

^  property,  an  estate  lying  in  the  parish  of  Ramsden  Bell-  \^  gold,  and 

'  Hoiue,  with  house  and  land,  twenty  acres  more  or  less,  *L*''^^yI-^ 

''  ttow  let  to  Jb^n  Ballard  junior,  at  the  sum  of  507.  per  should  not 

^year.     If  either  of  those  children  should   not  live  to  "rl*  ««'!?'' 

,.  ,  or  age,  nor 

'icoitte  of  age,   nor  have  an  heir  born  in  wedlock,  the  have  an  heir 

sflid  50/.  to   be  equally  divided  among  the  surviving  j^^  hedi-* 

'•'cMdlren.'*      The  residue  of  the  produce  of  the  estate  rectedthe 

''  dinged  to  be  sold,  after  satisfying  the  legacies  charged  equally  di- 

'Uiiffreon,  was  ffiven  by  the  will  to  the  testator's  three  yided among 
•  ,     .  I  °  *  ■  the  surviving 

"V6m,  Jaihe^y  Robert^  and  John  Phillipson.     The  testator  children. 

appointed  Thomas  Bridge  and  John  Wells  executors  of  ^\he*gix* 

'^%1S  triA.  grandchildren 

married 
during  her 
'  tte  testator  died,  leaving  James  PhtUipson  his  heir  at  minority,  but 

'  law,  Robert  Phittipson,  and  John  Phillipson,  the  two  other  attained 

Bons,  and  the  six  grandchildren  mentioned  in  the  will  ^^^"^"JP"^ 

surviving  him.     The  executors  named  in  the  will  re-  the  youngest 

nounced  probate,  and  letters  of  administration  with  the  2J2„^'that 

will  annexed  were  granted  to  Robert  PhtUipson*  age,  she  died, 

leaving  a 

legacy  of  SOl. 
was  a  vested  interest,  and  belonged  to  her  personal  representatives. 

Vol.  hi.  S 
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V. 
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Eliza  Hitckcocky  one  of  the  six  grandchildren,  inter- 
married with  James  Norris  during  her  minority,  but 
afterwards  attained  the  age  of  twenty-one.  She  survived 
the  testator  and  died  before  the  youngest  grandchild  at- 
tained twenty-one,  leaving  a  child,  born  of  her  mar- 
riage with  James  Norris* 

The  bill  was  filed  by  the  surviving  grandchildren  of 
the  testator,  and  the  husbands  and  children  of  such  of 
them  as  were  married  and  had  issue  against  the  three 
sons  of  the  testator,  and  the  husband  of  the  deceased 
grandchild,  for  the  purpose  of  haring  the  will  established 
and  the  trusts  thereof,  so  &r  as  related  to  the  legacies 
given  to  the  grandchildren,  carried  into  execution. 

The  question  in  the  cause  was,  whether,  under  the 
circumstances  above  stated,  Eliza  Norris  took  a  vested 
interest  in  the  legacy  of  50/.,  or  whether,  by  reason  that 
the  legacy  was  charged  on  land  directed  to  be  sold,  the 
50/.  went  to  the  heir-at-law,  or  sunk  into  the  residue. 

Mr.  Pemberton^  for  the  Plaintiffs. 

Mr.  Garratty  for  the  husband  of  the  deceased  grand-^ 
daughter. 

There  is  enough  upon  the  face  of  this  will  to  shew 
that  the  testator  did  not  intend  that  the  legacy  of  50/. 
should,  in  the  event  which  has  happened,  go  to  bis  heir, 
or  sink  into  the  residue.  It  is  no  doubt  perfectly  true, 
that  where  a  legacy  is  given  out  of  real  estate  and  made 
payable  at  a  future  time,  and  the  legatee  does  not  live  till 
that  time  arrives,  prima  facie  the  legacy  does  not  vest. 
The  distinction  between  the  time  being  annexed  to  the 
substance  of  the  gift,  and  to  the  payment  of  it  which 
has  been  raised  in  favour  of  vesting  in  cases  of  personal 
estate,  dpes  not,  it  is  admitted,  apply  to  real  estate; 
nor   will   the  gift  of  int^est  avail  here,  as  it  wpuld 

if 
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if  it  were  a  l^cy  given  out  of  personal  estate.  But 
the  cases  have  established  this  exception,  that  where 
the  postponing  of  the  time  of  payment  of  a  legacy 
charged  on  land  is  for  the  convenience  of  the  testator's 
estate^  and  not  owing  to  the  circumstances  of  the  legatee, 
then  the  inference  is  against  the  testator's  intention,  that 
the  legacy  should,  in  the  event  of  the  legatee's  death 
before  the  time  of  payment,  sink  into  the  estate.  Lord 
Hardmcke  took  that  distinction  in  the  case  ofLae^her  v. 
Condon,  (a)  There  the  testator  gave  a  legacy  to  each  of 
his  two  daughters,  to  be  raised  and  paid  after  the  decease 
of  his  wife,  together  with  the  interest  on  the  legacies 
after  the  decease  of  his  wife,  until  the  same  should  be 
paid  to  the  daughters,  their  executors,  administrators,  or 
assigns.  The  testator  expressly  provided  that,  if  either 
of  his  daughters  should  die  in  his  lifetime,  her  share 
should  not  lapse  for  the  benefit  of  his  heir,  but  enure  to 
the  surviving  daughter.  Both  the  daughters  survived 
the  testator,  but  one  of  them  died  in  the  lifetime  of  her 
mother ;  and  Lord  Hardwicke,  as  well  upon  the  ground 
that  the  time  of  payment  was  postponed  for  the  con- 
venience of  the  testator's  estate,  as  that  the  provision 
against  lapse  indicated  a  strong  intention  that  the 
daughters  should  at  all  events  be  entitled  to  the 
legacies,  decided  that  the  husband  of  the  deceased 
daughter  was  entitled  to  have  her  legacy  raised  out  of 
the  estate.  In  the  present  case  it  appears  to  have  been 
rather  for  the  convenience  of  the  testator's  estate,  than 
with  a  view  to  the  circumstances  of  the  legatees,  that  the 
period  of  sale  was  postponed ;  and  there  is  another  cir- 
cumstance analogous  to  one  upon  which  Lord  Hardwicke 
laid  great  stress  in  the  case  of  Lamther  v.  Condon.  Lord 
Hardwicke^s  reasoning  was,  that  if  the  testator  provided 
against  the  event  of  the  legacy  sinking  into  the  estate 
even  in  case  of  a  daughter  dying  in  his  lifetime,  d/ortiori 

must 

(a)  2Atk,l27. 

S  2 
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1834.        must  he  have  intended  to  provide  against  that  event,  if 
*  „  -  '    '      his  daughter  survived  him.    Here  there  is  a  circumstance 

XuDAKlN 

V.  furnishing  the  same  inference;  for  the  testator  has  pro- 

PuiLLiPsoN.  yjjgj  against  the  legacy  sinking  into  the  estate,  in  case  a 
grandchild  should  die  before  attaining  twenty-one  with- 
out children;  a  fortiori^  therefore,  must  he  have  in- 
tended to  prevent  a  lapse,  where  a  grand-daughter 
attained  twenty-one  and  left  issue,  but  did  not  live  till 
the  period  to  which  payment  was  postponed.  In  Wat^ 
kins  V.  Cheek  (a)  the  Court  recognised  the  principle  laid 
down  by  Lord  Hardwicke  in  Lffwlher  v.  Condon^  and 
gave  effect  to  the  apparent  intention  of  a  testator,  that 
the  legacies  charged  by  his  will  upon  land  should  not  lail 
by  the  death  oFthe  legatees  before  the  time  of  payment. 

Mr.  Piggottj  for  the  heir  at  law,  who  was  also  one  of 
the  residuary  legatees. 

There  is  no  immediate  gift  of  the  estate,  but  a  mere 
direction  to  sell  it  when  the  youngest  grandchild  shall 
attain  twenty-one,  interest  being  directed  to  be  paid  to 
the  grandchildren  in  the  mean  time.  The  contingency 
upon  which  alone  the  legacy  in  question  was  to  go  to  the 
surviving  grandchildren,  namely,  the  dying  of  a  grand- 
child under  twenty-one  without  issue,  has  not  happened, 
and  as  the  deceased  grand-daughter  has  not  lived  till 
the  period  of  payment,  the  legacy  has  failed.  This  is 
a  gift  of  the  produce  of  the  estates  directed  to  be  sold 
at  a  future  period,  and  a  part  of  that  gift  having  failed, 
the  heir-at-law  is  entitled  to  the  benefit  of  the  failure; 
Cooke  v.  Stationers*  Company,  {b) 

Mr.  Bickersteth^  for  the  other  residuary  legatees. 

It  has  been  decided  that  a  gift  of  a  legacy  charged 
upon  real  estate  to  be  paid  at  a  future  time,  with  interest 
to  be  paid  in  the  mean  time,  sinks  into  the  estate,  if  the 

legatee 

(fl)  2  Sim,  4-  Stu.  199.     .  {b)  infrh,  p.  262. 
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legatee  die  before  the  period  of  payment;   Gender  v.       1834. 
Standerunck.{a)  These  legacies  are  a  charge  upon  the  es-     *^  ~  - 
tate,  and  there  can  be  no  doubt  that  it  was  with  reference  i;. 

to  the  circumstances  of  the  legatees,  and  not  for  the  con-  Ph'"''"®^'-* 
venience  of  the  estate,  that  the  testator  has  directed  the 
estate  to  be  sold  at  a  particular  period  after  paying  the 
charge,  and  the  remainder  of  the  produce  of  sale  to  be 
divided  among  his  three  sons*  The  testator,  in  a  par- 
ticular event  which  he  has  specified,  namely,  the  death 
of  a  grandchild  before  attaining  twenty-one  without 
issue,  has  declared  his  intention  that  the  legacies  shall 
not  sink  into  the  residue.  It  is  said  that  the  event 
which  has  actually  happened  must  by  parity  of  reason, 
or  for  a  stronger  reason,  fall  within  the  same  provision ; 
but  the  testator  has  not  so  declared  his  intention,  and 
there  is  no  sufficient  ground  for  inferring  a  larger  inten- 
tion than  that  which  he  has  actually  expressed. 

Mr.  Garratif  in  reply. 

ne  Master  of  the  Rolls. 

In  this  case  there  is  no  direct  gift  until  the  youngest 
grandchild  attains  the  age  of  twenty-one  years;  but, 
inasmuch  as  interest  on  the  legacy  is  given  in  the  mean 
time  from  the  death  of  the  testator,  this,  if  it  were  given 
out  of  personal  estate,  would  be  considered  as  an  im- 
mediate vested  interest,  and  will  be  so  considered  in 
the  present  case,  if  upon  the  whole  will  it  should  appear 
that  the  legacy  does  not  sink  into  the  land.  The  payment 
of  these  legacies  might  well  have  been  postponed  only 
for  the  convenience  of  the  estate,  and,  if  that  were  so,  the 
case  would  not  be  within  the  principle  that  the  legacy 
lapses  for  the  benefit  of  the  land.  There  is,  moreover, 
great  weight  in  the  argument  which  has  been  urged  at 
die  bar  with  much  ability  by  Mr.  Garrait^  that  the  legacy 

would 

(a)  2  Cor,  15. 
S  3 


262 


CASES  IN  CHANCERY. 


1834. 


Muasiit 
Philufsok. 


would  not  sink  into  the  land,  because  the  testator  has 
directed  that  if  any  of  the  six  grandchildren  should  die 
under  the  age  of  twenty«one  without  leaving  an  heir 
born  in  wedlock,  the  legacy  should  yest  in  the  survivors 
of  the  grandchildren.  In  that  case  the  testator  has  de- 
clared that  the  legacy  shall  not  sink  into  the  land ;  and 
a  fortiori  it  must  be  intended  according  to  the  principle 
of  Lord  Hardwicke  in  Lowther  v.  Condon  that  he  could 
not  mean  the  legacy  to  sink  into  the  land,  when  a  grand- 
child attained  twenty-one,  and  died  leaving  a  child  bom 
in  wedlock. 


Rolls. 

1851. 
June  4. 21. 

Where  a  real 
estate  is  di- 
rected to  be 
sold,  and  a 
part  of  the 
produce  is  to 
be  applied  to 
a  purpose 
which  fails, 
and  the  re- 
sidue of  the 
produce  is 
given  over, 
the  heir,  and 
not  the  resi- 


COOKE  V.  The  STATIONERS'  COMPANY. 


^T^HE  will  of  William  Fennerj  so  far  as  it  is  material, 
was  to  ihe  following  effect :  — 


^^  After  paying  all*  my  just  debts,  funeral  charges, 
and  legacies  for  rings  and  mourning  out  of  my  personal 
property,  I  give  and  devise  to  my  executors  hereinafter 
appointed  all  my  estates,  both  freehold  and  leasehold, 
in  trust,  desiring  they  will  sell  so  much  of  them  by 
private  contract,  if  they  can  get  the  several  sums  or 
more  I  have  valued  them  at  on  a  paper  inclosed  with- 

*^"ntell^^tfcf^  ^"  ^*^  ^'^' *  when  Mr.  Marryafs  lease  expires,  by 
sum  intended  public  sale  at  auction :  what  is  not  disposed  of  by 
SuSf^:      Pri^«te  contract,  not  before  that  time,  when  they  can 

by  sale  of  personal  property,  and  such  part  of  my 
estates  as  will  purchase  the  sum  of  10,7002.  in  the 
3  per  cent,  consols,  they  need  not  sell  more."     The 

testator 
siduary  gift 

is  not  of  the  produce,  but  of  the  corpus  of  the  estate,  then  if  a  gift,  intended  for  a 
particular  purpose  which  fails,  is  to  be  considered  as  an  exception  from  the  residuary 
gift,  the  heir  will  take ;  if  it  is  to  be  considered  as  a  charge  upon  the  devised  estate, 
the  residuary  devisee  will  be  entitled  to  the  benefit  of  the  failure. 


pose. 

Where  the 
real  estate  is 
not  directed 
to  be  sold, 
and  the  re- 


COORB 
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testator  then  proceeded  to  give  a  number  of  legacieSf        1881. 

among  which  was  a  l^acy  of  2500/.  S  per  cent  consols 

to  the  SiaHonenf  Company^  the  interest  thereof  to  be        ^V. 

paid  to  his  wife  daring  her  life,  and  a  legacy  of  800/.    ^    ^^®     , 

3  per  cent,  consols   to  the  parish  of  Beckenkam  for      Company. 

charitable  purposes;   and  he  gave  and  devised  to  his 

wife,  Grace  Fenner,  the  rest  and  residue  of  his  estate 

and  efiects  of  whatsoever  kind,  on  condition  that  all  the 

legacies  were  paid. 

The  principal  question  in  the  cause  was,  whether  so 
much  of  the  produce  of  the  real  estate  as  was  given  to 
the  Stationer^  Company  and  the  parish  of  Beckenkam 
would  go  to  the  heir*atrlaw  or  the  residuary  devisee. 

Mr.  Bickersieih  and  Mr.  J.  Bussell,  for  the  residuary 
devisee. 

Mr.  Tinney  and  Mr.  Jaccby  for  the  heir-at-law. 

For  the  residuary  devisee  Jackson  v.  Hurlock  (a),  Ken- 
neU  V.  Abbott  {b\  Damson  v.  Clark  (r),  and  Henchman  v. 
Attomey-General  {d)y  were  cited.  For  the  heir-at-law 
Arnold  v.  Chapman  {e)j  Gravenor  v.  HaUum  (g),  Gihbs  v. 
Rumsey  {h),  and  Jones  v.  Mitchell,  (f ) 


T%e  Master  of  the  Rolls.  June  si, 

This  ease  was  disposed  of  at  the  hearing  on  further 
directions,  with  the  exception  of  the  question  whether 
the  heir-at-law,  or  the  residuary  devisee  was  entitled  to 

certain 

(«)  AmbL  4S1.  (e)  1  Ket.  sen.  108. 

lb)  4  Kir*.  802.  (g)  Ambl.  645. 

{€)  1 5  Vet.  409.  (A)  2  Vei.  ^  B.  294. 

(d)  2  Sim.  i  Slu.  498.  (i)  1  Sm,  ^  Stu.  290. 
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18S1«  certain  Toid  legacies.  By  a  residcwiy  gift  of  penoml 
etlate  a  testator  gives  all  the  personal  estate  which  he 
leaves  at  his  death  not  otherwise  disposed  o£  A  sam 
of  money  given  by  his  wiU|  which  fiuls  either  as  void  at 
law  or  by  lapse,  is  not  otherwise  disposed  o^  and  con- 
sequently l)dongs  to  the  residuary  l^atee.  Bet  there 
is  a  diflference  in  respect  of  real  estate,  because  the 
residuary  devisee  of  a  real  estate  takes  only  that  real 
estate  to  whidi  the  testator  was  endded  at  the  time  of 
nmking  his  will,  subject  to  the  purposes  of  the  will* 
Where  a  red  estate  is  directed  to  be  sold,  and  tlie  tes^ 
tator  wills  that  a  sum  of  1000/*,  or  any  other  sum  of 
money  shall  be  applied  to  a  pardcnlar  purpose,  and  the 
residue  of  the  produce  of  sale  only  is  given  to  A^  and 
the  partioolar  purpose  fiuls  either  by  lapse^  or  becaeae 
it  is  void  at  law,  then  the  heirs  and  not  A.  will  take 
the  lOOOiL,  or  other  snm  of  money,  because  the  whole 
is  real  estate  at  the  death  of  the  testator,  and  A»  can 
take  no  more  of  that  estate  than  is  expressly  given  t» 
him,  namely  the  residue  of  the  real  estate,  after  de« 
docdng  the  1000/.  or  other  sum*  The  leading  cases  aa 
to  this  point  are  Cruse  v.  Barley  (a),  Digby  v.  Legard  (b\ 
Aetrqyd  v.  Smithson  (c),  HuUhexn  v.  Hammond  {d\  Mid^ 
dteUm  V.  Cater  {e\  Arnold  v.  Chapman  (^),  GMs  v.  Bn^ 
sey  {h)y  Jones  v.  Mitchell  (0>  Graoenor  v.  Halban.  {i) 

'  Where  real  estate  is  not  directed  to  be  sold,  and  the 
residuary  devise  is  not  of  the  produce  but  of  the  corjuis 
of  the  real  estate,  there  the  question  arises  between  the 
beir-at*law,  and  the  devisee  as  to  the  intention  of  the 
testator.     If  the  devise  to  a  particular  person,  or  for  a 

particolar 

(a)  5  P.  Wms.  80.  (g)  1  Fes.  sen.  los. 

lb)  5  P.  Wmi.  S2. 11.  (A)  8  jr.  j.  i^.  894. 

(c)  1  Bro,  C.  C.  505.  (t)  1  5liiii.  4*  Situ  290. 

{d)  5  Bro.  C.  a  188.  (k)  AnAL€45. 
(e)  4  Bro.  C.  C.  409. 
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pirtiookr  {Mirpose  ia  to  be  considered  as  intended  by  IBSI. 
the  testator  to  be  an  exception  from  tbe  gift  to  die  r^ 
sidnary  defisee,  tbe  heir  takes  the  benefit  of  the  fiulare; 
If  it  is  to  be  considered  as  intended  by  tbe  testator  to 
be  a  charge  only  opon  tbe  estate  devised,  and  not  an 
exQBptioD  from  the  gift»  the  devisee  will  be  entitled  to 
the  benefit  of  the  fiiilore.  In  the  case  of  fFrighi  v. 
Home  (a)  tbe  testator  devised  a  particalar  estate  to  A» 
and  his  heirs,  and  all  the  residue  of  his  real  estate  to  3. 
and  his  heirs.  The  devise  to  jL  having  failed  by  his  death 
in  the  testator's  lifetime,  the  heir,  and  not  B^  was  held 
to.  be  entitled  to  the  particular  estate^  beoause  it  was  an 
exception  out  of  the  residuary  gift*  So  in  Qraoenor  v. 
HaMum  {b)  tbe  testator  devised  his  estate^  subject  to  oer» 
tasa  annual  payments  making  together  the  sura  of  IQi^ 
upon  trust  to  be  sold,  and  directed  the  produce  of  the 
sale  to  be  applied  to  certain  purposes  stated  in  tbe  will 
wid)  a  residuary  gift  over.  These  annual  payments  being 
iwid,  tbe  heir»  and  not  the  residuary  devisee*  was  held 
emfeled  to  the  benefit  of  them,  because  they  were  an 
evception  from  Uie  gift  to  the  trustees.  But  in  Jadam 
Y4  Hurhei  (e)  an  estate  was  devised  sulgect  to  and 
charged  with  any  sum  not  exceeding  10,000iL,  as  die 
devisor  should  afterwards  appoint  He  afterwards  ap- 
pointed the  sum  of  6000/.  only ;  and  the  devisee,  and 
not  the  heir,  had  the  benefit  of  the  4000/.  which  was 
unappointed.  So  in  Wright  v.  Bam  {d\  where  there 
waa  a  dctoise  of  real  estate,  subject  to  the  payment  of 
M*  a  year  t»  a  charily^  the  devisee»  and.not  the  heir,  bad 
the  benefit  of  the  void  ohaige*  In  KsnnM  v.  Abbott  {e) 
Lord  jUdomI^  says^  ^*  It  ia  now  perfiwtly  settled  that  if 
an  estate  is  devised  charged  with  l^;acies,  and  the  le- 
gacies 

(a)  S Mod,  Stf3.  id)  1  Bro.  C  C.  SI. 

ifi)  AmU.  S4S.  (e)  4  Fa.  809. 

(c)  AmbL  487. 
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gacies  fail,  no  matter  how,  the  devisee  shall  have  the 
benefit  of  the  failure.     In  King  v.  Denison  {a)  the  tes- 
V.  tatrix  devised  her  real  estate  subject  to  and  chargeable 

STATioNsas*  ^'^^  certain  annuities  for  life,  but  survived  all  the 
Company,  persons  to  whom  the  annuities  were  given.  The  heir- 
at-law  claimed  the  whole  estate  on  the  ground  that  it 
was  devised  for  particular  trusts  only,  which  were  all 
satisfied,  and  that  consequently  the  heir  was  entitled  by 
way  of  resulting  trust.  Lord  Eldon  held  that  the  de- 
visees took  the  estate  discharged  of  the  annuities. 

In  the  present  case  the  testator  gives  and  devises  to 
his  executors  all  his  fi*eehold  and  leasehold  estates  in 
trust,  that  by  sale  of  his  personal  property,  and  of  so 
much  of  his  real  estates  as  might  be  necessary,  they 
should  raise  a  sufiicient  sum  to  purchase  10,700/.  in  the 
3  per  cent,  consols,  and  he  directs  this  sum  of  stock  to 
be  apportioned  between  certain  legatees,  and,  among 
other  objects  of  his  bounty,  to  charities,  and  he  then 
gives  to  his  wife  the  rest  and  residue  of  his  estate  and 
effects  of  whatsoever  kind  they  be,  on  condition  that  all 
the  legacies  are  paid. 

The  charitable  legacies  failing  of  course,  as  iar  as 
they  affect  his  real  estate,  the  question  is,  whether  these 
legacies  are  to  be  considered  as  an  exception  from  the 
gift  to  his  wife^  or  as  a  charge  upon  that  gift ;  and  being 
of  opinion  that  they  are  to  be  considered  as  a  charge, 
and  not  as  an  exception  from  the  gift,  I  make  a  de- 
claration accordingly. 

The  condition  to  pay  the  legacies  makes  no  difference, 
being  no  more  than  a  charge  of  the  legacies. 

(a)  1  V.^B,  260. 
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LEIGHTON  V.  BAILIE.  Rolls. 

Feb,  28. 

THIS  was  a  suit  for  the  admiDistration  of  the  will  of.  A  testatrix 
m&clc  the 
the  Honourable  Mrs.  Bailie*    The  will  coasbted'  following  in- 

of  a  great  number  of  testamentary  papers.     In  one  of  dorsement  on 

one  Of  bcr 
them,  which  bad  no  date,  a  legacy  of  500/.  wag  giyen  to  testamentary 

the  Defendant,  fViUiam  A.  Bailie^  by  the  name  of  "  WUfy  \^^^l  ^ 
BaiUe*^     Upon  another,  which  was  also  without  date  will  be some- 
(being  the  paper  marked  M.)  the  testatrix  had  made  foJI^fcx-    "^ 
the  following  indorsement,  —  ^^  I  think  there  will  be  penses,  &c. 
something  left,  after  all  funeral  expenses^  &c.  being  paid,  fo  W,  B,^  now 
to  give  to  Willy  Bailie^  now  at  school,  towards  equipping  "'  school,  to- 
hiro  to  any  profession  he  may  hereafter  be  appointed  ping  him  to 
to."     There  was  no  express,  residuary  gift  in  any  of  the  ^^^.^^^,    « 

testamentary  papers.  another  testa- 

mentary paper 
she  be* 
The  Master  having  found  that  by  the  name  of  "  Willy  queathed  a 

Bailie^**  the  testatrix  intended  to  designate  the  Defendant  to  W,B,i 

William  A.  Bailie,  and  that  William  A  Bailie  was  not  HeW,  that 

^     .  under  the 

one  of  her  next  of  kin ;  a  question  now  made  upon  fur-  first-men- 

ther  directions  was,  whether  the  indorsement  on  the  'Jjnwi  paper 

'  IV,  Ji,  was  ner 

paper  marked  M.  was  sufficient  to  constitute  him  the  residuary 
testatrix's  residuary  legatee.  ®^*  ^* 

Mr.  Stevens,  for  the  Plaintiff,  one  of  tlie  executors. 

Mr.  Bolfe,  for  the  Defendant  William  A.  Bailie* 

Mr.  Turner,  for  the  next  of  kin,  submitted  that  the 
indorsement  could  not  amount  to  a  residuary  bequest. 
No  words  of  gift  were  to  be  found  in  it,  nor  did  it  con- 
tain any  thing  shewing  an  intention  to  dispose  of  the 
whole  general  residue  of  the  testatrix's  estate.     The 

clause 
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clause,  indeed,  seemed  rather  to  point  to  some  fiitare 
purpose  of  providing  for  the  Defendant  than  to  oon- 
stitute  a  present  act  of  bounty  in  his  fayoun 

The  Master  of  the  Rolls  said  the  paper  was  clearly 
testamentary,  and  that  being  so,  it  amounted  to  a  plain 
expression  of  intention,  on  the  part  of  the  testatrix,  that 
the  surplus  of  her  estate  after  payment  of  the  expenses 
and  legacies,  should  be  taken  by  the  person  there  de* 
signaled  as  With/  Bailie.  Nothing  was  to  be  found 
In  the  subsequent  testamentary  papers  inconsistent  with 
the  intention  so  expressed;  and  the  Defendant  W.  A. 
Bailie  must  therefore  be  considered  as  the  testatrix's 
residuary  legatee. 


^'Jt    S^-  ^^  >  ^c  £ 
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VAN  V.  CORPE.  Ro"^ 

1834. 
.   Mmth  lOyll. 

npHE  bill  was  filed  by  John  Van  against  Alfred  John  Where,  in  an 
•*■    Corpe^  Frederick  Corpe,  and  Augusius  James  Corpe^  JSISw  crfa 
and  it  prayed  that  the  Defendants  might  be  decreed  bouse  to  be 
specifically  to  perform  an  agreement)  by  which  they  had.  SeDefcnd- 

undertaken  to  execute  a  lease  to  the  Plaintiff  of  a  ants  to  the 

...  -  Piaintiii;  it 

certain  messuage  and  premises;  or  that^  m  the  event  of  was  stipulated 

their  being  unable  specifically  to  fulfil  such  agreement  ^^  |^®  ^®"'® 

the  Defendants  might  deliver  up  the  contract  to  be  tain  the  usual 

cancelled,  and  make  compensation  to  the  Plaintiff  for  tctwecn^nd- 

the  expenses  he  had  incurred  in  improving  the  premises  lord  and 

during  the  time  he  bad  continued  in  possession.  ^^^  the  bouse 

should  not  be 
converted  into 
The  Defendants  carried  on  business  as  builders  under  a  school,  it  is 

the  firm  of  Alfred  Carpe  and  Co.,  and  they  held  the  ^h^^J^e 
house  in  question,  together  with  an  /idjoining  house.  Plaintiff  had 
under  a  lease,  dated  the  26th  of  April  1827,  granted  to  no^^oiiat 
them  for  the  term  of  ninety-three  years,  by  John  Fente*  the  Defend- 
manj   the   ground  landlord.     That  lease  contained  a  their  title 

covenant  restraining  the  lessees  from  carrying  on  the  ""**®^  ■  '^■® 

^  '^    ^  from  another 

particular  trades  therein  mentioned,  or  any  other  offen^  person,  be- 

sive  trade,  business,  or  occupation  whatsoever,  without  ^1^^^* 

the  license  of  the  ground  landlord.  amounts  to  a 

representation 
on  the  part  of 
The  the  Defend- 
ants that  they 
were  at  liberty  to  grant  a  lease  conformablv  to  the  terms  of  the  agreement. 

The  usual  covenants  between  landlord  and  tenant  will  not  extend  to  cove- 
nants in  restraint  of  trade;  and  the  stipulation  that  the  premises  should  not  be 
converted  into  a  school  does  not  imply,  and  cannot  be  extended  to  a  restriction 
against  the  carrying  on  of  other  trades. 

Where  a  parol  agreement,  varying  the  terms  of  the  written  agreement,  is  set  up  bv 
the  Defendants  in  a  suit  for  specific  performance,  and  supported  by  evidence  uord- 
ing  a  presumption  or  suspicion  of  its  existence,  an  inquiry  will  be  directed. 

A  Defendant  may  obtain  an  order,  as  of  course,  to  examine  a  co-defendant  after 
a  decree,  saving  just  exceptions. 
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1854.  The  Plaintiff  was,  in  March  1830,  in  occupation  of 

the  hoose  in  question,  as  tenant  under  an  agreement  for 
a  term  of  two  years,  and,  being  desirous  of  taking  a  lease 
of  the  premises,  he  entered  into  an  agreement  with  the 
Defendants,  the  terms  of  which  were  reduced  into  writ- 
ing by  the  following  memorandum,  dated  the  16th  of 
March  1890,  which  was  signed  by  the  Plaintiff  and 
Augustus  James  Corpe^  on  behalf  of  himself  and  his  co- 
partners :  — 

*^  Alfred  Corpe  and  Co.  agree  to  let,  and  John  Fan 
agrees  to  take  the  house  now  in  his  occupation,  being 
No.  8.  Dorset  Terrace,  on  lease  for  the  term  of  fourteen 
or  twenty-one  years,  determinable  at  the  expiration  of 
the  first  fourteen  years  by  giving  six  months*  notice 
in  writing,  and  to  pay  unto  Alfred  Corpe  and  Cow 
a  net  rent  of  88/.  per  annum,  clear  of  all  taxes  or 
deductions  whatsoever.  The  lease  and  rent  to  com- 
mence from  Midsummer-day  next,  and  to  contain  the 
usual  covenants  between  landlord  and  tenant,  and  to  be 
prepared  by  Messrs.  Marson  and  Son  at  the  expense  of 
the  said  John  Van  s  the  house  not  to  be  converted  into  a 
school,  nor  any  trees  to  be  planted  in  the  front  court. 
And  Alfred  Corpe  and  Co.  agree  to  put  two  closets  in 
the  bedroom,  and  also  to  build  a  two-stall  stable  and 
coach-house  at  the  bottom  of  the  garden,  at  their  own 
expense." 

The  Plaintiff  continued  in  possession  under  tl^is 
agreement,  and,  before  the  building  of  the  coach-house 
and  stable  was  completed  in  pursuance  of  the  agreement 
by  the  Defendants,  Messrs.  Marson  and  Co.,  the  soli- 
citors of  the  Defendants,  prepared  and  sent  a  draft  of  a 
lease  to  the  Plaintiff,  which  contained  a  covenant  re- 
straining the  lessees  from  carrying  on  any  trade.  That 
draft  was,  in  April  18S0,  returnjsd  to  the  Defendant 

Augustus 


•  ^ 
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Augustm  James  C&rpe^  and  engrossed  by  ibe  solicitors  of       IBSib 
the  Defendants^ 

About  this  time  the  firm  of  Alfred  Corpe  and  Co* 
agreed  to  dissolve  partnership,  and  to  divide  their  pro- 
perty between  them;  and  upon  that  division  it  was 
arranged  between  the  parties  that  the  house,  mentioned 
in  the  memorandum  of  agreement  between  the  firm  and 
the  Plaintiff,  should  be  taken  by  Frederick  Corpe  as  part 
of  his  share  of  the  partnership  property ;  and,  that  ar- 
rangement having  been  communicated  to  the  PlaintiiT, 
the  PlaintifiP,  in  a  letter  dated  the  14th  of  August  1830» 
expressed  his  readiness  to  become  the  tenant  of  Frederick 
Corpe  alone. 

In  Jtdjf  1831,  the  Defendant  Frederick  Corpe  ten- 
dered the  lease,  which  had  been  engrossed  by  Messrs. 
Marson  and  Co.,  to  the  Plaintiff  to  be  executed  by  him. 
After  a  correspondence  between  the  solicitor  of  the 
PlaintiiF  and  the  solicitors  of  the  Defendants,  which 
continued  till  December  1832,  in  which  it  was  insisted, 
on  the  part  of  the  Plaintiff  that,  by  the  terms  of  the 
agreement,  he  was  not  bound  to  execute  a  lease  contain- 
ing a  covenant  restraining  him  from  carrying  on  all 
trades,  a  lease,  containing  a  restrictive  covenant  confined 
to  the  keeping  of  a  school,  was  tendered  by  the  Plain- 
tififs  solicitor  for  execution  b};  the  Defendants,  and, 
upon  the  Defendants  refusing  to  execute  that  lease^  the 
present  bill  was  filed. 

There  was  conflicting  evidence  in  the  (fause  upon  the 
facts,  whether  the  draft  of  the  lease  prepared  and  after- 
wards engrossed  by  Messrs.  Marson  and  Co.  had  been 
approved  by  the  Plaintiff,  or,  if  that  draft  had  not  been 
originally  approved  by  him,  whether  the  Plaintiff  had 
subsequently  waived  his  objection  to  it,  and  agreed  to 

execate 
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lfli#.      flwoite  tbe  d^  cpynwMrf  fiMm  %  in  caniidMMiatt  of 
Gartam  improytmeQls  made  by  the  Dtfcadbnte  upon  the 


,    lAx.  Bickmi$th  and  Mr.  C8|f  ly,  fi»r  tht  Plaintiff 

Irhe  PlatntilP  contracted  widi  the  Defendants  for  a 

leaae,  which  was  to  contain  the  usnal  covenants  between 

landlbrd  and  tenant,  safcject,  however,  to  one  exception, 

Hdiflt  the  house  was  not  to  be  converted  Into  a  school. 

It  was  decided  m  Propert  v.  Parker  {a\  a  case  recendy 

'befiyre  the  Conrt,  that,  if  an  agreement  for  a  lease  con- 

tuki  tio  stipulation  as  to  covenants,  the  party  agreeing 

to  take  the  lease  has  a  right  to  have  a  lease  containing 

only  usual  covenants,  and  that  a  restriction  against  a 

-particular  trade,  not  being  a  usual  covenant,  cannot  be 

-introduced  into  such  a  lease.     That  the  parties  to  the 

agreement^  in  the  present  case,  knew  perfectly   well 

what  usual  covenants  are,  is  manifest  from  the  exception 

of  the  particular  trade,  from  the  carrying  on  of  which 

the  Plaintiff  is  expressly  restrained.     The  restraint  wiih 

respect  to  the  business  of  a  schoolmaster  clearly  leaves 

*  the  Plaintiff  at  liberty  to  carry  on  any  other  business,  and 

excludes  the  introduction  of  anv  other  unusual  covenant. 

m 

I  ,       4 

The  Court  looks  upon  restrictive  covenants  with  jealousy ; 
and,  under  agreements  for  leases,  it  has  been  held^  afler 
much  consideration,  that  a  covenant  not  to  assign  witfi- 
out  license  does  not  come  within  a  contract  to  grant  a 
lease  with  common  and  usual  covenants ;  Henderson  v. 
Hay  {b\  Vere  v.  Loveden  {c\  Jones  v.  Jones  (rf),  Church 
V.  Bratmi  (e),  Browne  v.  Raban.  {g)  But  here  the  De- 
fendants have  themselves  fixed  the  measure  of  restraint 
to  be  imposed  upon  the  Plaintiff  by  prohibiting  a  par- 
ticular trade  ;  and  even  if  the  Plaintiff  had  had  notice^ 

which 

(a)  iii/rd,  p.  280.  (d)  12  Vet.  186. 

(d)  3  Bro.  C.  C.  63^,  {e)  15  r«.258. 

ie)  12  Fes.  179.  Xg)  15  Ves,$2S. 
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wMoh  he  had  hi^  llmt  the  tMendaiats  w«re  not  ownefii  1)984. 
iMt  lessees,  the  term  of  Ibe  agreement  by  which  a  par^ 
ticalar  trade  is  prohibited  was  equivalent  to  an  under- 
taking that  all  other  trades  were  open  to  the  Plaintifi. 
In  FtigU  V.  BarioH  {a),  though  the  defendant  knew  he 
was  dealing  for  an  under-lease,  and  wouU,  therefore, 
under  ordinary  circumstances,  have  been  bound  to 
inipiire  into  the  covenants  of  the  original  lease,  among 
which  were  covenants  in  restraint  of  particular  trades, 
yet,  as  he  mentioned  the  business  he  intended  to  follow 
In  the  house  which  the  plaintiff  agreed  to  underl^  the 
silence  of  the  plaintiff  as  to  the  prohibiting  covenants  of 
the  original  lease  was  held  to  be  equivalent  to  a  repre-* 
.  sentation  that  there  was  no  covenant  prohibiting  the  pai^ 
tkular  trade  of  the  defendant.  In  the  present  caae^ 
the  Defendants  are  not  only  silent  as  to  all  prcdiibited 
trades,  except  the  single  trade  which  they  restrain  the 
Plaintiff  from  following,  but  they  expressly  undertake 
that,  with  that  single  exception,  none  but  usual  cove- 
nants shall  be  introduced.  The  Defendants  in  their 
answer  say,  that  the  sense  in  which  they  understood 
the  agreement  was,  that  die  lease,  in  addition  to  the 
covenants  contained  in  the  original  lease,  should  con- 
tain a  covenant  that  the  house  was  not  to  be  converted 
into  a  school ;  but  the  language  of  the  agreement  must 
speak  for  itself,  and  it  would  be  too  dangerous  to 
permit  a  party  to  vary  and  recede  from  a  plain  written 
contract  b^  importing  into  it  a  construction  which  is  at 
variance*  not  only  with  its  legal  meanings  but  with  the 
ordinary  understanding  of  mankind. 

Mr.  Pemberton  and  Mr.  Lqftu$  LaamdeSj  cotiira. 

It  is  generally  true  that  the  intention  of  the  parties 

must  appear  upon  the  language  of  the  agreement ;  but 

• 
m 

(a)  M^r^p.  SSS. 

Vol.  IIL  T 


m  Gi^iSa  IN  OHANCB&Y. 

WH^  m  Md«r  to  put  a  JMrt  moilnjwtian  vpoo  thik  kmfilic* 
the  Cpqrt  vUl  look  lo  th«  reUatye  aitwiUoii  of  tbe  p«nk% 
«(kd  (be  cir^imrtftncgt  upckr  wkkh  tbe  oootriMil  wm 
WPtew)  into^  Tb«  Plmtifl>  wha  b«id  beld  ih«  prmm^ 
fiir  twa  ycNm  luider  •  prior  i^grf«iMal,  well  ksew  iba% 
Uie  Peftodwu  vero  le^soM  undkr  tbe  ground  bndlonl 
who  Qws^  cU  |he  bausea  iq  Ibe  tenaoe^  end  tbat  tboee 
boiifes  were  advptied  onlj  fer  privale  rewdenort.  Tbn 
originel  le«>et  imder  whiqb  tbe  Dcfendenis  beldt  con^ 
tljued  a  cQv^pant  ageiost  (b(9  UBwd  ofienim  tmdee  com* 
n^pnly  ^pepified  in  lefui«8»  Mcb  as  Uie  U^de^  of  « 
fteMgbt<^rnwi»  bi^tcber»  tallow-^hapdlers  wapF<boiler»  &g« 
and  '*  all  Qtber  effenaiYe  trades  wbaUiMver ;  *  and  the  Ikh 
fisndaiMSi  ponoeivii^  (bat  (be  basineaaoCik  acbiooliiiaalec» 
(bough  i^jurioMf  to  a  qUuw  of  buikfings  dwgned  te 
lirivatci  widc^iceB*  might  not  bo  deemed  an  oflmifo 
t««df^  iottrodo<;ed  a^  reatriction  againat  tba^  buaineaa  into 
the  agre^m^tt  bjr  way  of  additjoa,  aa  they  aoppeaadi.  to 
tho  Hsual  covenants  between  landlord  and  tenants  Mo* 
tj^ing  qin  be  xMre  natural  than  tbia  explanation  given  by 
tbe  Defendants  of  tbat  term  of  the  agreeoient ;  and  the 
Defendants  have  positively  stated  in  tbebr  answer  tbat 
such  was  their  intentiony  and  such  the  sense  in  whicb 
thay  iinderstood  tbe  agreement.  Tbe  DefendantSt  no 
doobtt  used  the  expression  '*  usual  covenanta"  in  (ha 
popnlar,  and  no(  in  the  atrictly  lagal  sense  of  tboia 
woi;d^;  and  thay  inferredi  raasonably  enough  aa  it 
should  seem»  that  if  the  businaaa  of  a  schoolmaster  wove 
expressly  prohibited»  djbrtiori  allttndesand  occupations 
more  ofiensive  than  the  husinaaa  of  s  schodmnstet 
would  be  prohibitedi  and  that  the  agreement  was  sub* 
stanlia^y  an  agreement  for  a  lease  in  which  a  covenant 
against  the  carrying  on  of  aiqr  insde  mighl  be  into'6- 
d|iced».     In  Doe  desiu  BiA.  v«  Kgeling  (a)»  whefo  das 

(a)  IM.^S.  95. 


ir  the  Plaintiff  understood  the  agreement  iit  the 
#ame  sense  as  the  Defendants,  he  ha$  no  equity  to 
insist  in  this  court  upon  the  omission  of  a  covenant 
which  he  knew  that  the  Defendants  by  the  covenants 
of  the  original  lease  were  bound  to  insert  But  even  if 
the  Piftintiff  didnot  originally  understand  the  agreement 
in  that  sense,  there  is  evidence  to  shew  that  the  Plaintiff 
i^(f«ed  to  execute  a  lease  in  conformhy  with  the  draft' 
containing  the  covenant  against  trades  generally,  on  con^ 
dkron  that  the  Defendants  made  certain  improvementsi 
otS  the'  pnemises,  which  improvements  the  Defendants 
itt^'feev^fexecfited.  The  evidence  upon  that  point  is  ad* 
iMssible,  according  to  the  rule  laid  down  by  Sir  WMinm 
&^ani  iti  Cfwke  v.  Orani  (a),  that,  in  a  suit  for  specifie 
pc^foftnance,  though  it  is  not  open  to  a  plaintiff  to  alter 
df'torrectthe  terms  of  a  written  agreement  by  parot,  the 
drf^iitiihft  may  resort  to  parol  evidence  against  a  piw^ 
tiff  w4id  .)8^ekis'  to  have  a  written  agreement  specificalljr 
perAinMd'indepemkncly  of  a  ooiiateral  stipalatitm* 

'The  fraiM  i^fithe^trai^ia' itY^hn";  for  a  ^lainttT 
csmiot^  «s)ttepe  iMHler  iudh'  s^ial  CrrcMimantea  «s 
do  HOteatist  fat  this  dase^  se^k'filr  qieeifie  peHbcmaneei 
oiv  in  the  Ai^iiacii^irrtiiit  ligiiMmtic^cufliiot  be  pei"** 
fortoedv  ihr  compeiMaot^  in  AiniagCtt.  7^^  vi  Gee  {b), 
Nkkgon  V.  kVordmortk.  (c)     The  Court,  however,  will 

not 

(«)  14  Vei.  5 IS.        (&)  17  Vei.  273.        (c]  S  SwiauL  36i. 
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k0»ee  eo^^enanled  hdt  to^an^  on  any- trade  lupon  the       1%S^. 
pretftises,  the  business  of  a  schoblttia^ter  was*  h^d  to        ya* 
be  wtthiR  the  meaning  of  the  covenant;  fbr  a  reason       _«. 
difK^ring  materiafly,  indeed,  from  that  Upon  whieh-  the 
Defendaitts  ih  the  present  case  proceeded,  fbr  Lord 
EBenb&nmgk  was  of  opinion  that  the  business  bf  a 
schoolmaster  was  Kkely  to  create  as  much  annoyance  as 
could  be  predicated  of  any 


Qo^fB. 
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liHHw  not  dbnuiB  the  htU^  if  it  sbonld  be  of  opititmi  that 
the  Bflfiendants  are  right  in  their  conttmedon  of  Ihe 
agKemtnty  but  decree  a  s|Mcifie  peifenmuioe  tat  the 
BefiandaDts  withoat  a  ernes  biD ;  JKf€  w.  GmfUM.  (a) 

'  Mr.  Bicbentfikf  ia  reply. 

Tie M^aTRK^the  RoaLLS. 

Iiv  this  ease  it  is  provided  by  the  agreement  entered 
into  between  the  parties  that  the  Plaintiff  should  accept, 
ttkS  the  DefendaMs  should  grant  a  lease,  for  a  term  of 
Ibart^es  or  twenty-one  years,  of  the  house  and  premises 
Mikih  the  Phinllff  then  occupied ;  and  that  the  in- 
iended  lease  should  contain  the  usual  covenants  between 
hrbdlotd  and  tenant,  and  farther,  a  covenant  that  the 
premises  should  not  be  converted  into  a  school.  Hie 
first  question  is  whether,  under  this  agreement,  the  De-^ 
fendants  are  or  are  not  at  liberty  to  insist  on  the  insertion 
of  a  covenant  restraining  the  carrying  on  of  any  trade 
upon  the  premises. 

I  consider  it  to  be  perfectly  clear  that  the  cbmmbti 
and  usual  covenants  between  landlord  and  tenant  wtR 
not  extend  to  covenants  in  restraint  of  trade,  iMd'l 
consider  that  a  stipulation  that  the  premises  should  not 
be  converted  into  a  school  is  not  to  be  so  extended. 
It  was  argued  that  die  stipnlaiion  ought  to  be  too- 
Ktroed  'largely,  so  as  to  apply  to  the  carrying  6n  6F 
other  trades,  (because,  as  was  said,  the  business  tif 
ts  school,  which  Was  expressly  prohibited,  was  less 
bllbaftive  than  many  other  kinds  <}f  trades  which  were 
HOC  specifically  named.  I  am  not,  however,  of  that 
opinion.  Parties,  when  they  enter  into  agreements, 
mast,  as  Lord  Eldon  has  laid  down,  explain  their  mean- 
ing in  clear  and  express  terms,  and  the  terms  of  the 

agreement 

(a)  13  rri.546. 
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agreenent  must  not  be  left  to  in&rence  or  eonjecture^  1684^ 
I  am  furfcher  vi  opinion  thai  it  is  quite  imaDaferial 
whetlier  tlie  Plamtiff  bad  or  bad  nol  nodce  that  ihe  title 
of  the  Defendants  themselves  was  derired  under  a  lease 
from  another  person,  considering  that  the  agreement  in 
question  amounts  to  a  representation^  tboly  whattlVer 
was  the  tenure  under  which  the  Defendants  held  the 
propertji  they  were  at  liberty  to  grant  a  lease  of  it 
conformably  to  the  articles  of  i^eament^  so  that  the 
question  of  notice  or  no  notice  of  the  natujre  of  lb0 
Defendants'  tenure  is  wholly  iosmaM'iaU  •  The  ony^ 
remaining  consideration  is,  whether  it  be  tru%  as  sdl 
up.  in  Ae  defence,  that  certain  variations  in-  the  lera^^  fof 
the  original  agreement  were  afterwards  introductd  wd 
approved  of  by  all  parties*  It  is  alleged  by  the  De^t 
fendants  that  the  Plaintj£f  agreed  to  eicecute  a  lease  in 
ccnformity  with  the  draft  prepared  by  Messrs,  Mar$(m 
and  Co.,  upon  the  condition  of  the  specified  aker* 
atioAs  and  improvements  bdng  made  in  the  premises* 
If  any  such  agreement  were  proved,  it  would  hardly  bf^ 
contended  that  the  Plaintiff  could  resist  the  performance 
pf  4^^  for  it  would  be  made  upon  valuable  consideratbn, 
amd  her  ^  ^^U  as  the  Defendants,  would  be  e£fectutdly 
bofind  by  it.   ^ 

'  ■•  ■. 
' .  ^iS'  Hoooi^  after  having  commented  upon  th^  eiri^ 
depf^e^.oh^rv^  that  though- there  was  nothing  amoniH^ 
jng  )p  .direct  proef,  yet  there  were  circumstaifcts  siif^ 
ficieot  to  raise  a  presumption,  or  suspicion  in  4he 
DefeodiKits'  fffvourt  and .  he  accordiogly  dhH?c<ed  # 
reference  to  the  Master  to  jnijiwe  whether  thePiainfiff 
ever  agreed  to  accept  a  leas^  of  ^tbe  premises  Bcourdiag 
to  the  draft  prepared  by  Messrs,  Marion  #fld  Co>,  upoa 
conditipujof  certain  specified  improvements  being  ex- 
ecuted by  the  Defendants* 

T  S  The 
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The  Defendant  PredniA  Corpe  afcermcds  obtiiiicd 

mn  order  aft  of  course  toeicaaiine  tbe  c^defendanUt 

JS^^d  Mm  Ompe  and  Jugwtm  Jamm  €orfe^  9»  mv- 

oesses  for  him  on  Interrogatorias  to  be  SBttied  fay  the 

^^y  0-       Master,  savbg  all  just  exoepliona.    A  patUion  waa  nov 

tf^^ob.     Prtscnted,  on  the  part  of  tho  PWntifl^  praywig  that  that 

tain  an  order    order  iritgfal  be  discharged  for  irr^larity* 

as  of  course 
to  examine  a 

co.dcfend.  TAt.  Bkkertieih,  in   support  of  the   pelhtOD,  cited 

ant  alter  a         ^-  ,  ;.  »*«. .  .^t. 

decree,  saving  Fraitnlyn  r.  ColqtAoHn  (a),  where  Lord  Eldon  said  he 

ibn^^^^       bad  aIWa3fs  diougbt  that  a  motion  on  the  part  of  one 

defenfdant  to  examtne  another  was  not  a  modon  of 
course  after  a  decree.    The  order  in  that  case,  indeed^ 

'  Was  not  discharged ;  but  the  Court  refused  to  diiohaqfa 

it  sddy  upon  the  ground  that  no  attempt  had  betR 
ntade  tb  disturb  it  for  two  years.  In  PwceU  t»  ^Af^.Nb» 
mara  (6),  a  motion  on  behalf  of  one  defendant  to  exatsiipa 
another  after  decree  was  held  not  to  be  a  modon.  «f 
course.  Tbe  reason,  upon  which  the  distinction  was 
founded,  was  this ;  that  where  the  order,  sating  just 
exceptions,  was  made  before  the  deoree,  tbe  Goatt 
woidd  judge  at  the  hearing  wheth^  there  were  ai^  jnrtt 
exceptions;  but  there  was  no  similar  security  after i the 
dcfcree.  There  was,  moreover,  no  suggestion -that- 4m 
defendants  proposed  to  be  examined  were  not  ini* 
terested.  .  i 

''  Mr.  Pembertm  said  diait,  bad  the  motion  in>thih  eak^ 
been  made  upon  notice,  die  Defemhnit  wo(il()lla'#a^iieaitf 
clearly  entided  to  the  order.  The  bill  was  filed  for  the 
tpedAd  peffe^Knhnee  oP  an  agi^eetneni  fof' llie  gtfam  4f  a 
lease  of  a  house  iti  which  the  Defendant  Frederiok  Cotpk 
alone  had  any  interest,  and'  the  Phintiff  Maimed  to  be 
entitled  to  a  lease  without  certain  special  ooveMnta  m^ 

troduced 

(a)  16  F^i.  SIS.  C^)  17  Ftf#.434. 
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trodaced  inlo  the  draft  tendered  by  the  Defendant. 
The  case  made  by  the  Defendant  was,  that  the  Plaintiff 
had  acquiesced  in  the  introduction  of  those  special  cove- 
nants. At  the  hearing  it  was  feftrred  M  the  Master  to 
inquire  whether  the  Plaintiff  had  or  had  not  so  ao- 
qnJeaoed;  and  the  ooHlefendants  prcpoaed  to  be  exr 
amined  to  that  poiitt  were  petsons  who  had  no  interest 
whaterer  in  the  stttgect-matter  of  the  suitf  th^nigh  they 
were  originally  parties  to  the  agreement  As  t9  the 
cases  cited  in  support  of  the  formal  ob|ection  to  the 
oidftrt  the  supposed  rule  was  not  followed  ilkFrMifyn 
V.  Colgwhnia  /  and  PureM  v.  M^Namara  had  no  ap- 
plication^  because  there  the  motion  was  for  the  rer 
smugninatioB  of  a  dcfoodant^  which  was  necessarily  the 
sofaject  ef  a  special  appUoataon.  Orders  for  the  eau^ 
aasiimtioo  of  one  defendant  by  another  were  considered 
by  the  oflBcers  of  the  Court  to  be  as  muck  of  course 
after»  as  before  decree. 

Tkg  Mastir  of  the  Rous,  having  conferred  vritb  the 
Rsj^strar,  said  it  Appeared  to  be  the  practice  of  the  Court 
that  a  defendant  might  obtain  an  order  as  of  oOtirse  to 
esamiae  a.  ocMiefendant  alter  a  deoree^  saviilg  just  exr 
osptions*  The  legation  here  was^  that  the  co-defend* 
aniB  proposed  to  be  examined  had  no  interest.  If  it 
should  appear  that  they  wete  interested,  the  PhmtilT 
mighty  at  the  proper  period,  object  to  the  depositkms# 
His  Honor  diieoted  an  impiiry  into  the  practice  to 
be  made  by  th#  officers  of  the  Court. 

Oa  the  same  day^  certificates  were  furnished  by  the 
Secreuurics  to  the  Master  of  the  BoUs,  the  Registmrsi 
and  the  six  Clerks,  confirming  the  opinion  given  by  the 
ftc)(pstrar  in  Cdurt. 

Petition  dismissed  with  oests. 

T  4 
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ROLU. 

1832. 

March  17. 


PROPERT  V.  PARKER. 


If  an  ^sree-      fT^HE  bill  was  filed  for  tbe  specific  perfonnaooe  of  an 
lease  contain  agreement  between  tbe  Plaintiff  and  Defendant* 

no  gtipuladon   ^y^^^y^  y^^  y^^  written  by  the  Defendant,  who  was  a 

as  to  cove-  ,  -^       , 

nants,  the        barrister,  and  was  in  tbe  following  words :  *— 

party  agreeing 

to  take  tbe 

lease  has  a  <<  ftf  r.  Wilmat  Packer  baa  agreed  to  give  Mr.  PrO' 

lirase  contain-  P^^  ^^  ^^  house,  No.  12.  Duke  Sireetf  Portland  Place, 

ing  only  usual  aereoty  guineas  a  year,  to  take  a  lease  for  fourteen  or 
covenants*  .  •  %  t% 

and  a  restric-    twen^-«ight  years,  to  be  determinable  at  the  option  of 

tion  agjunst      ^^  ^jj  jfra$ma  Parker  at  the  expiraUon  of  the  finst 
particttiar  '^ 

trades,  not       fourteen  years.    The  fixtures  to  be  taken  at  a  valoatiop, 
JSSii^Si.  Premium,  fifty  guineas.'* 

not  be  intro- 

lease.  ^^  ^^  bearing,  it  was  declared  that  the  Plaintiff  was 

entitled  to  a  specific  performance  of  the  agreemmt,  and 
the  usual  reference  was  made  to  tbe  Master  as  to  the 
Plaintifi^'s  title,  and  the  Master  made  his  report  U^ 
fiivour  of  the  title,  to  which  report  the  Defeadant  took 
exceptions,  which  now  came  on  to  be  argued.  The 
ground  on  which  the  house  was  built  was  originally 
leased  by  tbe  Duke  of  PorUand  to  a  person  uiijder  whon^ 
the  Plaintiff  claimed  by  an  under-lease,  of  which  about 
twenty-five  years  were  unexpired  at  the  date  of  the  agree- 
ment ;  and  the  original  lease,  as  well  as  the  under-lease 
to  the  Plaintifi^  contained  a  covenant  restraining  the 
carrying  on  upon  the  premises  of  certain  trades  therein 
specified  without  the  special  licence  and  consent  of  the 
ground-landlord.  It  did  not  appear  that,  at  the  time 
of  the  agreement,  it  was  known  to  the  Defendant  that 
the  Plaintiff  had  only  a  leasehold  interest.  The  Defend- 
ant mainly  relied  upon  the  objection  taken  to  the  title 

in 
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in  respect  of  the  above-mentioned  covenant,  which, 
with  the  other  objections,  had  been  over-ruled  by  the 
Master. 


Mr.  PemberUm^  in  support  of  the  exceptions. 
Mr.  BidcenUih^  contra. 


The  Master  f^the  Rolls. 

If  the  Defendant  had  been  apprised  at  the  time  of  the 
agreement  that  the  Plaintiff  had  only  a  leasehold  in- 
terest, the  question  would  then  have  arisen  whether^ 
inasmuch  as  the  lease  to  be  granted  to  the  Defendant 
must  necessarily  have '  been  subject  to  the  covenants^ 
which  bound  the  Plaintiff,  it  was  not,  on  the  part  of  the 
Defendant,  such  a  want  of  reasonable  diligence  to  neg^ 
lect  to  inform  himself  of  the  nature  of  those  covenants^ 
as  in  the  consideration  of  a  court  of  equity  would 
amount  to  implied  notice  of  the  covenants ;  or  whether 
the  Defendant^  not  inquiring  into  those  covenants,  was 
entitled  to  take  it  for  granted  that  the  lease  to  the 
t^aintiff  contained  only  what  are  termed  usual  cove- 
nants.' That  question,  however,  does  not  arise  in  this 
case,  a^  thiie  answer  of  the  Defendant,  though  relied 
upon  for  that  purpose,  does  not  amount  to  an  admis- 
sion of  the  Defendant's  knowledge  that  the  Plaintiff  had 
only  a  leasehold  title. 

'  There  being  In  the  agreement  no  stipulation  as  to 
covenants,  the  Defendant  has  a  right  to  a  lease  contain- 
ing  only  usual  covenants ;  and,  the  restriction  of  pai^- 
tlcular  trades  not  being  a  usual  covenant,  the  exceptioh 
to  the  Master^s  report  must  be  allowed,  but,  under  the 
circumstances  of  the  case,  without  costs. 


V. 

P^ana. 


.r»i 


i\ 


SM  CASES  IN  CAANCEEY. 

188S. 


Rous. 
i83«.  FLIGHT  V.  BARTON. 

June  16-    • 

A  pait;f  who  ^T^HE  Defendant  Barton  entered  into  an  agreement 
Jf^menaor  to  take  from  the  Plaintiff  an  under-lease  qf  certain 

an  under-  premises.     The  original  lease  contained  a  covenant  bj 

ioquiring  into  which  certain  trades  were  prohibited.    On  the  treaty 

the  covenants  fo,.  ^^  j^^g^^  ^[^^  Defendant  stated  the  nature  of  the 

oftheonginal 

lease,  has  coo-  business  which  he  meant  to  carry  on  in  the  premises  $  and 

See  oTdl"**"  ^^^  Plaintifl^  not  being  aware  that  the  prohibiting  cove- 
usual  cove-  nant  in  the  original  lease  extended  to  that  business,  did 
original  lease.  ^^^  apprise  the  Defendant  of  such  covenant  before  he 

Qy^9  entered  into  the  agreement.    The  bill  was  filed  by  the 

whether  he  __,  ,    .^  ,  ,  *•  •      ^% 

has  such  no-  Plaintiff  to  Compel  the  specific  performance  of  the  De- 

tice  of  unusual  fen  dant's  agreement  for  the  under-lease;  and  it  appeared, 

But  where  upon   the  evidence,   that  the   Defendant's  trade  was 

teref fnto'an  ^^^'^  ^^  scope  of  the  prohibiting  covenant  in  the 

apeemeiit  original  lease, 
with  a  lessee 
for  an  under- 
lease, and  Mr.  BickersUth  and   Mr.  Kenym   Parker^  for  the 

mionned  nim  -^,  .     .j-, 

of  the  nature  Plaintiff, 
of  the  business 

meant  to  cany       ^i**  PemberUm  and  Mr.  Barber^  coniri. 
on  In  the  pre- 
miseSy  ana  the 

lessee  did  not       The  Master  of  the  Rolls  said,  the  Plaintiff's  si- 

tf''t'iher''w  ^^^^  **  ^  ^'*®  prohibiting  covenant,  when   he  was 

a  covenant  in  informed  of  the  nature  of  the  Defendant's  trade,  had  the 

lewe  prohibit.  ^^^^  ^^  ^  representation  that  there  was  no  such  pro- 

ing  such  busi-  hibitiog  covenant.     But  a  defendant  entering  into  an 

silence  of  the  flgfccment  for  an   under-lease,  without  previously  ki- 

lessee  was  quirinff  into  the  covenants  of  the  oriirinal  lease,  had 

equiv«tlent  to  ^         °    .  .         *.     »■  i  «t.     i 

a  represent-  constructive  notice  of  all  usual  covenants.     Whether 

adon  that  ^^  ^^^  ^q  ]j^  considered,  under  such  ctrcumstanees,  as 

there  was  no  ,  . 

suchprohi-  having  constructive  notice  of  unusual  covenants,  he 

^"^^^  believed 
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believed  had  never  been  decided,  and  was  a  very  dif- 
ferent question.  But  the  general  point  did  not  affect 
the  present  case,  which  turned  upon  the  effect  of  the 
Plaintiff's  silence,  when  he  was  informed  of  the  business 
the  Defendant  meant  to  cany  on  upon  the  premises. 


By  an  arrangement  between  the  parties,  a  decree  was 
taken  for  specific  performance. 


1682. 


COSSER  V.  COLLINGE. 


ROLU, 


C^4^ 


18S9. 
JPc6.  If. 


ANDREfV  COSSER  demised  by  way  of  mortfliffe,  ''  is  the  duty 

^   .  .u  .    r  «^^f        J  •  .  '^^      of  a  person 

to  secure  the  repayment  of  860/.  and  interest,  cer-  contracting 
tain  leasehold  houses  which  he  held  under  a  lease,  dated  t^^  ^  unto^ 

lease  to  in* 

the  89th  of  May  1824,  for  a  term  of  sixty-two  years,  to  form  himself 
Savill  Godfrey  /  and  he  afterwards  mortgaged  the  same  ^g^^lT" 
premises,  and  also  a  piece  of  ground  held  under  a  lease  tained  in  the 
dated  the  7th  of  August  1822,  to  his  cousin  Coisfr,  the  anf  ?he^^' 

Plaintiff,  to  secure  the  repayment  of  the  further  sum  of  ^"ters  and 

,        ,  .  ,  1  *  «  t*  %     ,%        takes  posscs- 

863/.  and  interest,  but  subject  to  the  mortgage  of  the  first  sion  of  the 

lease  to  Samll  Godfrty.  In  the  year  1829  Andrm  Cosser  ^^^^  ^®  . 
became  bankrupt,  and  his  assignees,  considering   the  bytbose 
property  to  be  mortgaged  for  more   than   its   value,  *^°wh*"'*'th 
dciolined  to  accept  the  leases,  and   Godfrey  and   the  original  lease 
Plaintiff  thereupon  entered   into  possession   with   the  unusuaT 


co- 


consent  of  the  assignees ;  and  at  a  meeting  of  the  ere-  ^Jf "J?*!*  **"^ 

ditors  of  the  bankrupt  convened  for  that  purpose  on  entered  into 

the  5lh  of  jFebruary  1850,  a  resolution  was  passed  that  *^2^™®"' 

the  Plaintiff*  for 
an  under- 
lease, and  took  possession  of  the  premises,  no  reference  to  covenants  being  made 
in  the  agreement,  but  the  Defendant's  solicitor  having  had  an  opportunity  of  / 
inspecting  the  original  lease,  it  was  held  that  the  Defendant  was  bouna  to  accept  a  i 
base  with  the  unufual  covenaats  contained  in  the  original  laafa» 


aB4 
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the  anignees  dbould  assign  the  eqatcy  of  redemption  of 
the  premises  to  God/r€y  and  the  PlaiatiE 

The  lease  of  JUt^  1824  contained  a  covenant  to 
insure;  a  covenant  to  restrain  the  carrying  on,  without 
licence  of  the  ground  landlord,  of  certain  noisome  trades 
therein  mentioned ;  and  a  covenant  to  deliver  up  at  the 
expiration  of  the  tenn,  as  well  all  ordinary  fixtures 
enumerated,  as  *'  all  new  erections,  stiucturesy 
improvements,  and  all  other  things  fixed  or  fiutened 
ta  the  premises  thereby  demised  at  any  time  durii^  the 
tetm/'  Wke  lease  of  August  1822  contained  a  cove* 
nant  .^^  tn  deliver  up  at  the  end  of  the  term  all  fixtures' 
and  things  which  at  any  time  during  the  term  should 
be  fixed  or  fastened  in  or  upon  the  premises,  or  any 
part  thereof." 


While  Godfrey  and  the  Plaintiff  were  in  possession, 
and  before  the  assignment  was  made  to  them  by  the 
assignees  of  the  bankrupt,  the  Defendant  CdUmge^  who 
was  an  engineer  and  patent  axle-tree  manufiicUimrv 
entered  into  a  treaty  with  them  for  an  under-lease  of 
part  of  the  property ;  and,  being  desirous  of  taking  im» 
mediate  possession,  he  requested  Mr.  Goifirm^  toaceom^ 
pany  him  with  the  leases  to  Mr.  WaUon^  tbeDefiwdant's 
solicitor,  in  order  that  the  covenants  in  the  leases  might 
be  examined,  and  the  delay  in  preparing  an  abstiact 
afoidlsd.  Mr»  Go^eg  did  accordingly  accompany  the 
Disfendant  to  Mr.  WaUori^  house,  taking  with  him  the 
leases;  and  Mr«  fVMsoUf  having  examined  the  cove^ 
ntots,  and  adverted  to  that  which  prohibited  particular 
trader  rei^uinedf  on  the  part  of  the  Defendant,  a  licence 
from  the  ground  landlord  to  permit  the  Defendant  to 
carry  on  bis  business  of  an  engineer  and  patent  axJk- 
tree  manufadttrer.  Such  licence  was  obtained  from  the 
ground  landlord  on  the  24th  ofjjnil  1830,  and  on  the 

29th 
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39tb  of  the  same  month  the  Ddendant  txxik  posaenion  ItM* 

of  the  premises  for  which  he  had  contraolecly  hamo^  cL«"'* 

previously  signed  an  agreement,  approved  by  Godfrey  «• 

and  the  Plaintifl;  in  the  form  of  a  letter,  as  foll<mt :  ^  O^uvev. 

•» 

^  To  Messrs.  Godfrey  and  Cosur. 
^  Gentlemen, — I  beg  to  say  I  am  willing  to  take  the 
lease  of  the  premises  in  Bridge  Road,  LambeAf  latriy^ 
oceopied  by  Andrew  CosseTf  at  the  rent  of  IWl*  ftet 
annum  with  160/.  premium,  for  the  whole  tem  yoa  hoUr 
the  same,  short  of  ten  days;  and  also  to  take«  small? 
portion  of  ground  where  part  of  the  shop  stawcto  belong^; 
ing  to  Mr.  Godfrey  at  72.  per  annum  rent,  to  conmienee 
Midmmmer^ay  next. 

'' Charles  CoUingeJ'    I 

By  an  indenture  dated  the  4th  of  ^agiM^  1880,  all 
the  Jmerest  of  Savill  Godfrey  in  the  premises^  com- 
prised in  the  lease  of  the  29th  of  May  1824i,  was  as« 
signed  by  him  to  the  Plaint]£F;  and  afterwards  by  ma 
iddentore^  dated  the  5th  of  Augutt  18S0,  the  equity  of 
MIemption,  and  all  other  interest  of  the  bankrupt  ti> 
the  premises,  were  assigned  by  the  bankrupt  and  his 
asiiignees  to  the  Plaintifi^  in  pursuance  of  the  before* 
metitkHfied  resolution  of  the  creditors. 

The  Plaintiff  informed  the  Defendant  that  he  wad 
ready  to  grant  alone  a  lease  of  the  premises  which  the 
Defendant  had  agreed  to  take  from  Godfrsy  mad  tiki 
Plaintiff;  and  the  Defondont  directed  such  lease  to  be 
proceeded  with.  A  draft  ef  a  lease  was  atcordnigijr 
prepared  to  which  the  Defendant  objected,  oa  the 
ground  that  it  contained  the  before-mentioaed  special 
covenants  to  insure,  and  to  deliver  up  at  the  e3cpira<* 
tion  of  the  term  all  new  erections,  structures^  and  im^ 
provements,  and  all  other  things  fixed  or  fastened  to  the 
premises  at  any  time  during  the  term. 

The 


I 
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18M«  The  Defimdant's  solkilDr  retained  the  draft  #tth  tbe 

foUoiring  clause  of  excepibn  introdeced  efter  the  lasfr* 
mentioiied  tofftnmt  :«^  <*  Excepti  nererthdetti  end  jdways 
reserred  to  Ckarles  CMinge^  his  exeeutors,  adimnistre- 
.  tors,  and  assigns,  the  machinery,  fistares,  and  hnpIeinentB 
that  are  now  or  hereafter  may  be  set  ep,  aflfeed,  or 
fiistened  to  the  said  premises  or  any  part  thereof*'  The 
Plaintiff  insisted  that  he  could  only  grant  an  under* 
lease  wicB  such  cotenants^  tm  were  contained  in  the 
drigtnai  lease,  whi<&  cotenants  the  Defendant^  solicitor 
bed  examined,  and,  with  the  exception  of  the  covenarft 
aguBst  panictflar  trades,  approred ;  and  that  as  to  the 
eovenaot  to  inanre,  the  Defendant  was  fully  aware  of 
it,  and  had  actually  insured  the  premises  ibr  STOOf* 

The  bill  was  filed  for  the  specific  performance  of  the 
agreement*  The  Defendant  by  his  answer  submitted 
that  the  covenants  were  unusual,  and  that  he  was  not 
bound  by  them.  He  admitted  that  he  had  insured  the 
property;  bat  that  the  insurance  was  efiected  for  his 
own  security,  and  not  by  reason  of  his  acquiescence  in 

the  special  coYenant  to  insure. 

•  .  I. 

Mr.  SaxnU  Godfrey^  in  his  evidence  on  the  part  of 
the  Plaintifi^,  deposed  to  the  circomstanoes  which  tools 
place  at  the  house  of  Mr.  Watson^  the  Defendant's  so- 
licitor, when  he  accompanied  the  DefendatiC  at  his 
earnest  request  to  have  the  deeds  inspected,  and  said, 
he  considered  that  Mr«  Wdisonf  as  thh  Defendant's  legal 
adviser,  had  a  foil  opportunity  of  becoming  acquainted 
with  the  eoneenta  of  the  leases. 

Mr<  Watscn  was  examined  oh  the  part  of  the  Defend-* 
ant,  and  deposed  that  he  only  cursorily  examined  the 
leases ;  that  he  advised  the  Defendant  not  to  take  a  lease, 
until  the  lessors,  who  were  only  mortgagees,  hod  ob^ 
tained  the  equity  of  redemption,  and  their  title  had  been 

further 
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finther  kiveBligated ;  tlmt,  hb  attcntioo  bang  dkeded  1698. 
to  the  coftpant  pcohibitiog  particular  trades  anwmg 
wbSch  was  that  of  a  smith,  he  apprehended  that  the 
Defendant's  trade  would  come  under  that  prohibition, 
and  that  he  thereupon  stated  his  opinion  that  the  laad- 
loid's  consent  to  the  carrying  coi  of  the  Defendant's 
trade  upon  the  premises  most  be  obtained  befinre  the 
Dflfendam  could  enter  into  any  i^reement  for  takiiig 
a  lease;  and  that  it  was  distinctly  agraed  and  under- 
stood between  the  deponent  and  &mU  Go^frqi  tb«t# 
wken.  the  mortgagees'  title  was  oempkledi  and- the  lande* 
lord's  license  obtained,  the  leases  should  be  agfua  bcoi^|ht 
to  the  deponent,  that  he  mig^it  have  an  Ofq^rtuni^y  of 
investigadng  the  titloii 

Mr.  Pmnbertmi  and  Mr.  Simtt^  for  the  Plaintiff. 
.    Mr.  BickersUth  and  Mr.  BealeSf  contra. 

7^e  Master  qf  the  Rolls. 

Tbfa  qoesdan  in  this  case  is,  whether  Mr.  CoUmgif 
the  Defendant  who  agreed  to  take  ftom  the  Plaintiff  an 
aMder4tase  of  certain  peenises^  is  to  be  bound  by  the 
covenants  contained  in  the  ordinal  lease.  The  question 
is  first  to  be  considered  without  reference  to  the  evi* 
dence  in  this  cause.  On  the  8Sd  of  April  1850^  a 
trea^  is  entered  into  by  CoUinge  with  Mr.  Godfrey  and 
the  Plaintiff;  and  on  the  86th  of  ^prOj  three  days  after* 
wiardsy  he  signs  an  f^ceemeBi  which  biada  him  to  take 
the  under-leasf^  and  a  few  days  aftarwas ds  he  enters  iato 
poasessbn  of  the  premises^  If  these  were  na  evMenos 
whatever  other  than  the  facts  I  have  now  stated,  prmA 
Jkeie.  a  man  who  agrees  to  take  an  under-lease  must 
kaow  that  he  is.  to  be  bound  by  all  the  covenanta  con* 
tained  in  the  original  leasee  It  was  the  duty  of  Mr. 
CoUinge  to  inform  himself  of  the  covenants  which  were 

contained 


I.'t 
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'ISM.  oontaioed  in  the  original  leasee  and  if  be  cntera  and 
takes  possesaion  of  the  propertjr,  be  ia  bound  by  thoae 
covenants. 


So  the  queslibn  w/Hild  bave  stt>4d,  if  there  bad  bean 
no  evidence.  It  is  next  to  be  considered  upon  the 
Mdaooe,  ^rhcdiar  Mr*  CoHtnge  hid  diMOC  or  oonsti^ 
Aro'lioiiea  of  tbe  nature  of  itw  egfcmasiitB  im  tbt  leases. 
Mr4  S0f$i»<3m^i^^yi  that  about  Ae  «S*  df  jtffi, 
OM$gi  aaoM  to  Km  abdataiMl  Aat  hewdfeskvaa 
of  Wtktof  snfo^tfo-flgflieniefatfiir  i»i  isbAeriaaio^  iaMi 
kiU  m  hive'  fauAediiiie  »patai9ibt  |  isd  wltb  « -wm 
fa'saM^  the  idaiay  oP^-flkalflng  an  -abairatii,  ht'Ti^qaietmi 
Mr.  Godfimjfi  wbo^a»  In  posQ«aslon  of  thalaasdii^ 
to  aoDDiniiaay  brim  »»  Ae  booie  of  Mr*  1Kai$oth-  che 
UsfaKkaocfiaolicitor)  in  oi^er  tlist  Mr»  B^^lfM  mij^ 
bave  an  opportunity  of  examintAg  those  kas^  4^ 
abstract  would  have  contained  a  statement  of  the  cove- 
iiaata»  and  it  must  be  inferred  that  Mr.  I^/Mi  ^^er- 
teraad  his  doty  in  emmining  the  deeds,  widi  a  ele#iao 
obriatB  the  necessity  of  an  dbstraet  Mr.lHiteiiikafkl- 
denee.isiiot  altogether  eonsisteol  vith  the  jhnsaiisun'iqf 
Mr.  Godfrey  i  hot  in  the  man  pointaitappaBSdmlM 
to  be  so  &r  from  contradictmg  Mr.  Go^ejf%  evidcncs^ 
chat  is  is  to  be  oonsidered,  hNikinglothogeiianilaMEbos 
ami  coodoet  of  men^  as  subatamiaHyoaiifirtBiig^fc.'^  •  •« 

•  *  .  .J'  '.  ■  -i 

I  am  dearljr  of  opinion,  that  Mr..|Hi/Mi  hid  flithar 
actual  or  aentMsotsae:  sotioiy  iasoaHsa  tfah  ^^^HAtf^m&tt 
brought  to  him  for  the  purpose  of  ascertaining  what,  if 
hm  \aA  aaad  iioe.  dil^enoe,  be  Matt  liftvo"dlio#¥ered. 
The  PhMff,  theraisre,  is  <ntitl#d  to4fa«tt(H«ifie  per- 
fcsnuMoa  wbkbhe.  aaks^  and  as  I  tMtkk  *'-Mip.  IKifaMi 
migK  ^Mdi  .doe  dBigenc^,  ha»e  di9N»vte«i  '#hekr  the 
oavettaata  in  the  leases  «aen%;  bo  is  leiMMed  to  fhiit 
fpeeiAo  peribmaBce  wiiis  oostSf  * 
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B&EEDON  V.  TUGMAN.  .  Rolu. 

April  ai. 

rpH£  nmtorU  p«rt  of  tke  wiU  of  Ihmm  ThuoMi  tt^^S 

-^    waaia  tlnta^  woids;--**^!  vill  find  b«qiicilb«io  ope  third  of 

Mmgf  ThtKOtUt  M^J  aeopQd  wifit^  qn^  thiid  <£  njr  pM^.  ettJtTto'his 

MMd  profwrtgr^  wiftb  ibeJiwidiDld  ItroHoyra  and  fdM^  daughter,  ud 

m  cate  of  his 

sadathisdof  »y peoMvuil  ptoffuiyAo^ Xkmias iUgm  d«Mtfe.to 
Ttemcmi^  mj  mm  hj  .my  Ant  mib  Samh^  ha  W  Ui  ^^^^^ 
iMt  m*  «n  Mtalo  at  aa.  aniiaiiif  fcrbtt  oaland.lil^^aad  ud  prbdpia 


Jkat^lim  ttBfd.  U>  ny  daugbtar  Sarak  Tnmaai  hy  my  ^1^^^ 
tet  irife  Skra^  aad,  io  case  o€  aiy  deoeaae^  to  baffia  tka  of  twenty^in^ 
iMws*  thmtiii  and  priiwiiNil  when  tba  aorivct  at  dia  ^t^^^ 
i$g^  cUmm^yAwn  ymn:'  tererttothe 

duiglitery 
tho^gh  she 

.^famk  Jkiifctmif  ibe  daugbier,  survWed  the  teslatar»  ^  ^^* 
jod  ia  Maoa&r  182S  altaimd  tba  age  of  twanty  oaai 
fihe4iad:in  tbe  fnomh  of  Fdaruary  183S,  under  tba  aga 
lofilaaaly^a  yearsf  having)  a  short  time  pravi0»ly» 

aolh  tba  Plaintiff  Brm/os. 


t-  - 


•  .fbaain^  qaailiDa  in  the  cauBe  was,  wbelbar  «ba 
share  •f-tbcfeestalor's  property*  beqpieadied  lo  bis  daugi^ 
ter  SomA,  had  vested  in  her  so  as  to  be  a  traDsmissible 
isiffirril  <rfi  hrr  bOhsnrt.  arms  tn  mr  ahtfilnlrij ml j  in 


. i .'Mh'Pmkfimh: fertba- Plainriffi  n^panl  ibai iM«.fiasl 
vords  oflba  beqaost  io  |ha  tMsltv^a  dangbter /israft 
ioipaited  4n  absolite  gift  to*  herof  a^lhitd,  Jnilipuiiiiim 
06  the  iima^  pi^enlrMd  ibal  the  daractiaH  for  pqp» 
ing  bar  ibe  imarest  of  tbn  &ind»  in  ease  of  his  deesase^ 
and  the  principal  at  tweoty^fife*  vias  and'  ooiU  only 
Vol.  Ill,  U  be 
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ISM.  be  intended  to  prevent  her  from  wasting  or  misi^ply^- 

*„  ^     '  inir  the  capital,  but  not  to  cut  down  the  extent  of  the 

BaSEDON  7          . 

V,  prior  gift. 


TUGMAK. 


Mr.  BickersUih  and  Mr.  James  Wibtm^  for  the  De- 
fendant Tugman^  who  had  married  the  testator's  widow 
and  personal  representative,  contended  that  the  ex- 
pression *<  in  case  of  my  decease,"  mast  be  construed 
as  importing  a  contingency ;  and,  according  to  that  coih 
struction,  the  subsequent  part  of  the  bequest  was  merely 
an  explanation  of  what  the  testator  meant  in  the  pre* 
oeding  pMt,^  naiaely^  that  the  daughter  should  take  %o 
more  than  the  interest  till  twenty-five,  and  that  ine 
vesting  of  the  principal  was  to  depend  upon  her  living 
to  attain  thiit  age.  The  last  clause^  indeed,  was  so 
pecttliariy  framed,  that  the  oontiqgency  appeared  to-te 
applicable^  as  in  Km^  v.  Kmght  (a),  as  veU  to  the  iw 
terest  as  to  the  principal.  .  >  * 

Mr.  GirdleiUme  jun.,  Mr.  Bandett^  and  Mr.  Baam^eUai 
ftir  other  parties. 

• 

Mr.  Pemberiou  in  reply,  obaerved,  tint  to  itJUaicasti 
the  gift  of  interest  was  immediate  and  vested,  soibsft 
Kmght  V.  Knight  had  no  application. 


.       !'.  • 


The  Maspv£ii  rf  the  Rous  said  that  this  w^  fMnlgd 
an  absolute  gift  to  the  daughter,  and  thsit  the*  pf^mmk 
only  was  postponed.  The  testator  meant  not  lO>qi»UQ& 
or  Deatrict  the  naturieof  the.  previoos  gifit,  biit^todisr 
tiaguisb  between, the  tioM  wbw  shetwas  to  neOetve^  >th« 
interest,  ainl  the  time  w^n  she  was  to  moitiTa  the 
principal  Upon.  both.grattn4«»  tbetefore^  ths  daughter 
most  be  <  held  to  have  taken  an  immediate  resiled  iiH 

•  tc^nsatk 

(«}  2  ^Imr.  4- iS^  49a 
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ttrtst  The  (Mti  however,  wab  not  fl^ee  from  dotlbt, 
fttid  he  should  therefore  make  the  decree  in  favour  Of 
the  Plaintiff  without  costs* 


V, 
TUOMAN. 


MOUSLEY  I?.  CARIt  »855. 

Dee.  7. 

^T^H£  following  order  waft  made  m  ibia  CMse;  see 

.  *<  Whefeaa  9miim  Otn,  on^  of  the  Defendants  in 
tUs  cMSe,  did,  on  the  25tb  day  of  June  1830^  pre- 
fu  hia  petittDn  mto  the  Right  Honourable  the  Lords 
Comniissioners  for  the  Custody  of  the  Great  Seal  of 
Great  Britain^  setting  forth  as  therein  is  set  forth,  and 
paaying  ibat  the  exceptions  in  the  petition  mentioned, 
and  the  matter  of  the  Plaintiff's  petition  of  appeal,  might 
be  reheard  before  their  Lordships  accordingly,  and  that 
the  onier  of  die  20ih  day  of  Ntwefnber  1884,  made  on 
Ae{>clitioti  of  the  Plainiii^  m^bt  be  reversed  or  varied, 
and  that  the  order  of  the  7tb  day  of  June  1888  on  ev- 
eeptions  to  the  Master's  report  in  the  petition  of  re*> 
hearing  mentioned,  might  be  affirmed ;  whereupon  it 
was*  ordered  that,  upon  the  Plaintiff  or  his  clerk  in 
O0urt  subscribifig  the  said  petition,  thereby  oonsenting 
to  pay  such  oosts,  if  any,-  as  the  Court  sliould  think  fit 
to  award  in  •  iie^>ect  of  kay  proceedings  had  since  the 
said  order)  and  npon  his  depositing  20/.  ^ith  the  re- 
gistrar in  a  week,  the  said  appeal  should  be  set  down 
to  be  heard  before  their  Lordships  next  after  the  re* 
hearings  and  appeals  then  already  appointed ;  and  the 
petitioner's  clerk  in  court  duly  subscribed  such  sub- 
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183$.  missioDf  and  such  deposit  was  accordingly  made:  And 
this  cause  coming  on  this  present  day,  to  be  heard 
before  their  Lordships  on  the  said  petition  of  rehearing 
in  the  presence  of  counsel,  upon  debate  of  the  matter 
and  hearing  the  said  petition  of  rehearing,  the  said 
order  dated  the  20th  day  of  November  18S4,  and  the 
said  order  dated  the  7th  day  of  June  1833  read,  aad 
what  was  alleged  by  the  counsel  on  both  sides;  and 
it  appearing  that  an  order  dated  the  20th  day  of  No^ 
vember'lSS^  was  made  by  the  Lord  Chancellor,  on  a 
petition  of  appeal  from  an  order,  dated  the  7th  day 
of  June  1833  made  in  these  causes  by  the  Right  Ho- 
nourabTe  the  Master  of  the  Rolls,  presented  by  the 
PlaintiflF,  their  Lordships  do  order  that  the  petition 
of  rehearing  presented  to  their  Lordships  by  the  De- 
fendant WiUiam  Carr  on  the  25th  day  of  June  1835 
be  taken  off  the  file ;  and  it  is  ordered  that  the  order 
made  thereon  dated  the  25th  day  o£June  1835,  whereby 
it  was  ordered  that  upon  the  petitioner  or  bis  cklrk  in 
court  subscribing  the  said  petition,  thereby  oonsentifig 
to  pay  such  costs,  if  any,  as  this  Court  should  tUnk  ft 
to  award  in  respect  to  any  proceeding  had  sinca  dfa^ 
said. order  of  the  20th  day  of  November  1634  he  di^ 
charged,  and  it  is  ordered  that  the  sum  of  90/.  dlopteitMl 
with  the  registrar  by  the  said  Defendant  WiUian  Carr 
on  setting  down  bis  petition  of  rehearing  be  paid  hack 


to  bam," 
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WILLASEY  u  MASHITER.  j^Ts. 

10,11.' 

TN  this  case,  a  solicitor  having  become  bankrupt,  and  The  auignees 

"^  his  bill  of  costs  having  been  delivered  by  the  os-  ofn^knTt 

signees  to  the  PlaintiflT,  his  client,  the  Plaintiff  obtained  arenotjuncter 

the  common  order  for  the  taxation  of  the  bill^   and  liable  to  mf 

more  than  one  sixth  of  the  amount  having  been  deducted  the  costs  of 

from  the  bill  on  taxation,  the  Plaintiff  presented  a  peti-  more  than  one 

tion,  praying  that  the  costs  of  the  taxation  might  be  f**'^°^^® 

paid  by  the  assignees;  and  the  question  was,  whether  of  the  solicitor 

tl^^  assignees  were  liable  to  pay  such  costs  under  the  "q  ^y^^^oiL 
statute. 


M\\  Bagshawe^  for  the  petitioner. 

Tbere  can  be  no  doubt  of  the  jurisdiction  of  the 
Court  to  make  the  order  prayed  by  this  petitioner. 
The  assignees  stand  precisely  in  the  situation  of  the 
bankrupt  solicitor,  and  cannot  be  entitled,  as  against 
-the  client,  to  any  exemption  from  those  liabiliiiesi  to 
wbieb  tfte  solicitor  would  have  been  subjected.  In  the 
Dr'apei's^  Company  v.  Davis  {a)  Lord  Hardmcke  referred 
a  sxdicitof's  bill  to  be  taxed,  on  the  ground  of  improper 
charges  appearing  on  the  face  of  it,  though  it  had  been 
adjusted  and  allowed  seventeen  years  before.  From 
some  of  the  early  cases  it  appears  that  the  Courts 
exercised  their  jurisdiction  over  attornies  with  great 
severity;  there  is  one  case  in  Keble{b)  where  an 
attorney  took  the  son  of  one  Starkie  as  a  clerk  for 
five  years,  in  consideration  of  the  sum  of  80/.,  upon 
condition  that  he  should  return  40/.  if  B.  died  within 

three 

(a)  2  Alk.  295.  {b)  Anon.  2  Ke*.  518. 
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three  years,  but  that  nothing  sboold  be  returned  if  the 
son  died.     The  ton  died  withia  half  a  year,  and,  upon 
the  application  of  the  father  to  have  a  part  of  the 
money  returned,  the  Court  held  that  this  was  most 
conscionable,  and  that  the  clerks  of  the  Court  were  to 
be  regulated   in  all  things  by  the  Court;  and  tbey 
ordered  the  aiiorney  to  return  AM*  within  a  weekt  and 
in  case  of  default  to  be  imprboned  and  put  out  of  the 
roll.    In  Parry  v.  Owen  (a),  a  case  before  Lord  Hard^ 
wbe  after  the  statute  2  G.  2.  c.  2S.  $.  28.,  a  bill  having 
been  brought  by  the  executrix  of  an   attorney  for 
money  due  from  the  Defendant  for  business  done  by 
her  husband,  and   the  Defendant    having   demurred 
partly  upon  the  ground  that  the  statute  had  pointed 
out  a  summary  remedy,  the  demurrer  was  allowed.    It 
is  to  be  inferred,  therefore,  that  the  executor  of  a  soli-' 
citor,  or  the  assignee  of  a  bankrupt  solicitor  —  for  the 
case  of  the  assignee  cannot  stand  upon  higher  ground 
than  tliat  of  the  executor  —  has  the  same  rights,  and 
is  subject  to  the  same  liabilities  under  the  statute,  or  by 
analogy  to  the  statute,  as  the  solicitor  himself. 


Mr.  Gddart^  cofUriu 

The  assignee,  no  doubt,  stands  in  the  same  situation 
as  an  executor,  and  it  appears  from  many  cases  at  law 
that  the  Courts  bad  no  jurisdiction  to  tax  a  bill  of  coata. 
as  against  the  executor  of  an  attorney;  Grfgg^j  casf  (&},i 
Lee  V.  Knight  (c).  Chappie  v.  Chapman  (et),  HpiUek  on 
Costs,  {e)  In  Weston  v.  Pool{g)  an  applici^tjon  was 
made  after  an  attorney's  death  to  tax  his  bill,  and, 
more  than  one  shcth  having  been' struck  tAlT^  it  was 
moved  that  the  executrix  might  pay  the  costs ;  but  the 

Court 


(a)  3  Atk,  740. 
(h)  1  SaUc.  89. 
{e)  Barnes,  119, 


(</)  Barnes,  12S. 
{e)  p.  499. 
{g)  2  Sir.  105S. 
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Court  held  that  the  words  of  the  act  imposed  the  costs 
upon  the  attorney  or  solicttor  onlyi  and  that  the  exe- 
catrix  was  not  to  faiame  if  ahe  stood  upon  his  bill,  or 
made  ottt  one  from  his  books.  The  point  is  stated 
generally  in  Ttd<Ps  Practice  {a)j  that  the  executor  or 
administrator  of  an  attorney  is  not  liable  to  costs  of 
taxation,  altbongfa  more  than  one  sixth  of  the  amount 
df  tlie  bill  be  taken  off.  Com*ts  of  equity,  in  any  new 
cr  doubtfbl  case  with  respect  to  the  taxation  of  bills  of 
costs,  are  in  the  habit  of  following  the  analogy  of  the 
mite  established  in  courts  of  law ;  Ostle  t.  Chttstiaru  {¥) 
It  Is  unnecessary  to  consider  what  might  have  been  the 
course  of  the  Court  before  the  statute,  because,  as  the 
{Mllioner  has  not  paid  the  money  into  Court,  this  is 
itit  an  application  to  the  general  jurisdiction  of  th6 
Ccfcrrt,  bttt  an  apfdlcation  under  the  statute,  (r) 
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''^KirMAantt  ^  Me  Rous. 

Uuder  the  statute,  assignees,  like  executors,  are  not 
liable  to  pay  the  costs  of  taxation,  if  more  than  a  sixth 
be  deducted,  the  excessive  demand  not  being  imputable 
to  them,  but  to  the  solicitor.  Prior  to  the  statute^  a 
client  was  not  entitled  to  an  order  for  taxation  of  a 
bitl  oP'co^s  without  previously  paying  the  money  into 
Court;  In  this  case  the  petitioner  obtained  the  com- 
mlm  oMer  fer  taxation  without  paying  the  money  into 
Court}  his  proceeding,  therefore,  was  plainly  under 
the  statute,  and  he  cannot  claim  the  costs  of  taxation 
from  the  ik^gnees. 


(a)  Vol;  i.  p,  33.  Sth  edit* 
(6)  1  Turn,  ^  Rusm.  534. 


((^  4n9n*  2VeA»  sfia.4fc52. 
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Rolls. 

A  married 
woman  hav- 
ing a  power 
to  appoint 
personal 


CLOUGH  r.  CLOUGH. 


TV^  a  aettktneot  dated  the  d8d  of  Napmber  1810, 
'^ .  und  made  oo  the  marriage  of  Sarak  GkdMl  wilb 
Malfi  BlaModCf  the  tevenil  sums  of  stock  and  monaj, 
^tote!Ticldin^^<^i>^i^    fc'   money,    &c.  thereio    mentiooed    weie 
trust  for  ber,  ..asskned  mbA  traiu&nred  to  Join  Beedam  Ckarlemorikf 

by  her  last  "  j    .   .  i         •  .      . 

will  and  tea-  .ihia  nzecotors;  jwounistmors,  aod  assigns,  upon  trust 
^df°^^^^*  (topey>Anfl ittjifily  the  saaie,  and  the  interest  and  diwi- 
her  coTerture,\.dends, jdiereof,  .to  such  person  or  persons,  and  ia 


power  during  ,  deedi^  wctti]:^  or.  writiags, ,  with  or  without  pawcr<  of 

the  life  of  her  .  ,  .  „ ^     j-      *.  •  ^ 

husband.  She^  JwrOcation  and   new  appointment,   dwect  or  Bppoi|tf ; 

sunrived  her  and  in  default  of,  and  until  such  direction  or  appoidt- 
afterwards  inent,  upon  trust,  during  the  life  of  Sarah  GlediU^  to 
took  an  as-      „_  ^^  diHdeads  and  interest  of  the  saU.  tnisli&nds,- 

signment  from  ^  '' 

her  trustee  of  >  &€«  to  Sarah  Ghdiltf  to  her  own  sepanEte  .«0,  or>^o 
the  personal     ^^  person  or  persons  as  she  should  appoint;  aad  Ivten 

estate  to  ner- 

self.   This       and  after  the  decease  of  Sarah  GlediU^  upon  tcuat  to 

SifnToV'  P'^y  ^^^  "^8®  ^  ^^^  ^  ^^*  *****  trustJfands,  AeMin 
rate  as  a  re-  <  spBci&ed,  to  her  intended  busbaad,  and  io.pajii  ibid 

^^j|]l°  ^       'assign  the  residue  of  such  trust-funds,  and  inessoiA^pA 
.  .  BMseloet  should  not  survive  hb  intandied  wift^  the.ff Ifole 
thereof  to  such  person  or  persons,  and  in  aMhjman- 
ner,  as  Sarah  Gledill^  notwithstanding  her  coverture,  and 
•  . whether  IcoVert.  or  sole,  dhoirid,  by  hm  test*  ^iSk  and 
>  testanient,  Qr.  any  wtiting  in  U^e 'mtture .  ihtaed^J»e- 
;  queaiby  \dtrdet,  ot^  afvoint;  ^nd  iti  dttfaak  of.tochibe- 
.^iMat,)  dh^oolioii^  or>apfk»f4kneiiC^  for  d«eht  penste;  or 
peraof  sk  other ^butn  Mobdaitd  jfaftii]y  a»  wopld^^by ^hrfue 
.of  the  statute  of  distnbiitions,  be  attitkd  thentto.    And 
by  the  same  stttkmeBtalltha  red  estaUs^  whalao^veciand 
wheresoever,  of  Sarab  GMSl  was  oonveyod  to  GirM- 
iopksp  BalUuad  and  hta  lieirs,  to  such  uses  as  Sarah 

GlediU, 


r 


bilihmianwtrmg^^fick  eflEsat  AorUy  afiar  die  date  of  t|ie 

isetdenmlv ucl  ion  tbe  ^7th  of^JUay  IBM  Mn.  BktlnbkJt 

fiidd^cKeditad.an  iustnuuei^  porportiDg  to  be  her. last 

iwittjaHdiitastaitieiiti  nuide  io  exevcbe  of  the  power,  re- 

j.WDfbdtttjiritfaeaelideBient;  and  she  thereby  made  a-.foil 

r>(di8Kei|tioii  itf  hev  pvojperty  veal  aad  personal,  and  amqng 

v\  ^^tlAerlMquesif  gitvea  l^aoy  to  her  hwsband*    Ajod-she 

naflpoiiited^'faef  hvAond  and  John  Beedam  CiatlemlA»ih 

'iwaecdMES  oT  her  wilL ' 

i'^u.Miilp»^JUaMoe^idiei^itn  the  2tth  ot  Ai^  imo 
OK^ijboeiiilssocv  tevin^  ba  widow^utviving  Uiiy{i  attd)bjr 
iniind^ulleuef  rdedbe^  dated^^  6dkiiQi>Cktobk^>  ^2^^ 

<  aiaBb4na^e'betiireeii  «Mi»'A^MJi9^CfteyAf«Mi^ 
pen/aqd' Avra&ilfaiilo^'^WidoW,  iO#iiie»tlther ipare^  ^re- 
^dtingithe-dctUtktienil  efi  itfcnMi^JlSia^  atid  tbat  oetfnin 
lartev^foaebas^l i etlaflesi  hAd.been  iuittkd  to  the. same 
utidB  ()4iM  Mctomg.  the  dcntfl  of  ifai^  BkMoekt  and 
that  SanA^  BUModk  ivaa  desEroua  fliat  all  her  feal 

estates 


GlediUf  notwithstanding  her  coverture,  and  whether 
covert  or  sole,  by  any  deed  or  deeds,  writing  or  writuigs, 
with  or  without '.power  of  revpcatiQii.imjd  new  appoint- 
ment, should  direct  or  appoint;  and  in  default  of^ 
ond  until  soch  direction,  or  iqppbiiitiiMBt^ 'to  the  i^of 
^Jfokn-Budam^dutrlBsamAy  aad  his  beirsy  during'ihe  fife 
uStSarah  GlidUli  tdi  paj  -die  jents  and  profits^ib  her  br 
her  separate  nse,  or-tosucb  perB0ii.4ir  persons,  as vdie 
should  appoint;!  and  from  aiid.aft»Pthe  ddseasdiofififajBiiA 
^GlidiUf  to  and  upon  snchuaBftos  iSirjii  fiiMiJtfjahoiild, 
neibwitincanding  her  oovertiure^  aad  ^mbi^iBi^cmefto^v 
jaofey^by  hec  last  will  and  •twtaniBatv)in  eojtbi^^-.iariby 
tmnf  'i^ritnig  in  tbe  natnre  th^eof^  devise^  diMot^'ior 
^(appoint,;  juul  in  defanlt^ofcjMb  devis^'dnwcticm,  tor 
^ipoiptment^  to  tbe.^nhof  the  nghc  heiB».  of  jSmmk 


:t  ** 
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ettfttttihoaU  be  abtduteljr  Testad  io  iier  aifee4iaiple» 
il.nraa  witoenod  AatSmnh  BUoeloti^  in  exeraise  owl 
eneoodoD  of  tbe  power  given  to  imr  by  the  aettiemttity 
liau^  and  ^apointed  nil  her  reai  «iMw  onmpriwd 
in  ibn  aettleoient»  aad  her  other  rail  cilneet,  to  Mttkd  lo 
the  same  uses  as  aforesaid,  to  herself  and  her  heirs;  and 
i%  was  wknesaed  that  Johm  Setdam  CharimMrtk  con- 
veyed die  seme  real  estates  to  Sarah  Blahdock  and  her 
heirs.  And  by  the  same  todemure^  after  reciting  the 
iMknlnres  by  which  die  asortgsgtd  premiaei  iherein 
meiitioned.  had  been  oonTesred  4o  John  Bamiam  CktarUBm 
iMQxihf  and  the  several  mortgages,  bondsy  and  scenrities 
aasi^ied- to>  Jbibi  Beedmm  Charlismorth  by  the  setll^' 
nent  of  the  2dd  of  Naaember  ISIO  open  the  drqate 
therein  mentioned,  which  trusts  were  become  so&ied. 
or  wad  and  determined  by  the  death  of  iZa^ifc  BlaiAci'' 
without  issoe,  and  reciting  that  Sarah  Blakelock  had 
become  absolutely  entided  to  the  monies  secured  by 
the  said  mortgages,  &c.,  and  that  she  had  fequesled 
J(Jin  Beedam  Charlefworth  to  re-conirey  to  her  the  Mid' 
mortgaged  premises,  and  assign  to  her  the  mooieiT'SO 
secured  as  aforesaid,  it  was  witnessed  that  John  Beedam. 
Cbademorth  re«conveyed  the  mortgaged  premises^  andi 
aasigned  the  monies  ifaereby  secured,  and  the  other, 
property  comprised  in  tlie  said  settlement  accordix]|^«,. 


In  October  X8S4»  John  Beedam  Charlemorii  ife^transrj 
ferred  tbe.su^  of  21QQL  three  per  cent.  poQso{}date4r 
Bop]^  aapoitie^  comprised  in  the  seUlemeot»  V^'Mcs*' 


•I. '  I 


\\ 


UrB.BMdock.  died  oo  the  ^th  «f  Jikcamber  l^US^ 
without  having  made .  any  other  disposition  €>f  any  pan 
of  her  properly,  aiid  leaving  three  brothers  and;dinee 
sisters,  and  Catherine  Roberts  and  Catherine  fVoodiy  the 
children  of  two  deceased  sistec^  her  next  of  kin  accord^ 

ing 
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iog  to  the  Btfllnte  of  diiUibatioiM.    A  limited. adraiiBi«        1164; 
teftdon^  with  th«  teHamatery  psper  annexed}  and  after* 
WBvde  A  geaerid  adnmuBtralioa  of  Mt&  BhModfB  pe^ 
aonal  eatele^  wefe  granted  to  tbe  DflftndflntB^  Wittktm 
CSof^  and  Aeiouii  ffiliifMaR,  two  ef  the  nex  • 

The  bill  was  aied  by  John  Oougk,  Thmtm  Ctm^hf 
and  Mtary  Greatest  three  of  the  next  of  kin  <if  Mnt' 
JBlMkehek^  agamst  the  other  next  of  kin,  and  o&er  He^'^ 
fendanta  inCerasted  under  the  ttetamentaiy  i|)pofaN«dM' 
fat  the  fmrpoee  of  having  the  peraenal  Mrite  of  Mtsii 
BhUmk  adminiateredy  and^tfae  vigfada  of  the'eenrenk 
pnrtiea  deelarad ;  and  the  prineipal  qaealkm  in  tbe  causer. 
iaa%  vhether  the  deed  of  tbe  6th  of  Ockiber  IBM  open«t 
aiecl  as  a  ravocation  of  the  testamentary  appointment: 
of  the  S?tb  of  Mm^  18fO  as  to  the  persnnid  estate  o£ 
link  BUkdcck  corapcised  b  her  marriage  aektiement*    > 

Mr*  BkkerOeOf  Mr.  Spenee^  Mr.  Siokarih  «ild  Mir*: 
Geldartf  for  the  next  of  kin. 

There  can  be  no  question  that  the  testamentary 
f^pointment  made  by  Mrs.  Blakelock  in  her  husband's 
lifetime  was  revoked  by  the  deed  of  tbe  6th  of  October 
1824  as  to  her  real  estates    In  hacmrpice  v.  Wallii  (a)  it 
was  decided  that  a  conveyance  in  fee  of  real  estate  by  a< 
trustee  to  a  widow,  who  in  the  lifetime  of  her  husband 
had  made  an  appointment  of  it  under  a  power  by  will, 
the  ecmVeyaiice  reciting  the  power  and  being  made  con«' 
fi^'ab^  to  it,  operated  as  a  revocation  of  the  willr 
for  there  could  be  no  doubt,  said  Lord  Thurlom^  wbich^ 
of  her  acts  was  an  execution  of  the  power.  The  present 
oase  b  stronger ;  ibr  Mrs.'  Blakekck  not  only  referred 
to  h^i  power,  bat^  in  express  execution  of  it,  app^nted 
her  real  estate  to  herself  and  her  heirs,  and  took  a 

con- 

(a)  QBfo,  C.  Ct91d. 
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oonvejraiiee  io  ieenumple  from  her  trustee.  By  that 
ooaveyaoos  the  testameplsry  af^iatment  which  she  had 
previously  execated  was  revoked,  and  the  fee  beooming 
vested  'in.  her,  the  power  given  by  the  settlement  was 
extinguished.  Although  the  real  estate  is  not  here  in 
^pie6tion,the  clear  intention  of  Mrs.  Blakeioek  to  acquire 
the  feeHiirapIe,  and  alter  the  disposition  of  that  part  of 
ber  property  by  the  deed  of  October  18S4>,  furnishes  a 
strong  inference  as  to  her  intention  with  respect  to  die 
personal  estate  of  whidi  an  assignment  is  udcen  from 
the  trustee' by  the  same  instrument.  She  takes  a  convey* 
aaeevand  assignment  to  her  own  use  of  the  whole  of  the 
ptbpeity,  real  and  pdrsoaal,  comprised  in  the  settle^ 
meat,  and  the  uses  to  which  she  had  previously  ^^ 
pmated  both  deseriptioos  of  pioperty  were  by  such  near 
appointment  equally  revoked.  Mrs.  Blakeioek,  tbereibrs^ 
having  died  intestate  as  to  her  personal  property,  the 
PlaintifK,  and  such  of  tlie  Defendants  as  are  in  the  same 
interest^  are  entitled  to  it. 


Mr.  Timiej/  and  Mr.  Boffe,  contra. 

The  present  case  is  not  distinguishable  from  Dingwetl 
T.  Askew,  (a)  There,  as  here,  the  wife  made  a  wiW 
during  her  coverture,  in  which  she  recited  the  power 
she  had  under  her  marriage-setdement  to  dispose  of 
her  property,  and  in  pui-suance  of  that  power  appointed 
the  stock  which  was  the  subject  of  the  setileiiient.' 
There,  as  here,  ailer  the  death  of  the  husband  without 
issoe^  the  wife  took  a  transfer  of  the  stoek  into  her 
dwn  name,  and  died  without  making  any  other  dis^ 
positton  of  her  property,  lind  Lord  Kertyon  decided  that 
no  new  benefioiBl  intere^  was  acquired  by  the  transfer, 
though  her  property  was  rendered  more  convenient  by 

it, 


(a)  1  C^,  487. 
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iti  and  tbat  hor  will  was  not  thereby  vevokeiL  In  the  IftW* 
preieni  case^  Mrs.  Blakelock  acquired  no  new  beiieficial 
interest  in  ker  property  by  the  deed  of  O^ober  ia94 1 
she  had  as  absolute  a  beneficial  interest,  in  the  property 
before  as  after  the  execution  of  the  deed ;  and  the  only 
difleraace  made  by  .the  conveyance  was  tbat»  by  gcfr* 
ting  rid  of  the  intervention  of  trustees,  and  adding  the 
legal  to  the  beneficial  interest^  die  rendered  her  pnn^ 
perty  more  convenient  to  hen  No  anmm^woqemdi 
can  be  inferred  from  the  mere  circuouN^Qe  of mh 
testator  iidding  the  1^^  to  his  ecyuiitaUe. :  lAtereaL 
Even  as  to  real  estate^  it  is  settled  that  where  apersiMJi 
having  a  beneficial  Interest  ia  real  property,  demse  il^ 
aipd  afterwards  acquires  the  legal  estate,  this  will  not 
operate  as  a  revocation  of  the  will ;  Ponnmr  v.  jKpm^ 
nwfti  (0) 

.  3%e  .Mastkk  qftite  RoiiLS. 

If,  after  a  will  made  of  real  estate,  the  quality  of  that 
estate  be  changed,  the  will  is  revoked,  because  by  the 
Statute  of  wills  no  real  estate  can  be  devised  of  which 
^he  party  is  not  seised  at  the  time.  This  principle  has 
noaf^lication  to  personal  estate,  which  will  pass  by  » 
wiU.fiy pressed  in  general  terms,  although  subsequently 
squired.  In  this  case,  however,  there  was  no  svi>* 
sequent  acquisition*  Mrs.  Blakelock  at  the  time  of  tbel 
WiiU.had  the  whole  beneficial  interest  in  her  persooalr 
a^tatia,  and  the  vfesting  of  the  legal  interest  in  her  by 
the:  aasigntnent  of  the  trustee  conld  in  no  ma3ner' 
affiact  thd  bequests  of  the  wilK-  Tbe.meife.aQGesaion.of 
the'  1^^  td  the  henefiei^d  interest  is  n^t  a*  revocation; 
even  of  real  estate.  The  legacy  given  to  her  faasfaand 
lapsed  by  his  death*  and  passed  by  the  residual^  dausi 
in  the  will. 

(a)  Ambl,  US«    «&  CI  1  WUt.  308. 


1< 
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ftM4.     -  G^utt  is  dipvting  fton  ikm  oidiiwynik*    Mb  0iidi 

•mrcdiDitiaaaif  liow«ver»  «e  to  b»  feMidmtbe pMMDt 

•ituti^-   TIm  jodgiMnt  on  wladb  the  ddm*  «|:  Ibttifded 

mnr  ipvHL'  after  the  imtkiitioa'  of  the  iiiil»  the  mMm 

»'.lumBg>tean' broagiit fiv  tbe oqpfteif  porpose of  aeear- 

r.tfdBt  cf  ito^Mffitors.  DII»V6ttity  bifkics,  is  iflMkoted  tiy 
•WBdiMm  ftrtfae  adtfiiaim^tipo  «f  atsecs,  «nd  «h*  Mpbrt 
i(fllMhiiril|ii|  die  Omot  hat 4oidkU  With  «  ddkkmt^ 
.YB^-llMtnidw  qamniaa^mdwrn  upon  ti  oDinpeihloii 


,1.:  ik'ntt'^be  kifiedi  JMitta{^  thit  AM^a  repieseQ- 
.«>^d^iM  adiNmcad  dia  nnxiay  to  the  ttauior  nafder «  «6li- 
Jfltradt'ifer '«  ikiorq[i^  implying,  of  odurse,  ait  eiig^e- 
-:inaatfi>r4kiiereat,  and  that  thia  pacailarify  ibAwIa 
-4S£fiR«Dee  ID  the  eaae;  hm  the  coiitmct,  if  eftialtiAliilo 
"at'  wHf  was  nerely  Terbai ;  it  was  solely  Ibrdu^*  iMr 
nown  deAnllt  that  the  ekiasanls  did  ii6t  oblahi  thd^fW^ 
\aiiied  secarhy ;  they  were  ooatent  to  rely  en  tte'^Mkt 
'And  s<^eney  of  their  debtor,  and  they  caanel:  kiow  attfil 
('themselves  of  their  own  laches  to  obtain  an  aHMMHge 
'''bter  the  general  body  of  creditcvs.  The  ettjj^dUib 
'therafbre  i6»  diait  the  debt  was  not  one  wlileh  ori){}iMly 
I  earriM  iotsrest,  and  thait  it  could  ndt  be  ^eMWfHd!, 
^aftfer  the  testator's  dei^  faiee  a  debt  of-tlM  tiMU^ 
iTKe  rule  as  to  the  payment  6f.interest'U|>oh':ftsAeibt 
^MUtid  ddwn  by  liOTd  JBKMform^  in  Z»  HMiiWiM^^. 
<9&Mf^nk^'^^AMi4^'^B!^^  ttihGiiBk^^^  Hie 
'tfeeiridti<'bf  Ih^-Hbtt^  ^Mt  J'edge  ia"JD»*'Sb4ttffelr  V. 

*^h{p^«]|^i^y'  ^Md  4|(att^»#>oas«f  hair  mccM^ 
^^Mi^e  upon  a  mere  simple  contract  of  lending  with- 

»  '  out 

(a)  lCaii9).50.  (c)  15i29(ai^,^97. 

1^^)  SC<iMp.4S6. 
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Mt«46  BgkKOiBmt.tat  pdfvamt  ct.  tlwpiiaDipftl.^  a 
mmm-Hvae^^m*  far  iateim  ,io/jrmi  ninnflikttl);)  or, 
iiiidfl#  apeaBJ>ctrodintfihh>s  ^iboiiLiflMboe  m^cbntnmt'br 
4iMBreft:W9t:to  bs  sn%rMl»  baiiittetdit  wfiu  btm^mm.^ 
-Tim  iw»jn^hm'hom  9ifipifaA  uk  aqiifcy;  .vbfmvitius 
h\kf\^t9htiAfii  fbu  tolmt'fln.  only  Im  dBove4ii»n 

^mpiioni  iifafMM  the  inoiMjrftiM  to  .be^^^^  a»:dt 
|M«L  di^ . md  jidhdi  biswbttii  xmib  iit-  |Hjtpel».ior 

Edmunds  (&)»  has  no  application  to  th&firmtoolsXaai^  /.  i 

y  .Mv».3>Nim  end  vMr.X:Av^^#  liNr  the  DMfandBlnts, 

d{»#  i-evMrtony.*  who  iren  iotertttfld  io  pnotartivg.'lhe 

J^IIk)k  adpUttfl  ibal  the  jndgneot  gave  the  Hatotiffijit 

^li|pr:%.Qeir  ri|^  of.  action  for  the  sum  for  whttifa  j«dg- 

ffP^l^hfld  bten  i«cpver«d;  biii;  till  that  right  waa  ex- 
,  |§rty8c}Et  ih^:  le^  debt  was  oonfiaed  to  the  anoont  giTan 
-^^hfliipdiPg'Of  the  juryi  udksa  the  debt  appeared  oo 
,]l§iil^fil(M^d  la  b^.ooe  which  carried  interest.    The  data; 

Vlntb^>  PJ^i^iDga  tiecessary  to  maiee  the  jodgmwt 
..^iTfl^M^fA .  did  OPt  entitle  the  party  to  claim  iateresl  fr^ 
,ffy%)^  gf  file  ,)«K||pn«nt;  Gw^  v.  Go%(fJj.  Ogr^m 
'jftrSfAUIg-.  {4).  In  Oarke  v.  Seton  (e)  Lor4  Jlwffils^  rp- 
.ii^f^kh'P^^  fi  ^reditof  ijitorest  apon  a  jiM^^t  debty 
.'^jtNSTFiifiitM.^Oilglr  eaaea  bed  pmirc^  .suri»*iM 

)#$e^%iTf>'^'^9!y  («r}f  in  whieb  io^c^H  b»d  tie^i)ilQind| 

.  fi)#ff^8f<V(  d^aji.blKl  b«Mi  ^wim^  ^  li^jdta  of  er^r 
■M  Ibeilfjimrii^  fMditori  KAlie  jiHi«^  t^;^  bfi^^  bjiff> 

tftcpreVf#t.Jty9|..frpiY^  WMfl  gpoRiAeJOdgPf,^!  at  a^y 
t^^o^Jt  wik«  e%|fmd;M|^  ^lAnd  ttocWyBMKffp.pf 


J    *♦•      •   '       :i  >       •     .*     n 


(a)  17  Fm.  S7.  {d)  5  Prtctf,  250* 

(6J  6  TinmU9A9»  [e)  6  TrAill.. . 

(c)  4  7aim<.  346w  {g)  2  Jffu^r*  1094. 
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Loffd  Lpf^jUffra^h  in  addr«mi^  the  eoMtid  for  the 
.«reditM%  in  Croor  v,  Huaier  (a),  'was  cqMiilly  di»liMl. 
f  <  You  ai!gii«,"  48id  hift  LonUiip,  ^  upon  lk»  tSa$t  of 
4  jiidg«irol<  ai  laar,  bill  would  carry,  a  Illaalei'f  jr^port 
tfuiftlKr ;  ,Wif  upon  a  jadgm^Dt  at  law»  »o  uH«pB$t  Nib- 
Mqaanf  to  the  ju^fpnant  can  ba  raoovared*  Yoa  nagr 
,l>rjt)g  a^'freab  aotion  upon  k,  aa  a  nar  aauae  of  iiiii; 
jbatT'Toa  «anm>t  levy  fer^ii^  or  charge  the  land  under 
:l^,^iiiMth  tfaa  iiileri|iadial»  iaiatesl  fiMi.iho  dale 
)of/tlir>]dgi«ail"-. 


,*i'j«.'«*»i  ■••  »  ■.•  •   .;  .-    '•  .  : 


1*1, 


JUifi: 


:»M«V^^ 


*\  \ 


'"'  \\^itIioaVdenying  Ae  general  rale  to  be  as  It  is  ^tat^d 
in  ISerlringlon  v.  Emns^  It  is  certainly  laid  down  Imnch 
'ioo'  broadly  in  Deschamps  v.  Vannecky  a  case  in  t;»^ldi 
the  jddgment  in  other  respects  is  clearly  erroneous. 
*iLewes  v.  Morgan  is  now  under  appeal  in  the  Htnisi'ctf 
XfOrds.  (£)  In  fact,  the  question,  whether  Interest  shall 
or  shall  not  be  allowed  upon  a  judgment  debt^*  is'  otte 
which  must  always  depend  upon  the  particular  circttm- 
atances  of  each  case;  and  it  is  submitted  that^  her^^trib 
circumstances  are  such  as  fully  to  warraht  'tlie'fiM!rt9i)f; 
of  the  Master. 

It  is  a  mistake  to  suppose  that  the  debt  da^^'tb  Hi^ 
creditors  did  not  cariy  fnteresti.  Thfe  niorte^'wtti'k 
thist  fond;  which  lh«fy  held  ts-Sfringer^s'^tkAtfyk^WBi 
*ey 'trere  bound'  xcf  j^lkce  it  diit  at  Wtehrtt*  fWtAfe 
b^ntBt  bf'lKelr  tes1!lat<w^S^daugHter,  Who^^i-'tll^^in 
ItafcW.  l?ie  borfoweiS  Wh6  pleifectly  wrff  knew  thtt 
such  ii^a^  fhe  duty  Vyf  th^  Executors,  indutad  tliem  to 
'  •  '  '     '  '     •  *  '  place 

(a)  8  rM.jun.  162.  by  the  House  of  Lords;  15th 

(6)  TbejudgateatitiXtt^oi  V.      ilbgiw/ 1834.   '. 
Morgan  has  siote  baea  revened 
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place  the  money  id  his  hands  by  prooitiing  to  exeeute  18S4. 
to  them  a  legal  mortgage^  and  he  shewed  his  own  sense 
of  the  QSftnre  of  the  debt  by  regularly  pi^fog  mierest 
at  J  per  cent,  upon  the  loan  as  long  as  be  livadi  It 
was  therdbre  a  debt  peransnenUy  beatiiig  interest  i  and 
that  being  so,  the  eflfect  of  the  jndgpMnt  upon  k  tit  km 
and  in  equi^  falb  next  to  be  considered.  -  Now  it  Ib 
«lear  that  at  hiw  the  only  oonseqeence  of  racovering  n 
ju^g^ment  for  a  debt  carrying  tmerest  is  thatihe debt 
transU  in  remjudicatam.  The  security  iherdc^ytcqaimd 
does  not  take  away  the  right  to  interest  upon  the  amount 
of  the  debt;  bot,  if  interest  h  sought lo  he  v^cfmredt 
an  action  must  be  brought  upon  the  judgment^  and  It 
is  then  oompetent  to  the  jury  to.  award  interest  from 
the  time  of  the  judgment  in  the  shape  of  damages  | 
4fCter  y»  Dynkbi^  (a)  There  are  many  cases  in 
TaunJ^9  reports  diewing  that  when  there  has  been 
<aQy  attempt  at  delay  on  the  part  of  the  Defendant, 
iuti^r^  wiU  be  allowed  on  the  sum  for  which  the  judg- 
ment- has  been  recovered,  {b)  Lord  Loughborough  was 
iuenrpr>  therefore)  when  he  said  in  Desdamps  v*  Vansu^h 
tjf#t  AOr  interest  was  oomputed  upon  a  judgment  in  an 
aqijicm  ppon  a  judgment  at  law. 

There  are  many  cases  in  equity  where  interest  has 
beso  allowed  aa  a  judgment*  even  where  none  oould 
havQ  beeOi  given  at  law.  $uch»  for  example^  are  StiUr 
mofi  .V,  4Mo^09k  {c\  and  JTm^s  ▼«  Edaxfrds  (d)»  where 
in  was)  beldr  under  pircumstanoes  of  great  delay,  that 
the.  whole,  ainomt  <)f  a  judgment  debt  should  carry  um- 
ierestt  aUbw^  the.obg^ion  was  there  ui^d,  thai  a 
large,  ppstion  of  the  debt  consifsted  of  costs  which^  of 
course,  could  bear  no  interest.    In  Dontfard  v.  Dom^ 

ford 

(a)  1  £<i«l,456.  (e)  sAik.477. 

{b)  See  Anon,  4  TatuU.  876.         {d)  2  Antt,  SOI. 
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1884*  ford  (a)  the  qafiBtian  was,  whether  the  estate  of  aft  ex* 
egtitoff^  who  bad  neglected  the  duty  imposed  en  him  of 
accumolatiog  rents  far  the  benefit  of  en  infiMt  cntui^ 
qua  tntdf  sbcmid  be  diarged  with  interest  41  5  per  oeot^ 
fagr  i-eason  of  his  neglect.  Sir  W.  Grant  in  that  case 
observed,  ^^  The  question  is,  wbut  is  the  obligation  which 
thia  Cotirt  attaches  upon  the  breach  of  such  a  doty. 
That  obligation  is  equivalent  to  the  contract  of  the 
party*  This  Court  says,  ^  If  you  neglect  your  duty, 
alid  keep  the  money  yourself  yonr  obligation  is  to  put 
the  infant'  in  the  same  situation  as  if  you  had  not  done 
so.'  The  Court  does  not  inquire  into  the  particular 
benefit  that  has  been  made,  but  fastens  upon  the  party 
an  obligation  to  make  good  the  situation  of  the  cejtei* 
que  trust*  That  is  just  the  same  thing  as  an  engage- 
ment. If  the  bankrupt  bad  entered  into  that  engage- 
ment, could  there  be  a  doubt  that  the  mode  in  which 
the  debt  would  have  been  calculated  at  the  date  of  the 
bankruptcy  would  liave  been  by  ascertaining  what  would 
have  been  the  amount  of  the  debt,  supposing  the  di- 
rection bad  been  complied  with?  This  is  not  like  the 
case  where  this  Court  imposes  upon  a  man  who  has 
given  a  note  not  bearing  interest  the  obligation  to  pay' 
interest."  These  observations  are  directly  applicable  to 
the  present  case,  in  which,  upon  every  principle  ofequity, 
interest  ought  to  be  allowed.  The  testator,  Mr.  Tqyibr^ 
by  borrowing  the  trust  money  with  distinct  notice  olT 
the  obligation  to  which  it  was  subject,  made  himself 
liable,  as  for  a  breach  of  trust,  both  to  the  executors  anA 
to  the  person  beneficially  entitled  ;  and  it  never  can  be 
an  answer  in  his  mouth,  or  in  the  mouth  of  any  party 
representing  bim,  to  say  that,  although  a  security  carry- 
ing interest  was  to  be  given  for  the  sum  advanced,  the 
subsequent  recovery  of  the  judgment  has  relieved  him  or 

his 

(a)  12  r«.  127. 
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bis  estate  from  the  obltgatbn  to  pay  interest  upon  it  .       1634. 
In  Lowndes  t«  CoUem  {a)  there  was  no  written  undertaking  - 
to  pay  incerest,  but  the  agreement  was,  as  here,  to  gire 
B  security,  which  would  of  course  carry  interest,  ^isE,, 
promissory  notes,  and  interest  was  allowed  upon  that' 
ground.     So  in  BushneU-  ▼.  B/brgan^  belbre  the- Vice*'. 
Chancellor  in  18S2,  his  Honor  refused  to  fisUow  the: 
doctrbe   kid    down   in   Higgins  t.  Sargent  (b);   arid 
held,  that  this  Court  wotdd,  from  the  circumstances ^ 
of  the  transaction,   imply  a  contract  for  piynfsent 'o^^ 
interest,  as  if  there  had  been  a  written  contract  Id? 
tluite£fect 

Mr*  Bkiersieth^  in  reply. 

TA^  Master  qfthe  Rolls. 

This  case  arises  on   an  exception  to  the  Master's 
report  allowing  interest  on  a  judgment  debt. 

At  law  a  judgment  does  not  carry  interest,  but  in* 
terest  may  be  recovered  at  law,  in  the  shape  of  damages, 
by  an  action  on  the  judgment.  Interest  will  also  be 
given  at  law  on  a  judgment  at  law,  where  the  effect  of 
the  judginent  has  been  impeded  by  a  course  of  dilatory 
and  vexatious  proceedings  on  the  part  of  the  debtor. 
Ifi  like  manner^  and  upon  the  same  principle,  the 
Court  of  Exchequer  Chamber,  affirming  the  judgment 
i^on  a  writ  of  error,  will  give  interest  upon  a  judgment, 
if  the  original  debt  carried  interest,  but  not  otherwise. 
So  if  an  application  be  made,  on  the  part  of  the 
debtor,  to  a  court  of  law  for  its  assistance  or  indulgence 
in  matters  regarding  the  judgment,  it  will  be  granted 

,    only 

(a)  17  r^i.27.  see  Page  v.  Neumuai,  9  B.  ^ 

ib)  2  B.^  Creu,  348. ;  aod  .    Creu.  378. 
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1854.       only  on  Ae  cxindition  of  tbe  debtor  paying  intitMst  oa 
the  judgment. 

It  appears  by  the  aathorities  which  bate  been  citedy 
that  equity  in  this  respect  follows  the  law ;  and,  as  a 
general  rale,  a  judgment  creditor  is  not  allowed  interest 
on  his  judgment  in  the  Sltt^ter^s  oflBce.  The  same 
▼exatious  course  of  proceeding,  which  would  entitle  the 
creditor  to  interest  at  law,  will  certainly  entitle  him  to 
interest  on  bis  judgment  in  equity.  So  if  the  debtor 
^pply  ip  equity  for  the  assistance  or  indulgence  of  tji^ 
court,  it  will  be  granted  only  upon  the  terms  of  paysaf 
interest  on  the  judgment. 

It  is  argued  (hat,  as  interest  on  a  promissory  note  is 
At  law  recoverable  only  in  the  shape  of  damages,  and' 
yet  such  interest  is  allowed  in  the  Master's  office,  so 
interest  on  a  judgment,  being  recoverable  at  law  in  the 
shape  of  damages,  ought  in  like  manner  to  be  allowed 
in  the  Master's  office.  A  promissory  note  h  riot 
satisfied  in  law  or  equity  without  the  payment  of  In- 
terest. A  judgment  debt  b  satisfied  both  at  law  tttd' 
in  equity  without  the  payment  of  mterest,  nnless  atli 
action  be  brought  on  the  judgment  to  recover  damages. 
If  an  action  at  law  were  brought  on  a  judgment,  knd  ik 
was  afterwards  sought  to  restrain  tbe  action  by  In- 
junction in  equity,  I  aui  of  opinion  that  such  jnjunction 
should  not  be  granted  wfthout  hn^sthg  'ujibn'  tlte 
debtor  the  condition  of  paying  that  interest  which, 
without  tbe  fnterferetice  of  the  court  of  eqtiity,  'the 
creditor  would  in  such  case  recover  at  law  in  thi^ 
shape  of  damages;  and  this  appears  to  have  been  the 
reason  why  interesib  on  tbe  judgment  was  given  \^ 
tbe  Court  of  Exchequer  in  the  case  of  Thomas  v.  Ed-^ 

wards  (a). 

In 

(<j)  sAnit.S04, 


In  ihii'  caa€^  bow^ver^  no  isctioQ  at  law  iiffs  bfea       18$4« 
brought  on  the  judgment  ao  as  to  found  tlm«bii}9  (Qf. 
interest,  and  the  exceptions  to  the  Master's  report  must 
tbevflfcM^  attoired. 


.  •  '   .  ■» 


'»^  •'lit 


Rolls. 


.       .  MILWARD  V.  M,|LWARD.  .^     ,  ..,  „,^^      -3-. 

BY  a  settlement  dated  the  1st  of  September'  l'8%,'ati^  By  a  marriage 
J  .       ,         .      •      '  •  ^  '^'   f      .•>  settlement, 

made   previously    to    the    marriage  of   Uenjamin  the  husband 

Milward  and  the  Defendant  Prfscilta  Milward,   tlieri'' covenanted  to 

secure  to  the 
Priscilla  JBcgerSf    Benjamin  Milward  covenanted    for  wife  for  her 

himself,  his  heirs,  executors,  and  administrators,  tl|a^,  vjj^him^the 

in  case  he  should  die  in  the  lifetime  of  PriscUla  Mil"^  dividends  of  a 

wprd^  his  executors  and  administrators  should,  within'  ^      ^  p^ 

siix  months  next  after  his  decease,  invest  and  transfer  cent,  an- 
^^  -  r    I  1    "  nuitiesL    The 

Vi^\fi  apd.  into  the  names  of  the  trustees  of  the  settle-  husband  had 

niept*  oi;  the  survivor  of  them,  &c.,  the  supi  of  4000?^  f®  *^^  *° 
^'^•'•-,  •  ...  "  tnenavyspcr 

(Bjp^t£4  stopk  in  the  5  per  cent  navy  annuities  in  the  cento,  at  the 
p};oRer.r transfer  books  of  the  Bank  of  England,  upon  getdeSeJCor 
tifwsJt  tPj^ay  the  interest,  dividends,  and  annual  produce  at  any  sub- 
t^efecjf  unt9,J?nic///a  Milward  vnaX  her  assigns  fpr  and  riod.    Bvan 
d}fringfh^r  uatui*^  life,  and  from  and  after  her  decease  •ctofparlia- 
t^cyji.thp.frjiijjs  there\q  roeptioned  for  the  bepefit  of  thcj  navy  5  per 

^^W^  l'^^^^^^^^^  ^     '       ■.  *  SnverSSTnto 

a\j\Ah   s.r.  \il   J.  V     .  •..,..    .:.  •       •      r.     ....  ■.  ^^^3*P;^j  b„ 

^flTh*i«^f'W«ftH»^%^^oj^ly^4l^^^^  .^le  .^Jte.of  <^p  anooTer  aci,  & 

apttles»eiH,r   ,,   ,       ....   ....    ..     I. .     .,    ...    ^tToS^' 

"'    ..     '  -.1  ,  ,.    '.   i;  i.i  -^  ^       '*i  '        .  In  ligations  for 

.  ,  "  the  transfer  of 

my  i  pir  cents.  shbiiM  bcMnisfl^t  l^  a  tmii^r  of  1691.  in  the  new  4  per  cents, 
iar  «y^  Xpo/*  in  tt^  nayi  &  pf  r  ^ota. ,  Bf  a  subsequent  act  the  new  4  per  cent. 
annuities  were  converted  into  liew  3|  per  cenL  annuities,  and  it  was  provided,  that 
all  obligations  to  transfer  the  new  4  per  cents,  should  be  sati^d  by  transferring  an 
eipial  sum  of  new  3^  per  cents.  The  widow  under  her  settlement  is  entitled  only 
to  a  transfer  of  105/.  in  the  new  S^  per  cents,  for  every  100/.  of  the  navy  5  per 
cents,  under  her  husband's  covenant. 

X  4 


SI2 
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l$»i* 


MiLWAlty 


Id  Ae  year  18S2  the  navy  5  per  cent  bank  an- 
nuities 'vere  conTerted  by  act  of  parliament  into  4  per 
oenfu  bank  annvities  and  in  the  year  2085  the  4  per' 
cent  bank  annuities  were  convened  by  medier  act  of 
parliament  into  S^  per  cent  bank  annoities*  Bagmma 
MUaard.hBA  no  slock  in  the  navy  5  per  cent*  an<- 
noiiaes  «t  the  date  of  die  settlement,  or  at  any 
qoent  period 


..Benjamin  MUward  died  intestate  on  the  17th  of 
Nosmier,  1868,  leaving  his  widow,  Priseitla  MUmard$ 
and  ^Al^ed  Mitmard,  and  LouUa  Mikoard^  ehJMt^n  of 
the.marriagiv  surviving  him ;  and  bis  widow  took  out 
administimtion  to  his  estate. 


The  bill  was  filed  on  the  part  of  the  infant  chlldl^n^ 
against  Mrs.  MUward  and  the  trastees  of  the  setttense*^ 
for  tiie  purpose  of  having  the  children  made  wards  >oif 
the  Conrt^  and  the  property,  which  was  the  siAjeet  df 
the  settlement,  secured  for  the  benefit  of  Mrs.  ilihbdri 
and  the  children ;  and  the  question  was,  what  suiiit'  in 
eonseqnence  of  the  successive  reduction  of  the  Vuivy^  9 
per  cenL  and  4  per  cent,  bank  annuities,  was,  \ti  ptafi 
suanoe  of  tiie  trusts  of  the  settlement,  to  be  tif^nsfi^f^etf 


men  tile  names  of  the  trustees. 


4 


'Mr.  Pemberkm^  for  the  Plamtifi^.   ■  '  *'■  ^'  '^ 

'       •  '    '         ^  .   .  '  I*  t  •  ■      :•»  »•>    7'.. J    ^ 

By  the  3  G.  4.  c.  9.  tlie  navy  5  per  cent,  annuities 
were  converted  into  new  4  per  cent,  annuities,  and  bv 
the  5  G.  4.  Q.  61.  5..1.  u  was  enacted,  that,  in  every 
case  in  which  any  person  or  persons  should,  at  the 
time  of  the  passing  of  that  act,  be  or  remain  bound  by 
the  condition  of  any  bond  or  oblijp^tioa^  or  by  tbe^f^rms 
of  any  instrument  in  writing,  or  by  any  agreement  or 
contract  entered  into  before  the  passing  of  the  3  G.  4, 

C.9. 
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c  0.  to  transfer  aojr  amount  of  capital  stock  ki  the 
5  pflir  Qmt  Bnoilttwsy  the  condition  of  areffy'  aooh 
bond  or  obligatioo»  or  the  terns  of  eTsryjueh-  JnsttruM 
meotinwlJiiQgf  or  agraamentt  or  coaftrafit»  sboaldifafr 
deamod  vin  law  and  jequUjr  to  be  satisfied  by  makfa^^;. 
a  transfer  of  105/.  capital  stock  in  the  nevr  4i  percent^ 
aiMMMlies  for  and  inUau  of  erery  I00f»  aapitri  niaeki 
in  the  said  5  per  cent,  annuities.    Bj  a  subsaqncpftiao^ 
of  the  11  G.  4.  c.  13.,  the  new  4  per  cent,  annuities 
were  paid  off,  and  converted'  infio^ .new: 3^'per.voUbt. 
anouiciesi  and  by  tba  sevente^nlhisaotign  of  thai^cct^It 
la  provided,  that  any  contract  lor  obiigatiiM  to  UkoAm 
aiQF  Amount  of  capital  stodt  ii]i.the  said  -4'  p8r<eenlU 
annuities  shall  be  satisfied  by  mdEtsg  a  tnaoafer.of  tin: 
equal  amount  of  capital  stock  in  the  new  3^  per  cent, 
ffinnities*    .This  last  ads  therefore,  sabalitulm^  id  *  all 
amhoil^s  of  ^ntractss  the  Si  per  cent*  aonuitisa  ibfc 
fi^rnm^WMhed  new  4  per  cent,  annuities,  and  thaH 
Igbflji^on  appears  to  be  applicable  by  relatioo  to  tfafa 
^fl^  9(,Vbe  3  jG.  4.  Cw  61*1  by  which  contracts  to  traos&tr 
^(P9ku.in ;  tba  pavy  5  per  cents,  are  dedared  .(x>  ba 
SAtl^^  Jbgr  the .  transfer  of  a  proportional  amount  of 
Df^Wi^iiPf^  i^'ent,,  sitock.    There  can  be  no  doubt,  tha^ 
W^jB99i^iffg.  the.  11  G.  4.  c»  13.,  it  was  the  intention  of 
the  l^slature  to  make  lOjA  of  3^  per  centkannnbiea 
equivalent,  in  effectuating  contracts,  to  lOOA  of  5  per 
cent,  annuities,  in  tb^i^mte;  manner  as  I96i*  oClilew 
4  per  cent,  annuities  were  expressly  declared  .by  the 
preyiou's  act  to  be  so  equivalent.     It  is  Jtrue  that  there 


ii     b  •  i 


n  no  es^press  enactment  t6  this  etiect.  but  this  cons^ 

V»*»    (u,i    •     . :  •    '  ■•  .   ^  .-''    ij    .\,'    J-    .A    ^    V  '     '"^ 
quence  lollows  by  a  necessary  impucation  ^roni  the  pro- 

Visions  in  the  successive  acts  or  patlictment. 


Xv%fv.' 


M»tWA»» 


1 1 


Mr.  Bickerstetfij  contri. 


The  effect  of  the  act  converting  5  per  cent  annuities 
into  new  4  per  cent,  annuities,  as  explained  by  the 

sub- 


1 


9\^ 


Ma*.' 
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sdte6qf»aceDadMMnt  with  napect  to  eonlMCts  -for  tmtt»« 
f«rrii%5  per  ceM.  aiHniicies^  is  parfrdly  cleof*    Etery 
odMittbt  entered  kito  «rilh  refefenos  to  5  per  ocat  ttH 
nidtiet  WAS  to  be  ntitfied  by  substkticiDg  XML  of  nev 
l^pnf  ;Oent«  anooideif  for  lOOL  of  the  extiiigobked  5  per 
omt  utodc ;  but  there  it  no  eoactmeiit  which  stys  that 
ii  «otttr«ct  made  with  reference  to  6  per  cent  annnities 
ihnll  be  eMbflad  by  a  substitation  of  new  8}  per  eent 
aattUiliM  a  'andindi  bobstitution  cannot  be  made  by  ini« 
flUoetioiir  *''By  the  act  of  the  1 1  6.4w  r.  13.  the  covenant 
<lf  the  aeltlor  in  the  pntaent  CAse  is  continued  to  this  tic* 
tei#ylhat4  per  cent  stock  shatt  be  sabstitnted  in  a  ^^nm 
p»opoi«fon  for  5  pier  ceht  stock,  btit  the  legislatore  heft 
gone  no  ftirtiier.    Thking,  theref(>re,  the  covenant  sd- 
centroned  to  be  for  42(X)£.  4  per  cent,  stock,  and  therei 
being  M  existmg  4  per  cent  stock,  ahhough  Che  Ae«^ 
4  per  cent  amiuittes  are  extinguished,  the  late  ceise  of 
Atfifa^.  Sadm{a)  is  an  anthority  to  shew  that  flie  Irk* 
vesthient  should  be  made  in  an  existing  4  per-  eetltti 
stock,  and  not  in  the  stock  wbteh  had  been  i^ueed'  ui 
3i  per  cent     The  legislature  is  silent,  or,  at  anyrate^' 
hiis  not  with  sufficient  certainty  expressed  it^  meitrithg \' 
and  the  Court  will  not  without  necessity,  ettet^  Ihe^ 
operation  of  an  act  of  which  the  direct  and  nneqaivodat' 
provtstotts  have  operated  with  great  hardship  upon  per^ 
sons  who  have  been  compelled  to  receive  an  atnoimtof 
capital  differing  entirely  from  that  which  was  intended 
to  be  the  subject  of  contract     The  covenant  entered 
into  by  Mr.  Milward  should  therefore,  it  is  submitted, 
be  satisfied  by  the  investment  of  a  sum  of  4200/.  in  the 
existing  4  per  cent  annuities. 

I^e  Master  of  ike  Rolls. 

The  act  of  the  3  G.  4.  c.  9.  expressly  directs  that  the 
covenant  of  the  testator  shall  be  fully  satisfied  by  a 

■  transfer 

(a)  1  J?tfM.  4*  Myine,  216. 
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transfer  of  IML  in  the  new  4  per  cent  annukieB  Sat 
every  lOOL  eorenanted  to  be  iraaaferred  in  navy  5  pec 
cent  amuilties.  The  aet  of  the  11  G.  4.  a  IS.  diimls 
that  all  obKgatioiia  which  ibea  existad  ibr  the  tranefec 
of  the  new  4  per  cent  annuities  shall  be  fully  satisSed 
by  the  transfer  of  an  equal  share  in  the  new  d}  per 
cent*  annuities.  At  the  time  of  the  pasttng  of  this  act- 
tbe  existing  obligation  in  respect  of  the  cestaftor^s  cove^. 
nant  was  to  transfer  a  sum  of  105/.  of  tile  new  4  pet  centa<. 
for  every  100/.  of  the  navy  5  per  xmou*  to  whkk  thut, 
covenant  extended;  and,  oonsequentlyy  that  obli^liv>)l. 
will  now  be  fully  satisfied  under  that  act  by  the  tiMafer. 
of  an  equal  sum  in  the  3^  per  cent,  annuities)  or»  hi  other 
wonis,  by  the  transfer  pf  a  sum  of  \05l.  in  the  new  S|^ 
pet  cent,  annuities  for  every  100/.  navy  5  per  ctoL 
annuities  to  which  the  testator's  covenant  extended. 
MrSf  Miluoard  will  now  sustain  a  considerable  dimiou** 
tieo  of  the  SOOiL  e  yeari  which  no  doubt  it  was  the 
inleotion  of  the  testator's « covenant  to  secure  to  her. 
In  0ider  to  have  avoided  the  hardship  which  will  thus 
be  oecwiioued  to  Mrs.  Milward  by  the  two  acts  against 
ihe  plain  intention  of  her  husband,  the  provisions  of  the 
acts  4Ugbt  only  to  have  applied  to  cases  where  the  party 
6Bt#riQg  into  an  obligation  for  the  transfer  of  stock, 
was  ai;tiially  possessed  of  that  stock  at  the  time  of  the, 
Obligp^nr 


U84.. 


1 
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R«"-  BRIGHT  e.  ROWE. 

March  14.  17. 

f 

A  married  Tl^  ^  settlements  dated  the  16th  of  AprU  1788,  and 

tMtemenuiT  "^  made  previously  to  the  marriage  oijohn  Bawe  and 

instrument  Jifari/  Clarke^  a  sum  of  2000/«  was  vested  in  trustees,  to 

ecution  of  a  ^^.  pl^ced  out  in  the  public  funds,  or  on  good  security, 

power  con-      upon  trust  to  pay  the  interest  and  dividends  thereof  to 

taineci  in  ber      ^        ■  . 

marriage  set-    tji^.  husband  for  his  life;,  and  after  his  decease^  in  case 

s^^suWert  ^®  ^!^  M^n/f  b's  intended  wife,  should  happen  to  sur- 
to  the  life  vive  him,  upon  trust  to  pay  and  apply  the  principal 
biisbaud^to  ^  Hioncy  and  interest  for  the  only  proper  use  and  benefit 
trustees  upon   of  the  said  Maru  Clarie,  her  wecutors  and  admi'^ 

trust  for  the       '.  ,       .  i        i       u  •  i.    . '    i 

benefit  of  her   nistrators;  but  in  case  she  should  happen  to  die  in  the 

child  orchil-    lifetime  of  John  Bowe.  her  intended  husband,  then  in 

dren^  to  be  * 

equally  di«       trust  for  such  person  or  persons  as  she  should  by  d^ed^ 

vuled  between  ^^  ^^  appoint,  and  in  default  of  appointment,  for  her 

and  share  ^      executors  and  administrators. 

alike;  but  in 

case  the  2000/.  « 

should  be-  I'he  marriage  took  effect,  and  in  Oclober,  1789,  Mrs^ 

before  her         Bowe,  having  then  given   birth  to  a  daughter^  Mafj/i 

children,being  Elizabeth^  in  pursuance  of  the  power  reserved  by  the 
sons,  should  *  "^  •' 

have  attained   settlement,    executed    a    testamentary  instrument,    by 

*^*bcn>^"^  which  she  appointed  the  sum  of  2000/.  to  two  trustees,, 
daughters,        and  the  survivor,  &c.  upon  trust,  for  the  only  use  and 

atudned  that    ''^"cfit  of  her  daughter,  Mafy  EUzabetli  Bawe^  or  any 

age  or  day  of 

marriape,  then  in  trust  to  fnv«st  and  apply  the  interest  to  then*  maintenance  and 
education,  and  when  they  should  attain  twenty-one  or  day  of  marriage,  to  pajr  to 
them  their  respective  shares  of  the  principal ;  and  in  case  any  of  the  children  should 
happen  to  die  before  their  portions  should  become  payable,  then  the  same  should 
go  and  belong  to  the  survivors  or  survivor  of  them- 

The  testatrix  left  a  son  and  two  daughtei-s,  all  of  whom  had  attained  twenty-one 
at  her  decease.  The  so%  and  aftcrwio^ds  a  daughter,  died  in  the  lifetime  of  their 
father: 

Held,  that,  on  the  death  of  the  father,  the  surviving  daughter  was  entitled  to  the 
2000/1  by  survivorship,  except  aa  to  that  ahare  of  it  which  accrued  to  the  deceased 
daughter  upon  the  death  of  the  son,  which  belonged  to  the  representative  of  the 
deceased  daughter. 

other 
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other  child  or  children^  whether  son  or  sons,  daughter 
or  daughters,  which  she  might  thereafter  happen  to  have 
by  her  husband,  John  ItowCf  to  be  equally  divided  be* 
tween  them,  share  and  share  alike ;  but  it  was  her  will 
and  intention,  and  she  did  thereby  direct,  that  in  case 
the  said  sum  of  2000/.  should  become  payable  be£bi% 
her  said  daughter  Mary  Elizabeth  should  have  attained 
her  age  of  twenty-one  years,  or  day  oF  marriagei  or 
before  any  other  of  her  children,  being  a  son,  should 
have  attained  the  like  age,  or,  being  a  daughter  or 
daughters,  the  same  age  or  day  of  marriage,  theri  the 
trustees,  or  the  survivor,  &c.  should  place  and  lend  out 
the  same  or  such  proportions  thereof  as  should  belong  to 
any  such  children  at  interest  on  good  security,  or  invest 
the  same  in  the  public  funds,  and  pay  and  apply  the 
interest  and  dividends  and  produce  of  each  child's  re- 
s'pective  share  thereof  for  and  towards  his  or  her  better 
maintenance  and  education;  and  when  any  such  chil- 
dren, being  sons,  should  attain  the  age  of  twenty-one 
years,  or,  being  daughters,  the  like  age  or  day  of  mar- 
riage, upon  trust  to  pay  to  them  their  respective  shares 
oflhe  principal,  with  the  unapplied  interest;  and  in  case 
beV  said  daughter  Mary  Elizabeth^  or  any  other  child 
she  xtight  thereafter  happen  to  have  by  the  said  John 
Btfwti  her  husband,  should  happen  to  die  before  her, 
bis,  or  thdr  portion  or  portions  of  the  said  2000/. 
shobld  become  payable,  then  the  same  should  re- 
spectively go  and  belong  to  the  survivors  or  survivor 
of  thciip^  and  to^  for,  or  upon  no  other  tru3t,  intent,,  or 
purpose  whatsoever. 


1634. 


Bright 
*'Rowe. 


t 

■  k 
>  ■ 


Mrs.  Bowe  died  on  the  Sd  of  October  1825,  leaving 
three  children,  issue  of  tbe  marriage^,  surviving  her, 
Mary  Elizabeth^  John^  and  Eliza  Clarke  JRcTsie,  who 
bad  severally  attained  the  age  of  twenty-one.  John  died 
in  1826,  and  Mary  Elizabeth  in  1829,  both  in  the  life- 
time 
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las*.       time  of  tbittr  fiitber»  who  died  in  18M>  Immg  out 
BmiBkr     '^^  ^^^  '®'*  Clarle  Bcmef  »orviiriiig 


V. 


The  bill  was  filed  by  the  husband  and  admioislrator 
of  ibt' deceased  daughter,  Maty  Btcaabeih  Ilpm$f  against 
lAm  trusteea  of  the  settlementy  the  sunrtving  dalighter, 
and  rq>«ea|otattTe8  of  the  deeeased  sod^  and  the^qnea- 
itioO'Was^  whether  the  Plaintiff  was  entitled  to  any  and 
ai^iat'paft  of  the  SOOO/m  or  whether  the  whole  of  dialt 
^atm  teMed  h  the  DefiHidant,  JSMw  Clarke  Bame^  by 
'  aanrvifwship« 

.    Miv  Tkmi^  and  Mr.  R.  Peny^  for  the  PkimaK 

The  word  *' payable"  is  a  word  of  ambiguous  im- 
port, referring  in  one  sense  to  the  period  at  which  a 
party  shall  have  acquired  a  capacity  to  take,  as  at  the 
decease  of  the  testator,  or  at  twenty-one  or  marriage, 
or  other  period  expressly  named  by  the  testator,  when 
it  is  equivalent  to  '*'  vested  ;**  and,  in  another  sense,  to 
the  period  at  which  the  fund  is  to  be  actually  paid, 
which  may  either  coincide  with  the  period  of  vesting ; 
or  be  postponed,  as  where  there  is  a  prior  life  estate^ 
and  the  actual  payment  is  therefore  necessarily  post- 
poned  until  the  determination  of  that  estate.  In  cases 
where  portions  are  given  to  children  at  twenty-one 
or  marriage,  subject  to  the  life  interest  of  their  parents, 
and  the  shares  of  the  children  are  given  to  the  sur- 
vivors or  survivor  of  them,  or  given  over  m  case  of 
any  or  all  of  them  dying  before  their  shares  become 
payable,  the  Court  is  always  inclined  to  hold  that  the 
child  acquires  a  vested  and  transmissible  interest  at 
twenty-one,  if  a  son,  and,  on  marriage  or  at  that 
age,  if  a  daughter,  although  there  may  be  expresshms 
in  the  instrument  which  render  it  difficult  to  refer 
the  vesting  of  the  child's  interest  to  any  period,  except 

that 
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that  -of  the  dfsth  of  the  teaftttt  for  life :  Emperor  t.        1884. 

Schenekv^  Legh  {d\  Poms  v.  BurdeU  (f ),  JQi^  t.  /£t£^.  (g) 

■   ■ '  '  i 

The .  principle  upon  whieh  these  dcoilkms.  iMvre  'pio- 
eeeded  ib,  UuC  u^  cmM  between  parent  iuid  cbild#  MttI 
wliereibe  mem  ol^ei^t  of  dm  ioHiHinieiit  in  <}ii^9nliiD 
-makft  A  proiFiekm  Ibr  ehiUfieii»  there  \»  eliNiys  a  etraig 
IprosuBipiiofi'ageifisi^ini  inteniiqn  to  d«{l|at^ih^ii|teiNte 
of  seoe  who  have  atta^ied  (iivieiMrjM|i^.or  j^igklefs  /wiM> 
hare  marriedy  and  to  leave  their  descendanti^itff  ^MjfV'AHi- 
provided  for,  because  such  sons  or  daughters  may  have 
bad  the  aibiifrtaDe  tp  ^m  the  Uftf  l6e0C'iheil^perUlts ; 
and  the  Court  will  stru|ggle,  therefore,  if  necessary^  with 
the  language  of  the  instrument  in  order  to  come  to 
a.  conclusion  conformable  with  the  natural  intentiori. 
Applying  this  principle  to  the  present  case,  there  is  n6 
difficutty  in  the  language  of  this  testamentary  instru- 
ment  which  is  not  easily  surmounted;  ibr  the  whole 
tui^s  nere,  as  in  the  case  of  Hallifax  v.  Wilson  (^},  upon 
the  meaning  of  the  word  '*  payable."  The  testatrix,  in 
tne  first  place,  provides  that,  in  case  the  2000/.  should 
become,  payable  before  her  daughter  or  any  other  child 
or  cnildren  should  have  attained  twenty-one  or  married^ 
then  the  trustees  should  invest  the  proportions  of  such 
cnildten  £br  their  maintenance  and  education  till  they 
should  attain  twenty-one  or  marry,  when  their  shares 
.were  to  be  respectively  paid  to  them.  Here  the  word 
*^  payable,"  no  doubt,  refers  to  the  period  at  which 
both  toe  parents  should  have  died,  but  it  is  used  in  a 
vague  sense^  neither  implying  a  capacity  to  takQ  m 

ri^.h^^^i^^^'  .  ,(<0i  jt  r«kMa,      , 

(b)  6  r«.499,  .         U)  9  Vet,  438, 

'  \c)  6  Bro.  P.  C.  59S.  Tom!,  ed.  {h)  16  Vet.  168. 
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1854.      .the  appoioleesp  nor  indiMtiog  ike  ptnod  at  wbkk 
\  "  *  '    .^  f^^  ^M  lo  be  actaalljr  divided,  for  Ae  teiletrix 


9.  goes  on  to  fix  the  period  at  wluch  the  chUdfen 

.Rows.  ^  ^1^^  vested  interests,  end  at  whicb,  in  the  soppoeed 
case  of  the  children  having  survived  their  pareal^ 
their  shares  were  to  be  actually  paid»  naniely,  at 
,twenty-one  or  inarriage.  She  proceeds  te  piovide 
that  in  case  any  of  the  chiidien  should  happen  lo 
die  before  their  portions  should  become  payable^  thua 
.the  shares  of  the  children  so  dying  should  go  to  the 
suryivois  or  survivor  of  them.  Here  the  word  <^  pay- 
able "  is  used  in  the  sense  equivalent  to  << vested;*  and 
is  retsrred  much  more  obviously  and  natniallyto  the 
period  of  payment  or  vesting  which  she  had  just  fixed, 
juamely,  the  age  of  twenty-one  or  marriage,  than  to  the 
period  of  the  death  of  the  tenants  for  life.  It  cannoC, 
at  atkj  rate^  be  said  that  there  is  in  this  will  a  clear, 
unambiguous  intention  to  make  the  right  of  the  ehiUrsb 
to  their  portions  depend  upon  their  surviving  both 
parents,  and  unless  there  is  such  a  clear,  nnambq^oooi 
intention,  the  Court  will  give  effect  to  what  mast  always 
be  presumed  to  be  the  natural  intention  of  parents  ill 
favour  of  their  children:  Hawgraoe  v*  Cartiir{a\  Atw 
Ject  v.  Lord  Curzon^  {b) 

Mr.  Jacobs  for  the  DefenduntB  in  the  same  interest 
with  the  Plaintiff. 

Mr.  CampbeU^  contra* 

There  is  no  ambiguity  in  the  use  of  the  word  <<  pay- 
able'' in  this  instrument,  for  It  cleariy  refers  to  the 
period  at  which  both  parents  shall  have  died,  and  it  is 
expressly  distinguished  from  the  provision  for  payment 

at 

(«^  S  F.  4-  P.  79w  {b)  SAM.^i9. 
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aft  tVFtfMywoR'or  iiia«arlttge^  #hich  wm  onty  tb  take    _  ^8^4. 

phc*  ia^  olsb  of  Ibe  death  of  the  pairents  before  Aeir 

•OBs  should  ht^  Mikinbd  twetitjr-one,  or  the  daughters 

Aa^  h«f  e  «ttaiMd  that  age,  or  married.    The  sense  of 

iRfrd  ^^payaUe^**  Iheidbre,  in  this  instrutnent  being 

•doabt,  and  the  di^osifion  which  the  testatrix 

>biH»iii|sdBr  in-  the  daase  of  sur^Torship  beEog  equ&lljr  tiii- 

^qpS/mfaiiy  the  Court  has  no  authortty  to  control  Aat  dii^ 

npositiiMi;  Ptrfigetv.  Ldrd  Ottn»H.\^a)  The  teeent  case  6f 

Oramder  v^  SUeme{b)  beai«  a  Strong  amdogy  to  the  pre- 

-ssnt.    There  the  testator,  after  giving  a  sum  of  stock' to 

itm  (nkKMors  upon  tiust  to  pay  the  dividends  to  his  wife 

dibr  at^  and  afier  her  decease  to  his  blather  fer'lilb^ 

,diiBfcted  the  princqial  So  be  divided,  after  the  decease 

adf  die  Mflrvivor  cf  the  wife  and   brother,  among  Ms 

(ibre\<Bepbew8  and  lueccs;  and  if  any  of  them  should 

t^i^wilhdul  issue  before  their  respective  shares  shorfd 

ifeetettit  payable,  then  he  directed  that  the  share  of  him^ 

Affi  ^  them  so  dying  without  issue  should  be  equally 

^tia^olsMnoog  the  survivor  or  survivors  of  them.    One 

^£tha  nieoes  died^  leaving  a  son,  who  died  vritbont  issue 

jtiefamdkp  period  of  distribution,  and  Lord  Lyndhurit 

.^dMidjNl >hat  her  personal  r^resentative  was  not  entitled 

to  any  portion  of  the  fund. 

m 

)29  AIjia  'Sinntyi  iu  reply* 

Craooder  v.  Stone  has  no  application  to  the  present 
case^  because  it  does  not  belong  to  tbe^  class^  of  oses 
between  parent  and  child.  If,  however,  the  Court 
sKofiia  Ooe^^f 'dpilik>fi^<btt<^th6  6liilta  oF'th^  Plain^ilP  to 
mk  intend  m  cua^hird  9hkre*orVh(ef'd()()0^.  cannot  be 
susl^6d/«iid>thilt' thte  present  case  {^Is'w^hin  the 
pincgpl^  iq]ovwbiolit>6^Mi^>^v:  IStone  wris  decide,  tien 
;  ^-  the 

(a)  S  iflJM  442»  {h)  '3  k«u.  91 7. 

Vol,  III.  Y 
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1854.  the  Plaintiffi  whose  wife  survived  her  brother  John 
Bt/aDCf  will  at  least  be  entitled  to  the  benefit  of  the 
rule  as  to  accruing  shares  which  is  laid  down  in  Budge 
V.  Barkei'  (a)  and  Ex  parte  fVesl  (6),  and  which  was  fol* 
lowed  in  Craaoder  v.  Stone, 

The  Master  of  the  Rolls. 

The  rule  being  that,  when  a  testator  has  unequivo- 
cally expressed  an  intention  that  a  provision  to  be  made 
for  his  children  shall  depend  upon  their  surviving  both 
tlieir  parents,  the  Court  must  give  effect  to  that  inten- 
tion, and  can  only  lean  to  the  presumption  in  favour 
of  children,  where  the  intention  of  the  testator  is  ambi- 
guously expressed.  The  single  question  for  consideration 
in  this  case  is,  whether,  upon  the  whole  will,  the  testatrix 
has  or  has  not  clearly  and  unambiguously  expressed  her 
intention  in  that  respect.  The  expressions  of  the  tes- 
tatrix are  not  to  be  subjected  to  any  violence  for  the 
purpose  of  raising  an  implication  in  favour  of  the  chil- 
dren ;  'but  the  ambiguity  must  appear  obviously  upon 
the  face  of  the  will. 

Mrs.  "Rcnoe  having  by  her  marriage  settlement  a  power 
of  appointing  the  principal  sum  of  2000/.  at  the  de- 
cease of  her  husband,  if  he  should  survive  her,  by  a 
testamentary  instrument  directed  that  sum  to  be  equally 
divided  between  the  only  child  she  then  had,  and  any 
other  child  or  children  she  might  thereafter  hav«  by  her 
husband.  She  considered  that  she  might  die,  leaving 
these  children  under  the  age  of  twenty-one,  or,  being 
daughters,  unmarried ;  and  she  tberelbre  directed  that, 
if  the  2000/.  should  become  payable  when  the  child  then 
living,  or  any  other  child  or  children  should  be  under 

twenty- 

(a)  Ca.iemp.  Talb.  124.  {b)  1  Bro.  a  C  575. 


*<  His  Honor  doth  declare  that,  according  to  the  true 
construction  of  the  will  of  Mary  Bffwe  the  testatrix,  the 
shares  of  her  children  of  and  in  the  sum  of  2000/. 
therein   mentioned  vested   in   a  son   on  his  attaining 

Y  2  the 
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twenty-one  or  unmarried,  the  trustees  should  apply  the  18S4<. 
proportions  of  Mich  children  for  their  maintenance  and 
education  until  they  should  attain  twenty-one  or  marry, 
when  iheir  shares  Were  to  be  paid  to  them.  So  far  there 
is  It  clear  direction  that  the  shares  shall  test  in  the  chil« 
dren  nt  twenty-one,  or  marriage.  But  she  also  foresaw 
that  another  event  might  happen,  namely,  that  the  chiN 
dren,  or  some  of  them,  might  not  be  living  at  the  time 
of  the  death  of  the  husband ;  and  she  provides  for  that 
event  by  directing  that,  if  her  daughter  who  was  then 
living^  or  any  child  or  ohildren  she  might  thereafter 
bare,  should  die  before  their  portions  of  the  2000/.  be* 
cane  payable,  then  the  same  should  go  and  belong  to  the 
survivors  or  survivor  of  them.  I  can  see  no  ambiguity 
whatever  here ;  but  I  am  clearly  of  opinion  that,  by 
dying  before  their  portions  became  payable,  the  testatrix 
meant)  dying  in  the  lifetime  of  the  husband;  and  that 
tb6  shares  of  the  children  so  dying  are  given  to  the 
att?vivo£i  or  survivor  of  them. 

With  respect  to  the  share  which  accrued  by  survivor- 
ship to  the  deceased  daughter  on  the  death  of  her 
brother  Jokn^  there  is  certainly  a  class  of  cases  according 
to  which  it  has  been  decided,  that  the  accruing  shares 
shall  not  go  to  the  survivors  or  survivor  with  the  original 
shares ;  and  therefore  let  it  be  declared,  that  the  moiety  of 
the  brother's  share  which  went  to  the  deceased  daughter 
by  accrue  belongs  to  the  Plaintifr,  as  her  personal  repre- 
sentative. 
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the  age  of  twenty-one  years,  and  in  a  dai^ter  on 
her  attaining  that  age,  or  day  of  marriage,  with  ben^t 
of  survivorship,  in  the  event  of  the  death  of  any  of 
them  in  the  lifetime  of  JcJin  Mo/we  the  elder.  His 
Honor  doth  declare  that  John  Bcfwe^  the  son  of  the 
testatrix,  having  attained  the  age  of  twenty-one  years, 
and  having  died  in  the  lifetime  of  the  said  John  Rome 
the  elder,  leaving  his  sisters  Mary  Elizdbdkf  the  late 
wife  of  the  Plaintiff,  and  the  Defendant  Eliza  Clarke 
Bowey  who  also  severally  attained  the  age  of  twenty-one 
years,  him  surviving,  his  third  part  or  share  of  the  said 
2000/.  became  vested  in  his  said  sisters  equally;  and 
his  Honor  doth  declare  that  the  stud  Maty  EUzabdh 
having  afterwards  died  in  the  lifetime  of  the  said  John 
Howe  the  elder,  leaving  the  Defendant  Eliza  Clarke 
TZowf,  her  said  sister,  her  surviving^  the  third  paft  or 
share  of  the  said  Maiy  ElizabeiA  of  and  in  the  ^id 
sum  of  2000/.  thereupon  became  vested  in  the  said  De- 
fendant Eliza  Clarke  Bxnoe:  but  that  the  moiety  of  the 
said  share  of  the  said  John  Heme  the  son,  which  survived 
to  her  as  aforesaid,  belongs  to  the  Plaintiff  as .  her 
present  representative/' 

R%.  Lib.  A.  1835.  fol.747. 


^ .  (^LM^  .^.  A*^'.  J^^-  US.y/f^ 
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WHITTON  V.  PEACOCK.  Jfor«U4, 

Jlfay93. 

nnHE  bill  was  filed  to  enforce  the  specific  perform-  Ji^*"^"" 
aiice  of  a  contract  for  the  purchase,  by  the  Defend-  copyhold  is 
ant  from  the  Plaintifii  of  certain  copyhold  premises,  a°re^mon^ 
being  lots  ^^  3.,  and  4.  in  the  particular  of  sale  described^  within  the 
held  of  the  manor  of  Homsey^  of  which  manor  the  33  jj^n,  s. 

Bishop  of  London^  in  right  of  liis  see,  was  the  lord.  <^*3^«  ""^    . 
r\'    't  !»•  ««t"rti»-<*»  t  t     ™*y  maintain 

Un  the  application  of  the  Flaintin  an  order  was  made  an  action  of 

in  the  usual  form,  directing  the  Master  to  inquire  and  covenant  upon 

,     ,    ^  *    .  a  lease  made 

State  whether  the  Plaintiflf  could  make  a  good  title  to  by  his  bun 

the  premises  contracted  to  be  sold.  [hSS^n^t 

in  such  action 

{t  appeared  from  the  abstract  that  in  November  1732  ^t"hiin»e^ 

OQe  Joseph  Storey^  who  was  then  seised  in  fee  of  a  close  ^7  ^^^S% 

of  pasture  called  Homsey  Lane  Fields  l)eing  the  copy-  of  the  lease, 
hold  premises  in  question,  duly  surrendered  the  same      The  lord  of 

to  Elizaheth  Bermeti  by  way  of  mortgage,  to  secure  a  barred  by  the 

sum  of  400/.  and  interest     In  the  month  oi  April  1753,  limi^^ons 

tne  mortgage  money  still  remaining  unpaid,  Elizabeth  from  entering 

Bennett  completed  her  legal  title  as  mortgagee,  by  ob-  feituro  after 

taining  admittance  upon  that  surrender,  the  equity  of  ^^^|^  ^^"' 

redemption  having  at  the  time  become  vested  in  Samuel  general  ex- 

Storey^  the  son  of  the  aforesaid  Joseph  Storey.    Elizabeth  ^^g^^"^/^"" 

Bennett  died  some  time  previous  to  the  month  of  March  several  dis- 

1755,  having,  by  her  will,  dated  the  18th  of  Jwn^  1753,  2onJ  wfe 

devised  the  premises  to  her  nephew,  Bennett  Gerrard^  are  specified  at 

in  fee,  but  without  having  surrendered  them  to  the  use  the  ^ception^ 

of  her  will.     Bennett  Gerrard  and  Samuel  Storey ^  on  the  ^*  ^^^"  ^ 

a  report  m 

15th  March  1755,  joined  in  surrendering  the  premises  favour  of  a 

^Q  title,  and  the 
Court  over- 
rules the  exception  as  to  some  of  the  objections,  and  allows  it  as  to  others,  the 
depodt  will  be  divided. 

Y  S 
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Whitton 

V. 

Peacock. 


to  Bendal  Martyn  in  fee,  who  on  the  some  day  was 
admitted  tenant,  and  thereupon  made  a  surrender  of  the 
premises  to  the  use  of  his  will. 

On  the  1 1th  of  March  1761  the  lord  of  the  manor  of 
Homsey  granted  h'cence  to  Bendal  Martyn  to  demise  the 
close  in  question,  or  any  part  thereof,  from  Christmas  1760 
for  ninety-nine  years,  the  said  premises  being  intended  to 
be  improved  by  building,  or  for  any  less  term.  Bendal 
Martyn  died  soon  afterwards,  without  having  executed 
any  lease  of  the  premises,  and  by  his  will,  dated  the  25th 
of  March  1760,  gave  and  devised  the  same  unto  Maria, 
the  wife  of  Baker  John  Littlehales,  in  fee.  On  the  ISth 
of  April  1762  Maria  Littlehales  was  admitted  tenant  of 
the  premises,  and  she  and  her  husband,  on  the  same 
day,  surrendered  them  to  the  use  of  Baker  John  Utile^ 
hales  in  fee,  who  was  thereupon  admitted  tenant. 

By  indenture  of  lease,  dated  the  2d  of  August  1762, 
made  between  Baker  John  Littlehales  of  the  one  part,  and 
Philip  Keysy  builder,  of  the  other  part,  it  was  witnessed 
that  Baker  John  Littlehales  and  Maria  his  wife,  in  pur«> 
suance  and  part  performance  of  an  agreement  dated  the 
18th  of  March  1761,  made  between  Bendal  Martyn  and 
Philip  Keys^  and  by  virtue  of  the  aforesaid  licence  by 
Bendal  Martyn  obtained  of  the  lord  of  the  manor  for 
that  purpose,  demised  unto  Philip  KeySy  his  executors, 
administrators,  and  assigns,  a  piece  of  ground,  parcel  of 
the  said  premises,  to  hold  the  same  to  him,  his  executors, 
administrators,  and  assigns,  from  Lady-day  1761,  for 
ninety-eight  years  thence  next  ensuing,  Philip  Keys, 
his  executors,  &c.  paying  to  B.  J.  Littlehales,  his  heirs 
and  assigns,  for  the  first  two  years,  the  rent  of  1/., 
and  for  the  remaining  ninety-six  years  the  annual  rent 
of  5L ;  and  Philip  Keys  thereby  covenanted  for  himself^ 
his  executors,  administrators,    and   assigns,   that  be, 

his 
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lis  executorA»  aduiioistrators,  or  aasigo^  woald,  within  10Sir 

fix  caleodar  months  from  the  date  thereof^  complete  ^  -      ' 

iMid    fiaish,   fit    for  habitation^    the    messuage^    tene-  v, 

ment»  buildings,  and   erections  then  standing  on  the  P^coc^ 
premioe^  thereby  demisedp  and  sufficiently  repair  and 
uphold  the  same  during  the  term.    By  another  inden-> 

« 

ture  of  lease  of  the  same  date,  and  execute  by  the. 
same  parties,  B*  J.  J^iUlehiUes  and  Maria  his  wife,  in 
pursuance  of  the  said  licence,  demised  another  pi^ce  of 
ground,  parcel  of  the  said  premises,  for  a  similar  term, 
a(t  a  like  yearly  rent  of  5/.,  and  under  covenants  similar 
in  every  respect  to  those  contained  in  the  before-men* 
tion^  lease. 

,  On  the  23d  of  May  1770,  Martha  Leighy  who  was 
the  niece  and  customary  heir  of  Elizabeth  Betifiett^ 
and  upon  whom  the  title  to  the  copyhold  premises 
had  devolved  in  consequence  of  Elizabeth  Bennett  not 
liavjug  surrendered  them  to  the  use  of  her  will,  was 
admitted  tena^^t  of  the  premises,  to  hold  the  same  in 
ff^;  and  in  the  month  of  Februaty  1772,  Martha  Leigh 
apd  her  husband  Peter  Leigh  surrendered  the  premises 
tQ  the  Mse  of  fi.  J.  Littlehales  in  fee,  who  was  thereupon 
i^mitted  tenant  accordingly. 

By  an  indenture  of  lease,  dated  the  Sd  of  July  177df 
mvde  between  Bn  J*  lAttlehaUs  and  Maria  his  wife  of 
the  one  part,  and  the  said  Philip  Keys  of  tlie  other 
part,  reciting  the  aforesaid  two  indentures  of  lease  of 
the  2d  oi  August  1762,  and  that  the  parties  thereto  had 
come  to  a  further  agreement  respecting  the  said  Hornsey 
I^ne  Fields  whereby  they  had  agreed  that  the  said 
Philip  Keys  should  have  the  whole  of  the  said  field 
leased  to  him  at  the  yearly  rent  of  10/»  only,  and  that, 
instead  of  cancelling  the  two  former  leases  already 
granted  of  part  thereof,  the  same  leases  should  remain, 
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and  another  lease  be  granted  of  the  remdiie  of  the  said 
field,  at  the  yearly  ground-rent  of  lOL,  which  shoold 
be  considered  the  same  as  the  two  several  rents  of  £2» 
each  reserved  by  the  said  two  leases,  and  tha^  notwitk* 
standing  snch  several  reservations,  no  more  than  the 
yearly  rent  of  10/.  in  the  whole  should  be  payable  for 
the  said  field  and  the  messuages  or  tenements  erected 
thereon,  it  was  witnessed  that  in  pursuance  of  the  saki 
agreement,  and  by  virtue  of  the  said  licence^  and  lo 
consideration  of  the  yearly  rent  and  covenants  therdm- 
after  reserved,  the  said  B.  J.  Liiilehales  and  Maria  hb 
wife  did  demise^  lease,  and  to  (arm  let  unto  the  said 
PhHip  KejfSf  his  executors,  &c  the  said  Homsey  Lane 
Field,  except  such  parts  thereof  as  had  already  bees 
demised  to  him  by  the  two  several  indentures  aforesaid^ 
to  hold  the  same  with  the  appurtenances  unto  the  said 
Philip  Keys,  his  executors,  &c,  from  hadj/'^ajf  I76J9 
for   the  term  of  ninety-eight  years  then  next  ensiH 
ing,   paying  for    the    first  two  years  the  rent  of  a 
pepper-corn,  and  for  the  remaining  ninety-six  years 
the  yearly  rent  of  10&  unto  the  said  JB.  «7.  LiMehaUs, 
his  heirs  and  assigns;   and  Philip   Keys  thereby  for 
himself,  his  executors,  administrators,  and  assigns,  co* 
venanted  with  B.  J.  LtttlehaleSf  his  heirs  and  assigns,  that 
be  the  said  Philip  Keys,  his  executors,  administrators, 
and  assigns,  would  pay  the  said  yearly  rent  of  10/.  in  the 
manner  and  at  the  times  therein  mentioned,  and  would 
also  well  and  sufficiently  repair  and  uphold  the  premises 
thereby  demised,  and  every  part  thereof^  as  also  all  the 
messuages,  tenements,  or  buildings  which  then  were  or 
might  be  erected  thereupon,  with  the  usual  clause  of 
re-entry  on   default;   and  the   indenture  contained  a 
proviso  that  the  yearly  rent  of  10/.  thereby  reserved 
was  intended  to  be  and  was  the  same  as  the  two  several 
yearly  rents  of  5/.  each,  so  respectively  reserved  by  the 
two  several  indentures  of  lease  before-mentioned. 

Bv 
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By  various  sabseqoent  surrenders  and  iuiiuuuun^«»^ 
the  castomary  estate  €if  inheiUanoe  of  JS.  J^  Uttiehales 
and  Maria  bis  wife  became  vested  in  the  Pkintiff  in 
fee. 


Whitton 
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No  distinct  evidence  was  adduced  before  the  Master 
with  respect  to  the  existenee  or  contents  of  the  inden* 
tare  of  lease  of  the  Sd  of  Ju^  177S,  and  the  indenture 
itself  was  not  forthcoming ;  but  in  other  respects  the 
Plaintiff's  title  was  clearly  dedueed  in  the  manner 
akcady  stated;  and  the  Master  having  tbereupoa  re^ 
plMted  in  &vonr  of  the  title,  the  XMendant  look  ooe 
general  ^ception  to  the  report,  and  specified  five  ob* 
jenions  as  the  grounds  of  the  exertion*  Of  these 
ol^MCions,  the  first  was  founded  on  the  insufficiency  of 
tlie  evidence  as  to  the  existence  and  contents  of  the  lease 
of  the  Sd  of  July  1773,  and  the  rest,  on  the  alleged  inva«* 
liiKty  of  that  and  the  two  preceding  leases  of  the  2d  of 
Al^mt  1 762,  to  which  the  copyhold  premises  were  sufcgect' 

The  questions  principally  argued  arose  upon  the 
s^ttond,  third,  and  fourth  objections,  which,  in  substance^ 
wefe  severally  as  follows :  — 

That  it  appears  by  the  abstracts  that  in  the  year 
1761  a  licence  was  granted  by  the  lord  of  the  manor  with- 
iUf  which  the  premises  in  question  lie,  to  Bendal  Mariyn^ 
to  demise  a  close  of  pasture,  called  Hornsey  Lane  Fields 
witbin  the  said  manor,  or  any  part  thereof,  from  Chrisitnas 
1760,  for  ninety-nine  years,  the  said  premises  being  in- 
tended to  be  improved  by  building,  or  for  any  less  term ; 
and  that  the  said  Bendal  Martyn  died  without  granting 
any  lease  of  the  said  premises,  having  by  his  will,  dated 
the  25th  day  of  March  1 760,  devised  the  said  copyhold 
close  to  Mariaf  the  wife  of  Baier  John  Littlehales^  who 
was  admitted  thereto,  and  afterwards  concurred  with  the 

said 
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6ftid  Baker  John  Litilekales  in  surcendering  tbe  tame  to 
the  HBe  of  her  said  husband,  bis  heirs,  and  assigns;  and 
that  in  the  year  1762  the  said  Baker  Mm  LUtiehBdee 
granted  two  building  leases,  from  Lady^day  1761  for 
ninety-eight  years,  of  the  ground  on  which  two  messu- 
ages, being  respectively  lots  2.  and  S«  in  the  particular 
of  sale  mentioned,  were  then  or  shortly  afjterwards 
built,  at  the  rents  of  bU  each ;  and  that  in  the  year  1772 
a  surrender  was  made  of  the  legal  estate  in  the  said 
close,  called  Homsey  Lane  Fields  by  Peter  Leigh  and 
Martha  his  wife  to  the  said  Baker  John  Littlehale$  in 
iee,  on  which  be  was  admitted  tenant  And  the  Plain- 
tiff alleges  that  Baker  John  Littlehales  afterwards,  by 
an  indenture  dated  the  Sd  day  of  July  177S,  demised 
tbe  said  field,  except  such  part  only  as  had  been  before 
demised  to  Philip  Keys^  from  Lady-day  1761,  tor  a  term 
of  ninety-eight  years,  at  a  rent  of  10/.  The  Defendant 
therefore  submits  that  the  licence  granted  by  the  lord  of 
the  manor  to  Bendal  Martyn  would  not  authorise  the 
several  leases  said  to  have  been  granted  by  B*  J.  Little* 
haleSf  and  consequently  the  common  law  reversion  on 
such  leases,  or  at  least  on  the  lease  ot  July  1773  (if  any 
such  was  granted),  would  not  pass  by  tbe  surrenders 
made  by  his  co*heirs,  so  as  to  give  their  surrenderees 
the  benefit  of  the  covenants  and  conditions  contained  ii) 
such  leases. 


—  That  supposing  the  licence  to  have  authorised  the 
granting  of  leases  by  B.  J*  Littlehales^  yet  the  alleged 
lease  of  tbe  3d  oijuly  1773  did  not  pursue  the  licence, 
inasmuch  as  it  contained  no  stipuUtiou  or  agreement 
for  building. 


—  That  by  reason  of  Bendal  Martyn  not  having  been 
legal  tenant  to  the  lord  at  the  time  when  the  said  licence 
was  granted  to  him,  the  licence  could  not  authorise  the 

lease 
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kmoftheSdof  jyyl778olle9edtobliv«b6toeMeuted       .14S4. 
by  J?.  J*  Ukkhales  aftftr  he  beoame  such  leg^l  tennnl  on     whittoJ 
the  ffurvender  of  Marfha  Ltigh  end  her  hiiabeBd*  .«• 

Thi9  fifth  pbjeetioii  wa«  ebiindop^  nt  the  ber* 

Vh*  P&nberton  and  Mr«  Cbo^,  In  support  of  tli^  (sx»< 

The  deficiency  of  evidence  with  respect  to  the  ex- 
istence and  contents  of  the  lease  of  the  Sd  of  Juli/  1773 
may  possibly  still  be  supplied  before  the  Master ;  but 
any  one  of  the  other  objections,  if  allowed,  is  absolutely 
fatal  to  the  Plaintiff's  title.  The  licence  to  Bendat 
Marfyn  to  grant  a  lease  was  personal  only,  and  the 
benefit  of  it  could  not  extend  to  Littlehales^  the  husband 
of  Martyn^s  devisee,  who  was  a  mere  stranger.  No  ex- 
press decision  upon  the  point  is  to  be  found  in  the 
books;  but  from  its  very  nature  an  authority  granted 
to  an  individual  is  incapable  of  assignment,  and  cannot 
warrant  the  doing  of  the  act  by  another  person.  A 
licence  to  A.  cannot  be  construed  as  a  licence  to  A., 
his  heirs,  and  assigns ;  Watkins  on  Copyholds,  [a)  An' 
authority  of  this  kind  being  in  the  nature  of  an  in- 
dulgence, is  always  to  be  construed  strictly;  and 
special  words  ought  to  be  introduced  into  it  in  order 
to  enable  representatives  to  enjoy  the  benefit  which  it 
purports  to  confer.  The  leases,  therefore,  which  Utile" 
hales  subsequently  executed  to  Keys  on  the  footing  of  the 
Kcence,  necessarily  operated  as  a  forfeiture  to  the  lord. 

Independently  of  this  objection,  however,  the  terms 
of  the  licence  have  not  been  followed  in  the  leases.  The 
licence  was  of  an  extremely  special  nature ;  it  is  stated 

to 

(a)  Vol.  11.  p.  87.  ed.  by  Coventry, 
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1894'.       to  have  been  a  lioenoe  to  demise  tiie  dose  in  qaettioa 

L.~'"^ '     for  ninety-nine  years  or  a  less  feraii  ^  the  nM  pmniaes 

V,         being  intended  to  be  improted  by  building;**  wberMB 
PB4cocr,     ^1^  ^j^  ]^^^  ^^  ^f  j^  ^jj^^  ^^^i^  applies  to 

the  premises  in  lot  4.|  did  not  contun  any  s^olafion 
for  building,  and  did  not  reserve  any  improred  rant 
to  the  lessor;  but,  on  the  contrary^  the  same  amount 
of  rent  was  made  payable  in  respect  of  all  the  lands 
comprised  in  the  three  leases,  as  had  been  theretofbte 
reserved  upon  the  two  prior  leases  only.  The  diiid 
lease  was  in  fact  granted  at  a  merdy  nominal  rent. 
Upon  these  grounds  the  lord  would  clearly  have  a 
right  to  enter  as  for  a  forfdture  upon  all  or  part  of 
the  copyhold  lands;  and  even  if  the  lord  should  de- 
cline to  take  advantage  of  the  forfeiture^  stilli  as  the 
leases  were  a  fraud  upon  the  lord  and  granted  in  de- 
rogation of  his  right,  the  lessor,  or  the  Plaint^  as  his 
assign,  could  maintain  no  action  upon  the  covenairt^ 
contained  in  them  against  the  lessee  or  his  assigns.  '  It 
may  be  said,  indeed,  that  the  surrenderee  o(  a  copyhoBl 
is  within  the  equity  of  the  statute  82  H.  8.  e.  34^  wfaMi 
enacts  that  the  grantees  or  assignees  of  reversions  shdi 
have  such  like  and  the  same  advantage  against  lessee 
their  executors,  administrators,  and  ass^s,  by  entry  fBr 
nonpayment  of  rent,  for  doing  waste  or  other  forfeitui^ 
and  the  same  remedy  by  action  only  for  not  performing 
other  conditions  and  covenants  contained  in  the  leases,  lis 
the  lessors  and  grantors  might  have  had.  Iw&Otoer  V* 
Cope{a)j  which  is  supposed  to  have  overruled  Brasi\sr\m 
Beak  (d),  that  doctrine  certainly  appears  Co  beasstrmed; 
although  it  is  difBcult  to  see  how,  in  point  Of  prind|()Ie^ 
the  surrenderee  of  a  copyhold  can  be  considered  in  the 
light  of  the  grantee  of  a  reversion*  The  lease  in  diat 
case,  however,  was  a  valid  lease  originally,  the  copyhold 

tdnant 
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tenant  Mng  substantially  the  owner,  and  the  lease  itself      18  Si. 
iieioftflo^  without  the  assent  of  the  lord.    If,  therefore,     „,"  - "'  ' 
iba  leases  in  question  bad  been  duly  granted  or  bad  v. 

been  authm'ised  by  the  custom,  they  might,  on  the  ^^^^^^ 
luithprity  of  Glooer  v.  Ccpe^  have  been,  perhaps,  uoinir 
peachaUe*  But  can  that  authority  apply  to  a  case  like 
.the  piesenty  where  the  leases. were  granted  without  the 
,  licence  and  in  derogation  of  the  rights  of  the  lord,  and 
vero  theiefi>re  abscdutely  void  in  their  creation  ?.  It  is 
;fitpH.  extremely  doubtiul  at  btw  wbetb^  a  purchaser,  as 
.SJ^rrepderee  of  copyholds  subject  to  such  leases^  would 
fbe  capable  of  maintaining  an  action  upon  the  covenants 
'Hi;oBtained  in  them.  The  point  was  taken  arguendo  in 
J^  y^  Id^Un  (a),  but  it  was  not  necessary  to  decide 
^i^estion. 

.  .>J. 

p^  -Mr*  Bickerfiiih  and  Mr.  fVigramf  for   the  vendor, 

^jfl^mittcd  that  no   condition    or  stipulation  was  exr 

jpres^ad  in  the  licence^  which  was  of  the  most  vague  and 

(gina^ral  description;  neither  was  there  any  pretence  Icr 

^SiQfpng.that  the  whole  of  the  land  demised  was  to  be 

;^ilt  over-    I^  however,  the  granting  of  the  leases  had 

^jKOi^lufi  a  forfeiture^  that  forfeiture  had  taken  place  more 

^tlia^  Wtj  years  ago^  so  that  the  benefit  of  it  could  not 

bpjfdcep  advantage  of  by  the  lord,  who  must,  now  be 

J)firjced  by  the  lapse  of  time;  Doe  v.  HeUter{b):  unless, 

^deed^  a  fraud  had  been  secretly  practised  upon  him 

^x  the  .purpose  of  concealing  the  forfeiture;  and  that 

^rqidd  l(ardly  be  all^gadi  as  the  granting  of  the  leases 

/frgs  potpriousy  and  the  messuages  were  erected  in  such  a 

wqr  a^  tp  give  ample  notice  to  the  lord,  who  stood  by 

apd  made  no  objection ;  Granger  v.  George,  (c)    Upon 

the  other  pointy  the  law  had  been  settled  by  the  case  of 

Glover 

(d)  4  Soii,  881.  (c)  5  J9. 4>  Creu.  149. 

(5)  3  T.  B.  168. 
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1884.  Olaoer  ▼.  Cope  {a\  which  roledi  that  the  sufrenderee  ft 
«  copjrhold  wa^  within  the  equity  of  the  efCatdte  <€ 
Hen.  8«;  and  that  being  sOy  another  settled  prindpfe  tb^ 
applied,  namely,  that  a  lessee  eonld  net  be  lieard  to  disfjnte 
the  title  of  his  lessor;  and  that,  diough  the  Plaintiff  was 
only  an  asaignee  of  the  lessor5  li^  itiigiit  take  advantage 
of  the  estoppel,  becanse  it  ran  with  the  land ;  Palmer  v. 
JSkins.  (h)  No  person  was  in  existence  who,  at  this 
time  ctf*  ^y,  oould  effisctually  impeach  the  title  of  the 
Plaintiff,  or  dispute  the  Talidity  of  the  leases.  The  n^ 
pott,  tfaferefore,  was  substantially  right,  aiid  the  exeeptioii 
tiogfat  to^  be  disallowed  With  respect  to  the  all^eA 
idefect  of  evidence  touching  the  existence  atid  batn^  df 
ttie  lease  of  the  ad  otjuly  1778,  no  stress  had  been  laid 
upon  that  objection  until  after  the  title  was  nndeir  the 
consideration  of  the  Master,  so  that  the  vendor's  at* 
'tention  had  not  been  particularly  drawn  to  it  \  but  there 
could  not  be  a  doubt,  that,  if  the  point  was  really  eoi^ 
atdered  of  importance,  and  was  meant  to  be  insisted  oti| 
the  Plaintiff  would  be  able  within  a^  very  short  period 
to  furnish  the  required  information. 

Mr.  PemberUm^  in  reply. 

TTie  Masheii  (fthe  Rolls. 

<  > 

The  material  objection  of  the  purchaser  in  this  case 
js  founded  upon  a  doubt,  whether  he  will  be  able,  to 
maintain  actions  of  covenant  on  the  three  leases  to 
which  the  premises  intended  to  be  purchased  by  him 
are  subject.  The  case  of  Glover  v.  Cojpe{c)  has  estar 
blished,  that  the  surrenderee  of  a  copyhold  is  the  as* 
signee  of  a  reversion  within  the  statute  of  32  Hen.  8^ 

and 

(a)  4  Mod,  80.    5  Lev.  526.  (c)  4  Mod,  SO. 

lb)  2  Sira,  SI 7.    2  Ld.  Jtaym. 
1550. 
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and  can  tberefolre  maintain  actioms  on  the  covenants  in 
a  lease  made  by  his  predecesaon  But  it  is  argued  that 
the  leases  in  question  are  invalid,  and  that  the  doctrhie 
in  Glover  v.  Cope  has  reference  only  to  a  valid  lease. 
If  it  were  admitted  that  these  leases  were  invalid,  that 
would  be  altogether  immaterial,  fer  it  would  be  against 
all  principle  that  a  lessee  should  be  permitted  to  ddfehd 
himself  -against  an  action  of  covenant  by  the  )ess6r  6r 
the  assignee  of  the  reversion,  by  ailing  a  defect  in  the 
title  of  the  lessor ;  more  especially  in  thb  case,  where, 
if  these  leases  were  illegal,  the  lessee  must  be  taken  to 
have  had  full  notice  of  the  defect  of  the  licence  under 
which  the  leases  were  granted,  and  of  the  consequent 
illc^lity.  I  concur  in  the  opinion  expressed  by  Lord 
Mem^tt  in  Doe  v.  Hellier  (a),  that  the  statute  of  limtfr 
atioos,  which  operates  as  a  bar  to  other  rights  of  entry 
^fter  twenty  years,  would  bar  the  lord  in  this  case;  and 
I  am  consequently  of  opinion,  that  the  lord  could  not, 
at  this  distance  of  time,  enter  for  a  forfeiture  if  the 
leases  were  invalid. 


WHiwok* 
PsAcoci:. 


With  these  views  of  the  case,  it  is  scarcely  necessary 
for  me  to  express  any  opinion  as  to  the  validity  or  in- 
validity of  the  leases.  The  first  two  leases  are  un- 
objectionable upon  any  ground,  being  building  leases, 
and  granted  in  consequence  of  contracts  with  the  copy- 
frolder  who  obtained  the  licence;  and  as  to  the  third,  I 
imve  tlo  doubt  that,  by  the  custom  of  this  manor,  and 
ptobafofy  of  most  other  manors,  the  personal  licence  to 
the  copyhtdlder  rtms  with  the  land,  and  I  cannot  con- 
sider that  the  licence  was  given  upon  condition  that 
bttilding  leases  only  sfiould  be  granted  under  it. 

I  must,  therefore,  overrule  the  exception  as  far  as 
regards  the  last  four  objections  to  the  title ;  but,  being 

of 

(a)  3  T,  R.  1C2. 
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pf  opioion  (bat  tbe  veodor  is  boimd  to  mpplj  the  evi- 
dence vpoQ  tbe  insttfficiencj  of  wbich  tbe  first  otjiectioa 
stated  in  the.  exception  is  grounded,  I  shall  aUow  the 
i^cqption  so  far  as  it  applies  to  that  point.  Am  the  eoL^ 
cepting  party^  however,  has  succeeded  upon  oiie  onlj  of 
bis  objections,  and  that  formiog  comparativelj  but  a 
sQiall  part  of  the  exeeptioos,  and  has  failed  upon  all 
^tho  resti  I  shall  direct  the  deposit  to  be  divided. 


M^  95.  Sh<)rtly  afterwards,  the  objection  founded  on  the  in- 

sufBciencj  of  the  evidence  of  ^he  existence  and  contents 
bPfiie  iease  of  the  3d  otjidy  1773,  was  removed  by  tbe 
%FiS^coYery  and  production  of  the  original  lease  itself. 

f       '  U__L 

The  Plaintiflf  then  presented  a  petition  stating  that 
liict,  and  praying  that  the  Defendant  might  be  decreed 
specifically  to  perform  his  agreement.  The  Defendant 
at  the  same  time  presented  a  cross-petition,  suomilting 
that  bis  exception  to  the  title  ought  to  have  been  allowed, 
hot  only  upon  the  first  ground,  but  also  as  regarded  the 
tjbjecdon  wbich  alleged  that,  from  tbe  circumstance  of 
^e  legal  title  to  the  copyholds  being  outstanding  in 
3fanha  Leigh  at  the  time  of  the  granting  of  the  two 
leases  of  the  2d  oi  August  1762  by  B,  J.  LiMekaks,  and 
being  got  in  by  B.  J.  Littlehales  in  the  year  ]  772,  the 
ifetetston  !n  such  leases  \yould  not  pass  by  the  sur- 
refiderlt  mader  by  the  co-heirs  ofB.J.  Littlehales  (under 
trtioni' th6  Pl&ihtiff  claimed),  so  as  to  give  to  the  sur- 
irehflefees  the' benefit  of  the  covenants  and  conditions 
ciemtiUn^  ill  tliosfe  leases.  The  petitiop  therefore  prayed 
that,*  wHh  reference  to  the  last  mentioned  objection,  the 
excepiSoh  might  be  reheard.  The  two  petitions  were 
brotight  tb  a  hearing  together. 

Mr. 
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Mr.  PenJ>ireon^  for  tfle  pufdtfler^  giid  thm  die  fdxA  18S«. 
which  was  now  submitted  to  the  Cooit  by  ifa^  Defao^ 
ant's  petition  was  an  extremely  niea  and  importiBt  <ki6. 
Thovgh  suggested  in  the  second  of  the  objecticns  slateA 
in  the  exception  formerly  discussed,  it  hMt  in  the  huity 
of  arguing  a  rariety  of  diflerent  questions,  been  appa- 
rently overlooked  by  the  Defendant's  counsel,  and  the 
attention  of  die  Ck>urt  had  "never  been  disdnctly  caHed 
to  it.  If  his  Honor  could  not  take  It  upon  himsdf 
to  decide  the  point,  he  would  probably  consider  it  a 
proper  question  to  be  submitted  to  a  court  of  law. 

Mr.  BidkersteiA  and  Mr.  tFtgram,  contrd,  opposed 
the  application,  and  contended  that  the  FTaintifiT  was 
now  in  a  condition  to  entide  him  to  an  immediale 
decree,  according  to  the  prayer  of  his  petition,  'the 
objectioD  now  taken  was  emitely  new;  ii  had  not  been 
raised  om  the  former  exception,  which  hnd  sefcrened 
adely  to  the  alleged  defect  in  the  license,  and  in  ihn 
leases  grsnted  in  porsuamoe  of  the  Kcences  hu^  il* 
though  it  had  not  been  formally  bmught  before  Ihe 
Court,  his  Honor  had,  in  fact,  disposed  of  it  in  prin* 
ciple  when  he  decided  that  the  lessee  was  not  entitled 
to  take  advantage  of  a  defect  in  his  lessor's  title. 
Whatever  effect  the  circumstance  of  the  eopyhdder 
not  having  the  legal  estate  in  him  at  the  time  when 
he  executed  the  leases  of  August  1762  might  have 
upon  their  validity,  those  leases  were  certainly  good 
by  estoppel  against  the  lessee  and  his  assigns ;  and  et 
any  rate  they  were  altogether  merged  in,  or  rather  were 
absolutely  confirmed  by,  the  lease  of  My  1773,  which 
was  executed  by  Liitlehales  to  the  same  lessee  after  the 
legal  estate  had  been  got  in.  To  send  the  matter 
therefore  to  a  court  of  law  now  would  occasion  a 
heavy  expense  from  which  no  practical  result  could  be 
derived. 
Vol.  III.  Z  T»£ 
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iB34f.  The  Master  i^ihe  Rolls  said  that,  if  the  purchaser 

ly  ^  chose,  he  should  direct  a  case  confined  to  the  single 

.  «..  point  raised  by  his  petition  ;  and  the  purchaser  having 

^^^     elected  to  take  it,  a  case  was  accordingly  stated  for  the 

opinion  of  the  Court  of  Common  Pleas. 


The  case  set  out  the  title  of  the  Plaintiff  as  it  has 
been  already  stated  (a),  and  the  question  for  the  opinion 
of  the  Court  was,  '*  whether  the  Plaintiff  can  maintain 
an  action  of  covenant  against  the  assigns  of  Philip  Keys 
fi>r  breach  of  the  covenants  contained  in  the  leases  of 
the  2d  otAugusl  1762,  or  either  of  them." 

The  following  certificate  has  since  been  returned :  — 

**  We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it;  and  we  think  the  Plaintiff  cannot 
maintain  an  action  of  covenant  against  the  assigns  of 
Philip  Keys  for  breach  of  the  covenants  contained  in 
either  of  the  leases  of  the  2d  of  August  1 762. 

N.  C.  TiNDAL, 

J.  A.  Park, 
S.  Gaselee, 
J.  Vaughan." 

(a)  Suprdf  pp.  385—9. 
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BAWTREE  V.  WATSON.  A^Sl't^s. 

S4,  85. 

THE  object  oF  the  suit  was  to  avoid  the  sale  of  a  Thepurchue 
111      ^.  ji      of  a  rerenion 

rever2»ionary  interest  in  a  copybokl  estate  made  by  ^^^  ^^^  under- 

the  Plaintiff  to  the  Defendant,  and  to  have  an  account  vajue  was  set 
taken  of  the  pecuniary  dealings  and  transactions  be-  under  the 'sp^- 

tween  the  parties.  «*»*  circum- 

stances,  was 
set  aside  with 

The  case  made  by  the  bill  was  one  of  gross  fraud  ^^^ 
and  oppression  practised  on  the  Plaintiff  by  the  De^ 
fendanu  The  Plaintiff,  who  was  about  twenty-four  years 
of  age,  was  represented  as  a  person  little  acquainted 
with  business,  of  feeble  intellect,  and  one  over  whom 
the  Defendant  possessed  an  almost  absolute  control ; 
and  the  Defendant  was  alleged  to  have  used  that  con- 
trol for  the  purpose  of  effecting  the  purchase  of  the 
property  in  question  at  an  undervalue,  and  that,  too, 
at  a  time  when,  by  his  own  artful  and  underhand  pro- 
ceedings, he  had  involved  the  Plaintiff  in  great  pecuniary 
embarrassment,  and  had  succeeded  in  throwing  him  into 
prison. 

The  dealings  between  the  parties,  both  before  and 
subsequently  to  the  sale,  were  also  set  forth  as  tending 
materially  to  elucidate  the  nature  of  the  transaction 
itself,  and  they  were  of  a  very  special  and  complicated 
kind.  The  evidence  in  support  of  the  various  allegations 
with  respect  to  the  value  of  the  property,  the  character 
and  habits  of  the  Plaintiff,  the  influence  of  the  Defend- 
ant over  the  Plaintiff's  mind,  and  the  peculiar  circum- 
stances attending  the  transaction,  was  so  extremely 
voluminous,  that  the  reading  of  it,  and  the  comments 
upon  it,  occupied  two  entire  days.     The  general  bearing 

Z  2  and 
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})$8«k       and  eftei  of  the  whole  are  0afltieB%  ttated  io  U* 
Vhm^B  jvdgnieDt 

Ah  ^ectiM  mis  talteir  fat  want  of  paUM,  <ni  die 
^Md^atMiss  /TomfMi,  who^  mider  one  oTthetrani- 
actions  between  the  Plaintiff  and  DeKendaM,  bad  ht" 
come  entitled  to  a  mortgage  over  the  property  in  qoes- 
A^  to  aeeiil^  an  advance  cPf  lOOOt.,  wa9  ndt  befoib  the 
CMrti  but,  the  Pi^inliff  undevtaking  by  hia  cemad 
16  eonflrm  that  mortgage^  the  objection  wad  oVenmle^ 
teMf tbehehrhlg  of  tbecaoae  proeeeded. 

-  Mr:  P^A^oA  diM  Mr.  iTajW^,  for  the  Ptaibflft 


'I 


Mf.  BSckerstdh  and  Mr.  W.  (:.  L.  Keene^  (br  AoFlMii 

fendant.  •''■' 

'  Hta  Hoi^oE,  at  the  doae  of  Mr.  PtmUmnHt^^ 
kid  it  wad  perfectly  clear,  upoti  thd  efi<teaeey  tlM^lite 
Plaintiff  was  entitled  to  the  relief  which  he  aeoght^by 
Ms  bllU  and  the  only  i^knalnii^  qnesdon  td'ft^fcoiU 
sidered  was  as  to  the  terms  npon  which  khe  MihMUfridft 
ought  to  be  set  aside,  whether  at  the  cost  of  the  Plaintifl^ 
or'  oF  the  Defendant ;  or  whether,  as  an  *iaMiiiedate 
course,  eaeh  party  should  be  left  to  bear  liis>ov^h?eoilfiL 
lipati  that  point  be  should  take  a  day  lc>  cbnaKkr^hla 
jtfdgttcnt.  ■  '        'fi.T.t  <I 

'"""'     ""'I      »H'     '    ...  -Ml    t,    T>   Tf't 


f  V 


Vk  ikwwta  \t\%  dear  tkat  tke-  sale^  and  alliagre6BMMs 
edimeeted  with  4t  nrasi  bea^dedj  upon  the^nlkal 
rule  of  the  eoun^  tMit  the  price  pakl'  by  the  tHirdbaser 
#aa  not  a '  foH  eoiiaidenitioiik  Not  only  wma  «^  Artr 
iiliUf  yedwft*  purehase  dadooted  friM  the  valaepntupOB 

the 


fifltreipKicQf  «be  Hfe  rf  a  p^rwn  ]aii|i«A  tQ  bfi 


in  an  advanced  stage  of  a  mortal  disease^  And  wkpMifi^ 
died  witbm  six  months  afterwards,  but  the  Defendant 

mtahided  IDT  the  priee  pad  cmt\9m  htms^M^iWHtK^ 
and  tba  alaek  and  iaiptemeats  on  the  fkrtth  ^N^  h^ 
aitfniatiKlhuDsalfat4aof*  .      ^ 

The  fliitj  qvastipii  in  ihe  cauae  in  v^hathar  ijiff 
DtfeDdaot. shall  tw  ORade  to  piv  ti^e  coMs.pf  tbf  :§h|^ 
The  ciiVs  of.  the  Coiurti  tbm  the  pipryhay^  «yr,aif<Mr%7 
sionary  interest,  'm  ordtf  I9  «WWt  kfi  .M^^iimui 
establish  that  the  price  paid  was  a  full  consideration,  is 
fouadfld  Hpep  1^  |»r^^p(i|5lpa  fha(,|^a  f#K(mdf|)fng 
do  not  stand  upon  equal  terms ;  that  the  vendor  sells 
fa^jH^'lh^  pressure  of  distress,  and  thaf  the  purc^aiier, 
who  has  not  paid  a  full  price,  has  taken  advanti^.  of 
that  pressure.  Where  the  inadequacy  of  price  is  the 
/lydf^glMmd  for  ihe  interference  of  the  Court«  and  ithe 
4tPNiMpf.lha  Coart  is  that  the  conveyaoce  should  ,8tan4 
aa  949fimtf  for  the  pricat  the  suit  is  considered  as  if 
4M»^nafUra  of  a  bill  of  redeviptiot^  and  the  vendor,  if 
nhAqged}  ta^th.  the  costs  of  the  sui^ 

o)iJkft/tdba.flfea^t  case,  it  is  to  be  considered  d^a(  t^ 
BiaiBtjff  aatared  apon  the  occupation  of  the  farn^  i? 
qMlimi^>i^4lt^^V  1^99 f  under  the  assuranca  of.  ^hp 
Defendant  that  he  would  assist  him  by  borrowii^  fof 
him,  and  lending  to  him  the  monies  necessary  for  car- 
rying it  on;  and  the  DeftYidaiil  did  accordingly,  in  the 
month  of  February  1829,  procure  for  the  Plaintiff  a 
loan  of  1000/.  on  the  mortgage  of  the  farm  from  Miss 
HmTison%  at  the  swia  tkae  ufchig  %  mongf^  la  h(m- 
tetf  ibr  another  sum  cf  lOOOL .  whioh  the  XMendaai 
KM0»  to*  batfte  b^n  partly  nuended  far  his  own  indemnity 
ift  lalfMBtof  hia  joining  in  dieaecnrity  to  Miss  Harrm»i 
an^^iWly  to  cover  tbeadveooesof  money  intended  to  be 
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made  by  him  personally  to  the  Plaintiff.  The  pretence 
of  indemnity  is  a  mere  colour,  as  Miss  Hamson's  loan 
was  secured  on  an  estate  worth  more  than  double  the 
amount.  In  the  month  of  November  in  the  same  year,  the 
Plaintiff  is  arrested  Tor  a  sum  of  S0/.»  and  detainers  are 
also  lodged  against  him  for  two  other  sums,  amounting  to 
aboutl60/.  It  appears  by  the  schedule  to  the  Defendant's 
answer,  that  in  part  payment  of  the  1000/.  for  which 
be  had  taken  the  mortgage  on  the  Plaintiff's  estate,  he 
hiid  advanced  only  S85/.  He  does  not,  however,  ad* 
Vance,  as  he  was  bound  to  do,  any  further  part  of  this 
sum  of  1000/.  in  payment  of  these  debts;  but  he  joins 
as  one  of  the  Plaintiff's  bail,  and  the  Plaintiff  surrenders 
in  discharge  of  his  bail  in  the  month  of  February  fol- 
lowing. 


In  this  month  of  February^  we  find  the  Defendnnt 
stating  a  case  for  the  opinion  of  Mr.  Morgan^  the 
actuary,  as  to  the  value  of  the  Plaintiff's  reversion;  and 
that  he  had  then  at  least  conceived  the  design  of  pur- 
chasing this  reversion  cannot  be  doubted.  In  a  very  short 
period  afterwards,  we  find  that,  in  order  to  be  liberated 
from  prison,  the  Plaintiff  is  induced  to  make  to  the 
Defendant  the  sale  which  it  is  the  object  of  this  suit  to 
set  aside.  That  the  Piaintiff,  though  not  incompetent 
to  bind  himself  by  contract,  was  a  person  of  weak  capa- 
city; and  that  the  Defendont  had  obtained  very  great, 
and,  it  may  be  said,  unbounded  influence  and  dominion 
over  his  mind,  is  apparent  from  all  the  facts  of  the  case. 
That  he  fraudulently  abused  that  influence  is  plain  from 
the  nature  of  the  three  agreements,  which  the  Defendant 
obtained  from  the  Plaintiff  when  the  latter  was  in  prison 
in  the  month  of  April  1830. 


'  In  the  beginning  of  the  month  of  April  1831,  the  Plain- 
tiff, accompanied  by  the  Defendant,  went  to  Harwich 

with 


CASES  IN  CHANCERY. 


S48 


with  the  iot^tion  of  sailing  for  Canada  in  a  ship  in 
which  a  passage  had  been  engaged  for  him.  There  is  no 
evidence  that  this  intention  of  leaving  the  country  for 
Canada  was  formed  by  the  Plaintiff  on  the  suggestion  of 
the  Defendant  But  that  the  Defendant  paid  the  Plain- 
tiff's passage  money  and  encouraged  him  in  the  voyage^ 
and  was  also  at  the  time  desirous  to  keep  him  from 
his  brother  and  friends,  who  were  in  search  of  him  at 
HaroDichf  is  proved  by  the  evidence  of  Capt.  Hepburn  g 
and  his  motive  for  this  conduct  is  sufficiently  obvious* 
It  is  further  to  be  observed,  that  there  was  at  this  time 
an  unsettled  account  between  the  Plaintiff  and  De^ 
fendant,  upon  which  it  is  reasonable  to  infer  that  a 
considerable  balance  was  due  to  the  Plaintifl^  and  yet 
all  that  the  Defendant  then  proposed  to  do  for  him 
was  to  empower  him  to  receive,  when  he  arrived  at 
Qjuebecy  a  sum  of  30/. 


1854. 


Considering  all  these  special  circumstances,  I  am 
of  opinion  that  the  Plaintiff  is  entitled  to  a  decree  with 
costs. 


Z  4 
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Rottj.  ATTORNBY^ENXRAL  n  CHBISPS 

<»^«.f  HOSPITAL. 

La^ihof       'TUilS  uifoi|ii9ttoq  wa«  filed  oo  behalf  of  the  pwri>b 
po;*^'^  *  flf  /».  ^iMfrflp  Undershqfi,  m  the  dij  of  LoaOuh  •« 


not  .w...^ 

Munst  chant-  t^Q  relalioQ  of  certain  iDbabitftnts  of  the  parisl^  for  W 

wbei«^       purppic  of  recovering  a  messuage  and  piece  of  land  in 
land  was  jpur-  t^^  fSj^Q^  of  EsfUi  from  the  governors  of  Qkritfs 

chafed  with       _,      .  ' 
notice  of  the     ttW^*^ 
fnista. 

The  oi^  sti^ed  in  the  information  was^  that  in  the 
jear  1620^  one  Robert  Bucke^  a  citizen  of  JUm^iima  be- 
queathed a  ^um  of  100/.  upon  certain  charitable  truj^ts 
for  the  benefit  of  poor  persons  belonging  to  the  parish 
of  St.  Andrew  Underthqft  g  and  that»  shortly  after  his 
dec^asci  his  widow  having  added  i^oiher  sum  of  jpniilar 
foiount  to  the  chari^,  the  wboWi  together  with  4r{i(. 
contributed  out  of  the  parish-chest,  was,  a  few  years  after- 
wards, laid  out  in  the  purchase  of  the  messuage  and  land 
in  question,  and  the  conveyance  taken  in  the  names  of 
« certain  of  the  parishioners,  who  were  described  in  the 
deed  of  conveyance  as  feoffees  of  the  charity.  In  the 
year  1677,  a  person  named  Forsier  bought  the  property 
from  the  then  feoffees  at  the  price  of  140/L  Forsier  soon 
afterwards  devised  it  by  his  will  to  the  governors  of 
Chrisfs  Hospital;  and  that  institution  had  continued  in 
the  undisturbed  enjoyment  of  the  rents  and  profits  bom 
the  year  1680  to  the  present  time, 

Mr,  Pemberton  and  Mr.  /fo/^  for  the  rekton,  ai|;iied 
that,  in  a  court  of  equity,  Quisfs  Hcepiial  must  be  beld 
to  have  reoeived  distinct  notioe  that  the  property  had 
been  devoted  by  the  dooors  to  a  particular  churity,  and 

could 


:ih.^nTi^tn:^[My,\ 


poM  BPt  be  lold  without  a  breach  of  trust.    The  con^  IMti 

▼ejrance  to  tonUr^  in  which  the  ooovejring  parties  we»  \^^  >  -** 

described  e$  fiM>flee6  for  the  perisby  wm  of  itself  suiSdeDt  Qwmma 

to  fix)  him»  and  of  ooufiae  ell  vduateew  dnluEilgE'toder  r^x^K 

bioi,  with  notice  of  the  chflritkhfai  trust  unpressed  upon  ^l^i't ai: 
the  property  I  and  the  presumptioa  was  tha^  f^,^ 

bospilsl  had  declined  to  produce  the  deed,  its  cohUniL  ...  ^''  ''*^"  '^ 

if  prodlicedy  would  fortify  the  ibfifirenoe  drawn  frotti  this  linv jk}  ion 

•'^4  bib  i»Mri<r 


descriptiu. 


^>.inJ 


Mr.  Biekersieih  and  Mr.  iHtZ/iwot^,  for  tHe^BtferitfM  "'^^i^bii 
ants»  the  governors  of  Chrisfs  Hospital^  submitted  A^l  sHj  '\o  dj  ion 
after  150  years  of  undisturbed  possession,  it  would  ,be 
dangerous  and  unjust  to  deprire  one  charity  of' its 
pfopeity  merely  for  iht  purpose  of  transferVing  it'  ta 
athAlier  charity,  unless  the  evidence  identifying  ibi 
pftiperty  ai&d  establishing  the  breach  of  trusi  was 
irresistible.     Here  the  trusts  of  the  fbundei^s  witt 

I 

were  hy  no  means  distinctly  connected  with  the  pre* 
xnises  sought  to  be  recovered;  on  the  contrary,  very 
gtea^  doubt  affid  obscurity  hung  over  the  whole  trans- 
aetiott.  "It  was  a&ir  presumption,  therefore,  and  one 
which,  at  this  distance  of  time,  the  Court  would  gtadly 
entertain,  that  the  sale  made  to  Forster  by  the  feb^es  as 
represendug  the  parish  was  not  a  breach  of  trust,  but 
wtas  aadeijy  them  in  exercise  of  their  powers,  and  after 
hamig  obtained  the  sUnctioh  and  authority  cf  tfie  vestry ; 
adid  thai  the  Gonnderatioa  expressed  to  be  paid  upon  the 
eftSe  had  ia  some  way  or  other  been  applied  Ibr  the 
benefit  of  the  pariAioners,  although  the  exact  applici^- 
tien  of  it  cooM  not  now  be  traced. 

Tfcm  titfaiawls  of  the  fjrbpei^  wblefa  were^in'ihe       Jfoy  5. 
hamia  of  the  Defendants,  Weee  tirentaaHy  psvAiMi 
ttui  it  sypaamdi  M'  iMpoetiag  tbem^  that'  tks  sur«« 
viving  fcofibes  who  had  sold  th»  land  hi  question  iii 

the 
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the  year  1677  for  140/.,  as  well  as  the  person  to  whom 
the  lands  were  then  conveyed,  had  full  notice  upon  the 
face  of  the  conveyance  that  the  land  sold  was  held 
by  the  parties  conveying  in  trust  for  the  benefit  of  the 
poor  of  the  parish ;  and  that,  although  the  sale  was 
fiftated  to  be  made  under  an  order  of  the  vestry,  so  that 
wilful  fraud  or  concealment  could  not  be  imputed  to 
the  feoffees,  there  was  no  evidence  whatever  that  the 
proceeds  of  the  sale  had  been  applied  to  the  purposes  of 
the  charity,  or  to  any  other  charitable  purpose. 


The  Master  of  the  Rolls. 

If,  consistently  with  the  facts  proved  in  this  case,  it 
were  possible  to  presume  a  state  of  circumstances  which 
would  render  the  conveyance  to  Forster  a  legal  trans- 
action, and  not  a  breach  of  trust,  I  should,  after  this 
great  length  of  time,  consider  it  to  be  my  duty  to  raise 
such  presumption ;  but  that  not  being  possible,  the  De- 
fendants the  governors  of  Christ^s  Hospital  must  re- 
convey  the  land  upon  the  trusts  expressed  by  the 
donors  of  the  money  with  which  the  land  was  pur- 
chased. 


His  Honor  was  at  first  inclined  to  direct  that  the 
sum  of  140/.,  the  amount  of  the  purchase  money, 
should  be  refunded  by  the  parish,  and  paid  to  the 
Defendants  for  the  benefit  of  Chrisfs  Hospital.  It  ap- 
peared, however,  on  inquiry,  that  rents  and  profits  to 
the  value  of  40/.  had  been  for  many  years  annuallji 
received  by  that  institution  out  of  the  estate,  and  that 
no  account  of  such  receipts  was  sought  by  the  information. 
His  Honor  was  therefore  of  opinion,  that  the  Defend* 
ants  had  no  equity  to  call  upon  the  parish  to  refund  the 
money  paid  on  the  sale  of  the  estate. 
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npHE  will  of  Jo^n  James  Stephens,  late  of  Lisbou,  i»  A  testator, 
the  kingdom  of  Portugal,  made  in  that  city  on  legacy  for 

the  25th  of  May  1825,  contoined,  amoae  othera,  the  ^^^ariuble 
cu      '        y  purposes  toba 

foliowmg  clause :  —  executed  in  a 

foreign  coun- 
try, named  at 
'*  To  the  British  Consul-General  and  Treasurer  of  one  of  the 

ihe  British  Contribution  Fund  in  lAsbon,  I  give  and  the^harityan 
bequeath  in  trust  my  10,500/.  new  4  per  cent  annuities,  officer  created 
transferable  at  the  Bank  of  England,  the  interest  of  Hament,  de- 
which,  420/.9  to  be  paid  to  my  deserving  friends  and  if"^.'"^^*'" 
acquaintance  hereunder  mentioned,  during  their  natural  and  not  by 
lives,  in  the  following  manner,  namely ;  to  Mrs.  Elizabeth  ^  °^^*  ^ 
Carrctt,  whose  character  and  behaviour  I  always  re-  parliament 
garded  and  respected,  80/.  sterling ;  after  hfer  death  to  repwfedand 
her  daughters,  Ann  and  Lncretia,  in  equal  shares,  and  the  office 
to  the  survivor  of  them;  to  Mrs.  Susanna  Koster  80/.,  Court  referred 

after  her  death  to  her  daughters  in  equal  shares,  with  '^  ^  ^®  **••• 

ter  to  approve 
survivorship;  to  the  daughters  of  Samuel  Aislabie  261.  of  a  proper 

each  ;  to  the  daughters  of  John  Skeus  261.  each ;  to  the  f*"?"  ^  t?  * 

®  .T"  »  trustee  id  hit 

daughters  of  Daniel  Parminter  20/.  each ;  to  the  daughters  itead. 
of  Jantes  Brander  40/*  each,  with  survivorship;  to  Mary 
French  lOL;  to  Sarah  Bernard  10/.;  to  George  Price 
10/.  ;'to  Maria  Carman  da  Cunha  Alcaffbrade  and  bcfr 
mother  50/.  between  them,  with  benefit  of  survivorship. 
These  appointments,  making  420/.  sterling,  receivable  in 
half  yearly  dividends  the  5th  oi  January  and  5th  of 
Jtdy,  are  regularly  paid  at  the  Bank;  and  as  the  liv^s  of 
those  my  annuitants  drop  off,  the  same  to  devolve  to  the 
British  Consul,  merchants,  and  factors,  to  bestow  at 
their  discretion  at  public  meetings  by  plurality  of  vote^ 
to  such  widows  and  orphans  as  may  by  petition  apply 

for 


Sil 
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l0Hi 


fer  idio^  Id  be  gmnled  oalf  durmntg  bene  jrfjoifi^  thut 
Ib  otie  iif  BUBOondoet  the  aUowenee  to  «ich  peniii— >fi 
may  be  withdnnnD ;  reaenring^  howerer^  on  the  demies 
of  Prenck  and  Barnard^  the  rappcctive  seeif  to  bestow 
eaSnially  at  6k  each  to  two  men  or  two  womeiit  Ar- 
l^pissr«r  Sfomuh  servteii^  wImi  m^  hivm  scveed  ki  the 
fstnlBce  ef  BritiA  snbjeals  iqpwards  of  ten  yeaia»  with 
itnintBtefhfit  chaiSMtenx  the  eandidalei  te  atedr  be 
pttitkn  tatibe  consul^  and  the  distribiitioa  to  be  deteiN 
aimed  t^  a  plurality  of  votes  at  a  general  meetiAg." 


\  '^y  die  8  Gk  I*  c.  17*9  tertafai  doties  were  hapoend  en 
^encbandin  tnipocted  iatD  PmiugaL  Thosedotiee  wisni 
Id1»  paid  to  a  tceeaemr  appointed  at  a  geoenl  wMm% 
ef  tlifr  Oeostd^ffsneral  and  BriUA  mefchaattalNl  flasMtoe 
feiiding  in  Potimgal^  aad  were  to  be  applied  M  sbi 
dMfilaUe  purposes  neDtioMd  in  the  aoti  dader^idili 
sapmewandedce  mA  directieo  of  the  said  Coesul  igmmA 
aad  BHMi  merehaats  aod  fcctere,  Tlie  i%it4t^%M 
eMsted  wtts  called  the  Brkkh  Coatribaiien  FilMii 


♦*/ . 


I  p 


Ml 


By  the  6  O*  4.  c.  87.  i.  17.,  this  aet  eC  «  i^%.  iMi 
mpeabd,  and  iIm  office  of  tseasurer  and»  the*  eeei»bi^ 
seqneptiy  ceased* 


o 


•  '   j'jM 


Hhb  testatoi^s  will  was  midc  bdene  dw  paBsai|r  ef 
the  6  Of  4.  c.  87.|  which  received  the  Royal  asseaa'ioo 
the  dth  day  of  Mjf  1895  \  bat  his  death  did  not  tske 
pUoe  until  the  I  Mi  ^Naomnbeit  in  tbe^MloiHag  j^^. 

The  inforioation  was  filed  by  the  Attomey^General 
at  the  relation  of  Jamet  Bobert  Maitheaos^  his  Msjeai^ 
ConsuMSeneral  at  Lisbon ;  aad  it  p^ed  thst  the  afi>re^ 
said  bequest  might  be  estabUsbedi  that  the  Defendant 
Ckatiei  Lym  SUpken^  the  executor  aad  residuary 
tdgalee  under  the  wilt,  might  be  directed  Xx^  transfer 

the 
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th^  legMy  4ft  sUMk  into  the  mm  of  di«  McMMfauM* 
g(te«i^  laid  thtt^  if  BteesMirjr,  n^ebenie  iid|^  bi  ittUlad 
iir  tbto  itent  idBihtittfVtion  of  the  cbfl^^ 

MuiVi^i  ia  support  of  the  itifbrnsstiiin,  staidd  tktt 
thtt  dmtiiaUe  tocleqr  demteinolcd  the  ilW^  Omitrib»» 
tkm'Iteid,  oonstkutediioder  die  atithority  of  tW  8^.  1^ 
bnvh^  beem^xdmhed  by  a  recent  act  of  paiiUaaetit^  no 
eochoflleettae  tbe  treawrer  of  diaft  fund  vow  eaditedi 
atid  Bs  the  JirdM  Consol-Geoertd  at  hUbon^  who  wu 
the  present  relator,  objected  to  acting  alone  in  the  ex- 
<aeaCieii  of  ib#  busts,  it  bad  beocnsie  neeeMiry  tb  a|^ly 
In  Ibe  Cottft  tn  order  to  obtaur  the  appotntnmlt'oF  nei^ 
molaesi  as  also  to  leeeiTe,  tbroogh  the  mednm  of  m 
Nbene^  diieoliona  fbr  die  guidance  of  those  tntAess  bs 
Ihli  fetuira  foanagement  of  tbo  charity.  Of  the  jdris^ 
dibUonj  of  the  Court  orer  a  charity  to  be  adminiseBred 
9immk  Mid  Ibr  the  benefit  of  foreigneie,  there  oMiki  be 
tiordoihf^  ()rotrtded,  as  in  tiie  pi^esent  cAs^  the  fond  wal  *m 
this  coitntry;  AUamof^merdl  v.  Lepini.  (a)  It  had  t^m^ 
been  folly  setded  by  the  judgment  of  Lord  Thurkng)  \h 
3Ske  jtMrne^General  r.  The  Maif&t  (^L(mion{b),  fiiat 
wfacrea  diariiy,  in  consequence  of  any  acddetttsl  ftthifo 
of  objects  or  trustees,  would  otherwise  be  in  dilnger  of 
not  taking  e&ct,  the  Court  was  empowered  to  direct  a 
bew  asbcfie  or  to  appeuit  trastees  as  cMxtaslon  nki^ht 
iequii««  '■ 

.  Jtib^  P^stfi^yt^  atxl  Mr.  iV0^  <m^ 

The  application  of  the  dividends  is  to  be  made  in 
PMi^alf  ini  for  the  benefit  of  widows  and  orphans  in 
t^at  country.  This,  therefore,  is  strictly  a  foreigii 
chslrity ;  and  the  distribution  of  its  funds  ought,  as  the 

executor 


(a)  19   Vei,  309m      2  Sy^m. 
181.;  atid  see  JBmery  y.  JTilf, 


(b)  5Bro.C.C.n\. 
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MSik       ^piey  IbrthaduuitabkparpaMtnieBtioiidlkibis  wiHf 

tkigr  do  not  derive  their  oompetenqr  firom  the  8  6*  l«y 

mmI  wenld  hevebeea  fnUf  onpetenl  if  that  etetale  hed 

never  been  peeeed*    The  repedcftheHeftetehespntan 

iothe  Brkkk  Geatiihatioa  Fand,  but  the  ebmiteble 

ppeft  hr  llto  testator  ean  in  n»  manner  be 

hf  thateiRaBatanee.    There  it  nothing  in  tfw 

wnHimiiMiiaiaCan  intentian  oo  the  pert  of  the  teatator 

liaft  tin  kgney  ahoaU  faU  if  fkm  BriiUk  Gtetribntion 

Bnnd  akadd  erne.     He  neant  to  pbae  hii  legacy 

nndor  the  aaiao  mmmmmmu  ae  that  fiiod*  and  thia  he 

iMda.  legal  r^gkt4o  do  withoot  leiHanan  tn  any  net 


Itii  trqetbai  dw  teetntor  haa  named,  aa  iniite^  an 
nffiaer  who  in  his  official  chaaacter  no  knger  eaiit%  Md 
U$  iotended  tcoat  m  that  aeepect  fida;  bnttheftOote 
of  a  troetee  wiH  be  sopplied  by  thia  Con«%  and  H  fiUM 
therefiwa  \m  referred  to  the  Mmter  to  approt^-itfia 
proper  person  to  be  a  trastee  of  this  ehaaity  jbiitly  with 
the  relator* 


*  1  1 


.  •<  » ' 
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OWEN  V.  THOMAS.       ^'  V'''^^^^^ R»"* 

rpHE  DefeBdant,  who  «u  pooeMed  of  s  teawhiUI  ^""^^^ 

botue   at   .A^jmt^    id    HoimoMAMcrr,    <f>ied  the  sale  of 

into  a  panrf  tgramient  for  the  tale  d  the  homt  U,  li^J^ 

the  PUintiff  at  tha  price  of  iOOO  gaiiwai.    :i(ks  i«DB  Kription  ai- 
t  1    1    >     ■      «^  •     .A  1.      ■      certain  tbe 

as  the  agreement  was  conewdea^  the  i^aiotill^  hgp'»e  paniculw 

directioQ  of  the  DeFendaiit^  wrote  aad  seKt  by  past  to  ^^^^^f^ 

Mr.  CimrtAf  the  Defendast's  tolkator,  iha  foliowing  deeds  as  being 

letter,  to  which  the  Defendant,  havk^  prew>udy  read  l^^^o/^l^ 

it  over,  affixed  his  signature ;  —  "To  Sammi  CkfO^p  ^n  named  In 

Esq.,  Brecon.  —  Aber,  7th  of  JV&wry  1828,  — Dear  n^^H^ 

Sir,  I  have  this  day  told  the  house,  tea  in  Newport  to  held  the  agree. 
^-      _  _       _  -"^  .  _  meottoffi- 

Mr*  Jrmn  Owen  for  1000  guineas,  and  I  am  to  re-  cienUy  certain, 

odre  the  next  half  year's  rent;  the  money  lo  be  paid  *fi' could  be 

m  soon  as  the  deeds  can  be  had  from  Mr.  Deere  /  Mid  by  an  inquirr 

you  will  be  pleased  to  lose  no  time  in  getting  them  from  ]|^^/ 1^^ 

him*    I  am,  &c.,  Roaiand  Thomas.'*  tlie  deeds  in 

the  possession 
of  the  person 

The   bill   was   filed    by   the  purchaser  against  the  named  re- 
vendor  for  a  specific  performance  of  this  agreement ;  and  house  in 
the  Defendant  having  died  before  putting  in  an  answer,  ^"l^^'^p 
the  suit  was  revived  against  his  wife  and  personal  re-  cannot  sane- 

the  parties, 

The  wife,  by  her   answer,  set  up  a  case  of  fraud  tion  for  want* 
and  imposition  on  the  part  of  the  Plaintiff,  but  went  <>f*P'oper 

.  ^  stamp  shall 

into  no  evidence.     In  support  of  the  bill  the  only  evi-  be  waived;  if, 

dence  adduced  was  the  before«stated  letter,  which  was  *  u?!!!?'*'  ^® 
.        .  '  oi>jecuon 

admitted.  comes  to  the 

knowledge  of 

the  Court,  no 

Mr.  Bickersteth   and    Mr.  Lynch^   for  the  Plaintiff,   decree  will  be 

submitted  that  the  Defendant's  letter  to  his  solicitor,  theinstm- 

being  signed   by  him,   was   sufficient  evidence   of  an  n>«ot,duly 
17        Vfw  A  stamped,  IS 

VOL.  IIL  A  a  agreement  produced  to 

the  registrar. 
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agreMoeot  witUn  the  SMute  of  FrandB;  md  that  if 
tb6  subject  and  terms  of  the  contract  were  not  coo* 
riikved  to  be  slated  with  sufficient  precbton  in  the 
letleiv  they  inight»  at  all  ereots,  be  reduced  to  certainty 
by  41  raference  to  the  deeds  mentioned  in  the  letler,  as 
V»  which,  if  required*  the  Court  would  direct  an  in* 
qiiiiy.  It  waa  not  necessary  that  the  egreeoieni  ahowld 
be.  signed  by  the  party  who  sou^t  to  enforce  it ;  JSays 
Ik  J^/^  (fl}%  Ai/ai«r  V.  SfBifit  (A}»  FimU  ▼.  Ireeman.  (c) 


<  t 


Mr»»  ^mberUm  and  Mr«  Rkhardu^  comktU- 


In  order  to  be  ii^ithtn  the  Statute  of  Frauds,  there 
must  be  an  agreement  signed   by  the   party  who  is 
sought  to  be  charged,  such   as  existed  in   Faaie  v* 
Vi^emah^  where  the  memorandum,  however  informal, 
amounted  to  a  distinct  contract.     But  this  letter  is  not 
a  contract,  or  any  thing  like  a  contract.     It  is  merely 
the  statement  or  recital  of  a  transaction  made  by  a 
gentleman  for  the  information  of  his  own  solicitor,  and 
there  is  no  anthority  for  holding,  Uiat  a  paper  of  this 
description,  though  signed  by  the  party,  is  an  agree- 
ment which  a  court  of  equity  will  enforce*:  no  action- 
cottM  be  maintained  upon  it  at  law.     This  point  was 
con^dered  by  Lord  Eldon  in  a  case  of  the  Marquis 
T&amshend  v.  The  Bishop  of  Noraoich^  which  is  shortly 
mentioned,  as  to  another  point,  in  a  note  to  Mr.  Jacobus 
edition  of  Eopef's  Law  of  Husband  and  Wife,  (d)    The 
case  related  to  the  sale  of  a  presentation  to  a  living 
of  which  the  incumbent  died  before  the  conveyance  was 
executed ;  and  upon  the  refusal  of  the  bishop  to  sanc- 
tion tjbe  transactiour  the  question  arose  whether  there 

existed 


(a)  6  Mpd.916. 

(b)  1  Buu.  4-  Myhw^S9l. 
{c)  a  Fci.351.;  and  better  re« 


ipttei  in  l  Syg.  V.  4>  P.  ax  ech 

ed. 

{d)  1  Rop.  H.^W.hy  J9€. 
SOS.  a. 
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existed  a  valid  agreement  before  the  dtatk  ot'thm  in* 
cnmbent  No  wriiten  eontrocc  had  beeti  execatodf  biU 
a  draft  of  the  coDreyance^  which  recited  the  agreenent 
in  the  oaual  terms,  bad  been  prepared,. and  appMtml 
by  the  a«|eiits  on  both  aides,  and  it  was  thtn  imisttd 
that,  aodording  to  the  Statute  of  Frauds,  it  was  lenly 
neeessary  that  there  should  be  evideoce  of  the  O011F 
tract  in  writing.  Lord  ELdon^  however,  said  tbt!ti^«BiM 
be  an  agreement  in  wtiting,  and  that  the  tnetPe  ^refjisMtl^ 
tion  and  appr^.  .^sl  of  a  draft  conveyance  did  not  amount 
to  such  an  agreement  as  woald  be  btndli^g  0^  ibd  par- 
ties;  Whaley  v.  Bagnel  (a)*  Qooke  v,  TVjvi^.  (Jj)       ,  - 

- » ■• 

The  language  of  the  letters  assuming  it  to  amount  to  m 

i^eement  within  the  Statute  of  Frauds,  is  far  top  V4^gnf 

in  its  terms  for  the  Court  to  act  upon :  it  neither  apc^i* 

fies  the  subject  of  the  sale,  nor  the  quantity  of  inte^;est4<;| 

be  conveyed.     If  the  Plaintiff,  in  order  to  give  it  cein 

^inty,  has  recourse  to  the  statement  contained  in  the 

an3wer,  it  will  be  found  that  Thomas  had  no  more  thai) 

an  equitable  interest  in  the  messuage,  being  merely  a 

mortgagee;  and  the  Defendant  having,  therefore,  mereljf 

a  mo^tga^e  title,  the  Court,  by  decreeing  a  conveysACf 

of  the.<^tates  would  authorise  a  breach  of  trust.   Beside^ 

there  is  nothing  to  shew  that  this  letter  was  sent  to  the 

8Qliciu>r  U)jt  the  purpose  of  evidencing  the  contract.;  nof 

hiu  it  e^ven  been^  proved  that,  before  it  was  sent  ofl^  M 

conte^i^s  w|erecom.i;a.unJbcated.tothe  Plaiutiff.  .  ,         ..    j, 

.  ^r.  BickersUt}}»inim\v*  ^^ 

AW  'that  k  v^ii^'^4)y!tb^'>foiinh  s^tbn  1^  \hi 
Statute  of  Frauds  is,  that  upon  any  contract  or  sale  of 
hinds) .  OK  df  #iiy  intefost  therein,  tlie  agreement^  or 

some 

(«)  1  Bro.  P.  C,Z^$.Ton^eA.  (A)  2  Antt^A^O. 

Aa  2 


10M. 
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$aroe  note  or  laemoraBdum  thereof,  shRll  be  in  writing 
and  signed  by  the  party  to  be  charged  therawitk.  The 
letter,  here,  is  a  distinct  note  in  writing  of  the  agreement 
for  the  sale^  and  it  is  signed  by  the  person  whose  repre- 
sentative is  now  called  upon  to  complete  the  contract. 
In  Coles  V.  Trecothick  (a),  the  memorandum  relied  upon 
was  a  mere  receipt  for  the  purchase  money.  The  ob« 
jection  founded  on  the  vendor's  defective  title  is  at  once 
removed  by  the  consent  of  the  Plaintiff  to  be  satisfied 
witba  conveyance  of  all  such  interest  as  the  Defendant 
can  lawfully  give.  It  is  absurd  to  pretend  that  the 
purport  of  the  letter  was  not  made  known  to  the  Plaintiff, 
seeing  that  it  was  drawn  up  in  his  own  handwriting; 
a  fact  alleged  in  the  bill,  and  not  denied  by  the 
answer,  which,  though  not  proved  by  any  evidence  in 
the  cause,  may,  if  material,  be  easily  ascertained  by 
an  inquiry* 


1 

The  Master  of  the  Rolls. 

This  letter  from  Bawland  Thomas  to  his  solicitor  was 
written  to  apprise  him  of  the  agreement  into  which  he 
bad  entered  with  the  Plaintiff,  in  order  that  the  solteilof 
might  take  the  necessary  measures  to  carry  it  intoexecur 
tiotH  and  is  a  sufficient  memorandum  or  note  of  the  agrc^ 
ment  in  writing  within  the  Statute  of  Frauds.  It  is  title 
that  the  agreement  must  be  certain  in  its  terms;  but 
id  cerium  est  quod  eertttm  reddi  ]k)Mt.  It  appeats,  upon 
the  face  of  the  agreement,  that  the  house  reared  tt>i$ 
the  house  of  which  the  deeds  were  in  the  posaession  ^i 
^T.Deere^  and  the  house  toight.eaaily  be  ascert^iBued 
before  the  Master.  The  Defendant,  however,  having 
declined  the  inquiry,  in  effect  admits  that  any  uncer- 
tainty as  to  the  subject  of  the  agreement  would  be 

thereby 


(a)  9  Vet,  S34. 
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dureby  removed ;  and  the  PMntiff  is,  therefbr^  entitled 
to  the  tiecree  whieii  be  asks. 


is 


la  the  course  of  the  argument,  it  came  out,  that  the 
letter  was  not  stamped  as  an  agreement;  and  that  the 
Defendant's  solicitor  had  entered  into  a  written  engage- 
ment not  to  take  any  objection  upon  that  ground. 

.  *     '  \ 

His  Honor  expressed  great  disapprobation  of  this 
proceeding,  considering  it  to  amount  to  a  combination  to 
defraud  the  revenue,  which  it  was  the  duty  of  the  Couit 
to  protect.  It  was  impossible,  therefore,  for  him  to 
sanction  it,  and  he  felt  strongly  inclined  to  dismiss  the 
bilL 


1^1*. 


Mr.  Bickersteth  observed,  that  if  the  Court  itself 
chose  to  take  and  insist  upon  the  objection,  still  it  was 
not  too  late  to  remove  it,  provided  tlie  Plaintiff  was,  in 
«ther  respects,  entitled  to  a  decree.  It  would  be  only 
Moessary  to  let  the  cause  stand  over  for  a  few  day^,  to 
gitethe  Piaintiff  an  opportuni^  to  get  the  instrument 
prfufn&ly  stamnped,  nccording  to  the  course  suggested  in 
HadiUeshn  v«  Brhcoe{a),  and  actually  taken  in  Coles  t^ 
Shacothkk.  (b)] 
'/••■* 

7%e  Masttce  of  He  Rolls  ultimately  directed,  that 
the  decree  for  specifie  performance  of  the  agreement 
iliduld'iiotbe  drawn  op  u^l  the  letter,  duly  stamped, 
tms  prodoced  to  the  Registrar,  {e) 


(a)  11  F^«.58S. 

{b)  9  Vet.  234. 


(c)  So  CAejvei  ▼.  JquH^S  Man* 
267. 
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KNIGHT  V.  DAVIS. 


Where  a  »pe.  tiETTY  TQGHILL,  by  a  codicil  to  her  will,  dated 
pledgS'or  **  '  lfie*Sd  of  March  18i?5,  after  reciting  that,  wider  and 
charged  by       by  virtue  of  the  will  of  the  Ret.  Moses  Togkilk  deceased, 

the  te^tatofy  .  _ 

the  FpeciEc       sfie  vras  entitled  to  the  su m  of  1 000/.,  gave  and  bequeatlied 

MtttW  to  ^^  ^^°*  ^^  ^^^^  ^^  ^  ****  ^***  *^"^^  ^'^  1000/.,  to  her 
havehislegacy  (on-Int-Uw;  the  PlaintilF,    Tiomas  Knight;   and  as  to 

cxlSid  by  ^^^  residue  of  the  said  sum  of  1000/.,  being  SOOt,  she 
the  executor;  ggve  and  bequeathed  the  same  to  her  son  WiUiam^  to  be 
executor  fail  P^^d  to  him  at  such  times,  and  in  such  proportions,  as 
lo  perform       i\^^  ex^cQtors  named  in  her  will  should  think  proper. 

that  duty,  the    .       .  . 

specific  leeatee 

is  entitled  to        3^        indenture,  dated  the  86th  of  Af««*  IW^ 

compensauon  -^  '^  ' 

to  the  amount  between  Betlj^  Toghitt  of  the  first  part,  the  Platnti^ 
out  oftbe^^  Thomas  Knight^  of  the  second  part,  and  Jonathan  Cotbetl 
general  assets    and  Heiity  Williams  of  the  third  part,  reciting,  among 

other  things,  the  will,  of  Moses  Tqghill  as  to  the  bequeit 
of  the  legacy  of  1000/.  to  Beity  Toghill^  it  was  witnessed 
that,  in  consideration  of  500/.  paid  to  Betfy  ToghSl  by 
Corbett  and  fVilliams^  Betty  Tqghill  assigned  to  CorbtH 
and  Williatnsy  their  executors,  &c.,  the  legacy  of  1000/. 
and  interest,  subject  to  redemption  upon  paymeht  by 
iSeltt/  Toghill  of  the  sum  of  500/.  with  interest  at  5  p^ 
cent.  The  deed  contained  a  covenant  on  the  part  of 
Belijf  Toghitt  ahd  Thomas  Knight  to  repay  the  said  sum 
of  500/.  and  Interest  on  the  day  and  at  the  thne  ap- 
pointed for  payment  theredl^  and  a  power  of  sale  was 
given  by  the  deed  to  the  mortgagees. 

Belly  Toghill  died  sobn  after  the  execution  of  this 
deed ;  and  the  executors  of  Moses  Toghill  paid  the  legacy 
of  1000/.  to  her  executors.     After  satisfaction  of  the 

mortgage 


.  Waiiam  ToghiU,  the  legatee  of  the  other  sum  of  SWU.^ 
died  shortly  after  the  decease  of  the  testatrix ;  and  the 
question  raised  by  his  representative  was,  whether  ht 
wa^  not  entitled  to  the  legacy  of  500/.  without  any 
4sdmii9n,  except  in  respect  of  Iqpicy  duty. 

]4r.  BkkersUth  and  Mr.  Betkell,  for  the  execvlors  ^ 
Beti]/.  TogiiUy  submitted  whether,  as  this  mortgage  bad 
^i)  made  for  the  purpose  of  assisting  Knightf  an^ 
jifter  paying  off  the  mortgage  and  interest,  and  ohargea, 
BO  more  than  the  sum  of  423X.  remained  in  the  hands  of 
the-  executprsy  the  deficiency  in  respect  of  the  legacy 
j^v^  tp  WiUiam  Tcghill  ought  to  be  made  good  out  of 
xl)e ,  pf^rs^nal  estate  of  Mrs.  Toghill.  The  testatrix  had 
'charjsfd  the  legacy  of  1000/.  given  yy  her  l^y  Mosct 
TfiglfiU  vfith_thij9\  ,^ortgQ^;.  and  it  seemed  that  the 
deficic^apy,  opcasiioQcd  by  thai  charge  must  be  considered 
^  an  ademption /Ti)  to;?/(>of  the  legacy  give^n  by  her  to 
her  son. 

Mr.  Pemherton  and  Mr.  Kindcrsley^  for  the  repre- 
sentative of  William  Toghill. 

A  a  4>  A  specific 
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mortgage  of  500/»  and  interest,  charged  upon  this       iBtS. 
legacy,  and  payment  of  the  legacy  duty,  there  remained 
io  the  bands  of  the  executors  of  Mrs.  Ji^ill  the  sum 
of  4231.  in  resped  of  the  It^pwy  of  lOW/. 

Al  tbe  hearing  of  the  caaaei  it  was  raferrad  to  ti|e 
Master  to  ioqaire  under  what  curcomataoces  tbe  ason^ 
gago  for  500A  was  executed  by  Mrs.  Toghill ;  and  tbft 
Master  found  that  it  was  raised  .by  Mrs*  Togf^Ul  for  ih^ 
purpose  of  assiating  Thomas  Knight^  and  that  the  niorit 
gaga  money  was  received,  bgr  Thwnas  ICnighif  and  applied 
bf  him  to  his  owo  use. 


^60  CASES  IN  OHASCSSY. 

1888*  A  apeeifip  lagacy,  if  it  do  not  remmn  in  specie  at  the 

defttfa  of  the  testator,  is  adeemed ;  AJiburwn  y.  Mae^ 
gpmre  (a) ;  but  where  a  specific  legaey  is  only  pledged 
or  cbai^ged  by  the  lestatory  the  legacy  rearaiasi  aad  tiie 
specific  legatee  is  entitled  to  have  the  pledge  redeeioedy 
or  the  charge  satisfied  out  of  the  general  estate  of  the 
t6st»tor«     This  distinction,  which  is  borrowed  from  tiie 
cijiril  kw^  is  thus  stated  by  StcMmme  {b) :  <*  If  the  thing 
bequesibed  be  not  fully  alienated*  as  if  it  be  pledged  or 
pawned,  the  legacy. is  not  thereby  extinguished;  and, 
therefore,  the  executor,  in  tbb  case,  is  boand  to  redeem  * 
the  same,  and  to  restore  it  to  the  legatary ;  or  to  pay  the 
price  thereof^  if  he  sufier  it  to  be  forfeited/'    Thus,  if  a 
man  bequeaths  a  gold  cup,  and  afterwards  pawns  it,  the 
legatee  will  be  entitled  to  have  the  cup  redeemed  out  of" 
the  testator^s  assets ;  and  there  is  no  difierence  between  ^ 
the  case  of  a  cup  and  an  outstanding  debt    Where  a  - 
man  devises  his  real  estate,  and  afterwards  charges  it^  ' 
this  is  no  revocation  in  equity,  though  it  is  at  law;  ' 
and  with  respect  to  personalty,  it  is  no  revocation  even 
at  law.     The  mortgage  transaction  was  no  act  of  bounty  > 
to  Knigktf  who  remains  bound  to  indemnify  the 'estfltcf  ' 
of  the  testatrix. 

Mr.  Bkkeradh^  in  reply. 

ft 

The  power  of  entirely  destroying  the  subject  of  the 
specific  legacy  was  given  by  the  testatrix,  for  the  mort- 
gage-deed contained  a  power  of  sale,  and  that  power  . 
was,  in  part,  exercised.  Suppose,  to  pursue  the  illus- 
tration suggested  on  the  other  side,  that  two  gold  cups 
were  bequeathed,  and  afterwards  pledged,  with  a  power 
to  the  pawnee  of  selling  them  both,  and  that  one  of 
the  cups  is  sold  by  the  pawnee  in  satisfaction  of  his  debt, 

and 

(a)  fl  Bro.  C.  C,  108.  (&)  SwM.  on  WUii,  pt.  7.  t.  flO. 
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and  that  the  odier  remaine  as  a  part  of  the  sobjed  «of  the 
spcdfic  iefpcjE*  The  part  if  faich  remaiBS  in  Mpecie  moy 
go  aoomrdiiig  to  the  will,  bat  this  Court  caoDot  give  aa 
eqnivaknt  fcr  a  specific  thing,  or  portion  of  a  speeifio 
thing  urUeh  4s  destroyed*  The  act  by  whith  the  spe* 
ctfic  l^aoy  of  300L  has,  been  redooed  to  4fiS^'was  as^ 
nwch  the  act  of  the  testatrix  as  the  original  gift^  aAd 
the  ciaim  to  have  the  diference  paid  out  of  tbe  genieml 
esute  of  die  tesutrix  cannot,  therefore,  be  systain^^'  ' 


idss. 


I  ( • 


THe  Ma8T£R  of  the  RoLts. 

•  •  ■  .  ' 

Where  a  specific  Iq^acy.is  pledged  l^y.  the  testatofr 
Uifiapecific  legatee  is  entitled  to  have  bis  spoQific  k^fgf 
redeemed.;  and*  if  the  executor  fail  to  perforoi  that 
di^i  t}ie  speci^c  legatee  is  entitled  to  compensatioiit  to 
thff  ^Qi|Ot  of  the  legacy,  against  the  general  assets  of 
the  t^tatpr^  The  rule  borrowed  from  the  civil  law  is^ 
tha(,a;  speci^c  legatee,  if  his  legacy  is  charged  with  a 
™5Vrt3^  or  other  cbaige^  is  entitled  to  have  the  charge 
paid  off  ^j  the  executpr  out  of  the  general  assets  of  the 
te^tf3;r;  i^fKl,  if  that  be  not  done,  he  is  entitled  to  stand 
in  the  same  situation  as  if  the  duty  of  the  executor  hi|d 
been  performed.  IGnghi  cannot  claim  the  legacy  given 
to  him,  as  the  executor  of  the  tesutrix  has  a  claim 
against  him  to  the  same  amount  The  same  principle 
applies  lo  specific  legatees  as  to  devisees  of  real  estate, 
in  i-esp^ct  of  the  redemption  of  the  subject  of  the  gift 
out  of  ^6  general  assets  of  the  testator. 


aat 
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Rouj. 

Feh.  18, 19. 

March  4. 

The  hdr  is 
excluded  from 
the  increased 
rent  of  nn 
estate  devised 
to  a  charity, 
if  in  express 
terms  the 
whole  pi  ofits 
of  the  estate 
are  devised  to 
charitable 
uses,  or  if  the 
charitable  uses 
mentioned  iu 
the  will  ex- 
haust the 
whole  actual 
rent  at  the 
time  of  the 
devise. 


ATTORNEY-GENERAL  th  WILSON. 

jr)OROTHY  WILSON,  by  her  will  daled  the  80lh 
oF  Jauuaty  1710,  gave^  devised^  and  beqnoubed 
all  her  messuagent  lands^  ienenient^  and  hereditamenls 
whatsoever^  situate  iu  tlie  citjr  of  Yorkt  and  at  Ntm 
fdoncttattj  EastringfOMf  and  Portrhtgioriy  or  elsewhere  in 
the  county  of  York,  city  of  York,  or  county  of  the  said 
city,  or  elsewhere  in  the  kingdom  of  England,  unto  her 
tru9teea  therein  named,  Thomas  Harrison,  I^motif 
Hudson,  tbeir  heirs  and  assigns  for  erer,  upon  the  special 
trust  and  confidence  thereinafter  particularly  meotioiied 
and  expressed.  And  she  thereby  expressly  ordered  and 
directed  that  her  executors  thereinafter  mentioned^  with 
ail  convenient  speed  after  her  decease,  shoshl  lay  out 
and  expend  so  much  of  her  personal  estate  aa  should  be 
necessary  in  the  purchase  of  lands,  tenements,  and 
hereditaments  of  inheritance  in  fee-simple^  in  the  county 
of  York,  of  the  annual  value  of  66/.  beyond  reprizes; 
and  she  thereby  directed  that  the  snid  lands,  tenements, 
and  hereditaments  should  be  purchased  in  the  names  #f 
her  said  trustees,  and  to  the  use  of  them,  their  heirs 
and  assigns  for  ever,  upon  the  special  trust  and  con* 
fidence  that  her  said  trut^tees  and  their  succe^sovs  shotJd 
annually,  out  of  the  annual  rents  and  profits,  as  well  0f 
the  hiiiU,  tenements,  and  hereditaments  so  devised  by 
her  as  nrotesuid,  as  of  the  lands,  tenements,  i^nd  liere^ 
ditameuts  so  to  be  purchased  as  aforesaid,  pay  or  cause 
to  be  paid  unto  ten  poor  women,  such  as  her  s^id 
trustees,  or  the  m^ority  of  them  should  think  fit,  to 
each  of  them  6/.! 05*  per  annum,  quarterly,  at  Christmas, 
Lady-day,  Midsummer,  and  Michaelmas,  by  four  equal 
quarterly  payments  for  ever ;  and  that  her  said  trustees, 

or 
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or  the  majority  of  them,  as  often  as  any  of  the  said  ten 
poor  women  should  depart  this  life,  or  should  be  de- 
prived of  the  said  charity  for  immorality  or  otherwise, 
should,  befbne  the  then  next  ensuing  quarter  day,  choose 
another  into  such  place  so  vacant,' that  the  number  might 
be  always  full;  and  to  three  poor  blind  men  or  wome^ 
successively  ibr  ever,  such  as  her  trustees  should  think 
fit^  the  sum  of  405.  per  annum,  out  of  the  profits  of  the 
said  premises,  to  be  paid  to  them  quarterly  as  afbresadl: 
And  her  will  and  mind  was,  that  her  trustees  and  their 
successors  should,  at  the  said  four  quarter  days  an- 
nually, pay  or  cause  to  be  paid  unto  such  person  and 
persons  successively  for  ever,  as  they  or  a  majority  of 
them  should  think  fit  and  proper  for  that  end  and  pur- 
pose, out  of  the  rents,  issues,  and  profits  of  the  said 
premises  the  fbll  sum  of  20f.  per  annum,  by  four  equal 
quiirterly  payments,  to  the  intent  and  purpose  that  such 
person  and  his  successors  should  for  ever  thereafter 
teac^h  and  instruct  twenty  poor  boys,  such  as  the  trustees 
6t  the  majority  of  them  should  elect,  nominate,  and 
ilppomt  in  such  necessary  learning  as  should  be  thought 
cbrivenrent  fbr  them  by  her  trustees,  in  such  a  convenient 
prhice  in  her  house  at  Foss  Bridge-end  in  Yorkf  as 
should  be  set  apart  for  that  purpose ;  and  timt  the  said 
sehbohtnister  should  twice  a  day,  viz.  every  morning  and 
efvenirtg',  redd  the  common  prayers,  according  to  the 
rtiftVIt  6fxhe  church  of  Efigland  {Sundays  excepted),  in 
the  iKxA  place'  fbr  ever.  And  slie  directed  her  trustees 
and  theii^  suecessDi*s  once  a  year,  viz.  at  Ckrhtmat^  to 
lay  out  in  apparel  ibr  each  of  the  said  boys  20i.  a-piece 
for  evef  out  of  the  annual  profits  of  the  premises ;  and 
she  further  ordered  and  appointed  her  trustees  to  pay 
or  cause  to  be  paid  to  such  person  and  persons  annually, 
as  Elizdbeih  Smithy  wife  of  John  Smith,  should  nominate 
and  appoint,  the  sum  of  61.,  by  four  equal  quarterly  pay- 
ment^ during  the  tern  of  the  natural  life  of  the  said 

mizdbeih 


1-SS4* 
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Slizabeik  Smithy  to  the  intent  and  puqx>se  that  the 
same  might  be  at  the  sole  disposal  of  the  said  Eiizabetk 
Smith,  and  not  liable  to  the  debts,  (brfettare,  or  inter- 
meddling of  the  said  John  Smith  her  husband ;  and  also 
that  her  trustees  should  pay  or  cause  to  be  paid  out  of 
the  annual  profits  of  the  said  premises  the  further  sum 
6t  5L  per  annum  unto  Elinor  K^ilsorif  during  the  term  of 
her  life,  towards  her  support  and  maintenance.   And  her 
wHI  and  mind  was,  that  her  trustees  and  their  successors 
^ottld  annually  for  ever  pay  out  of  the  profits  of  the  said 
premises  unto  the  minister  of  St.  Dennis  parish  for  the 
time  being  the  sum  of  IDs.,  for  preaching;  an  anniversary 
sermon  upon  the  day  of  her  decease ;  and  to  the  school- 
master of  Nun  Mancktan  for  the  lime  being  for  ever, 
out  of  the  rents  and  profits  of  the  premises,  the  annual 
sum  of  5/.,  at  the  said  four  quarter  days  above  men- 
tioned as  aforesaid,  for  teaching  twelve  children  of  sueh 
parishioners  of  the  parish  of  Nun  Monckton  gratis,  as 
her  trustees,  or  the  majority  of  them,  should  nominate 
and  appoint,  the  first  payment  to  commence  as  soon  as 
a  proper  place  was  set  out  and  erected  for  a  school  by 
tlie  parishioners  of  the  said  parish.     And  her  will  and 
mind  was,  that  her  trustees  should,  within  the  space  6f 
six  months  next  after  her  decease,  fit  and  prepare  her 
said  house  at  Foss  Bridge-end  for  the  convenient  recep^ 
tion  often  poor  women,  in  the  best  manner  they  could,' 
to  be  an  hospital  for  ever,  and  build  a  school  there  fbr' 
the  said  poor  boys.     And  she  thereby  ordered  and  ap- 
pointed that   William   Metcalfe  should   be  the   acting 
trustee,  and  no  other  person,  during  the  term  of  his 
natural  life ;  and  that  he  and  such  other  person  or  per- 
sons as  her  trustees,  or  the  majority  of  them,  should 
appoint  and  empower  for  that  purpose  after  his  decease, 
should  annually  retain  in  his  or  their  own  hands,  and 
for  his  and  their  own  use,  the  sum  of  \0l.  out  of  the 
profits  of  the  premises  as  a  reward  or  salary  for  the 

trouble 
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trouble  he  and  they  should  have  and  take  as  steward  of 
the  premises.  And  after  bequeathing;  several  pecuuiary 
legacies  to  the  trustees  of  the  parish  of  Si.  Dennis  io 
Walmgate^  she  gave  the  sum  of  40/.,  on  condition  that 
they  should  advance  the  sum  of  20/.,  formerly  given  the 
said  parish  by  her  late  brother,  and  lay  out,  as  well  the 
said  201.  as  the  said  40^.,  in  a  purcliase  of  lands  ^t 
inheritance  in  fee  simple,  for  the  use  and  benefit  of  th^ 
poor  of  the  said  parish  of  iS^.  Dennis^  and  not  otherwise^ 
to  be  distributed  to  the  poor  of  the  said  parish  ia  breads 
as  often  as  a  sermon  should  be  preached  in  the  parish, 
diurch  there.  And  in  case  the  poor  daughter  of  An^ 
ihony  Wilson^  late  of  HtdU  survived  her  said  legatee 
Elinor  Wilson^  then,  and  not  otherwise,  from  and  after, 
the  decease  of  the  said  EUtior  Wilson^  she  gave  and, 
devised,  oat  of  the  profits  of  the  said  lands  and  pr^ 
niises,  unto  the  said  daughter  of  Anthony  Wilson  the 
annual  sum  of  5/.  during  the  term  of  her  natural  life^ 
to  be  paid  her  by  her  trustees  at  the  said  four  quarter 
days  above  mentioned,  by  four  equal  quarterly  pay- 
ments. And  her  will  and  mind  was,  that  from  and 
after -tl)e  decease  of  Elizabeth  Smithy  the  profits  of  the 
said  premises  so  paid  to  her  as  aforesaid  during  her 
life  should  for  ever  afterwards  be  applied  for  and 
towards  the  repairs  and  improvements  of  the  fabric  of 
the  said  hospital  and  school,  and  also  that  the  profits  of 
the  premises  so  paid  as  aforesaid  to  Elinor  Wilson  and 
the  da^ghter  oi  Anthony  Wilson^  during  their  respective 
Uves,^  be  immediately  after  the  decease  of  the  survivor  of 
them  for  ever  thereafter  laid  out  and  employed  for  the 
same  purpose.  And  she  gave  and  bequeathed  unto  the 
parson  of  jS^.  Dennis  parish  aforesaid  that  should  preach 
her  funeral  sermon  Ids.  All  the  residue  of  her  per- 
sonal estate,  her  debts  legacies  and  funeral  expenses 
first  paid  and  discharged,  she  gave  and  bequeathed  unto 
William  Metcalfe  and  Titnotky  Hudson^  and  made  the 

said 


18S4* 


Attobnet* 

GjSNSaAL 

Wu.aoif. 


sw 


CASES  IN  CHANCERY. 


1834. 


ATTOANXy« 

Gekejuuu 

V, 


said  William  Metcalfe  and  Timathf  Hudson  the  joint 
wecutors  of  her  will. 

By  A  codicil  to  her  will,  dated   the  2Sd  of  AprU 
1712,  reciting  that  by  her  will  the  testatrix  bad  ordered 
her  trustees  to  pay  to  the  schoolmaster  of  ^imh  Monekiim 
for  the  time  being  out  of  the  rents  and  profits  of  the 
pi^mises  tlie  sum  of  £/•  at  the  days  and  times  therein 
mentioned,  the  first  payment  to  commence  aa  soon  as  a 
^  school  was  set  out  and  appointed  by.  the  parishioners 
of  the  aaid  parisb«  she  declared  her  will  and    n^ind 
to  be,  that  ber  trustees,  in  lieu  of  the  said  annuity  of  ^.^ 
should  fit  out  and  appoint  her  messuage-houae  or  teo^ 
ment,  with  the  orchard  and  croft  thereunto  adjoinipi^ 
at  i^un  MonekUm^  for  a  convenient  school-honae  #nd 
habitation  fur  the  master  or  masters  of  the  said  school  fqr 
ever,  and  should  aUo  appropriate  and  pay  to  the  wd 
master  and  masters  of  the  school  for  ever  the  rents  and 
profits  of  the  close  there  commonly  called  or  fcno^W^  by 
the'  name  of  the  Three  Acre  Close^  for  the  maifMn^m^ 
and  support  of  the  said  master  and  masters  sncoe^yp^y 
for  ever,  at  their  own  costs  and  charges  keeping  ,ep4 
maintaining  the  said  messuage  in  good  and  mfl&c^^f'A 
repair;   and   whereas   slie  had   by  her   will  oi^eml 
her  trustees  to  purchase  lands  of  inberitai^ce  of  thU 
annual  value  of  66/.  for  the  charities  therein  partic^hir^ 
mentioned,  and  whereas  since  the  making  of.- her  a^iM 
she  had  aaually  purciiased  at  Skipmiihi  in  ihe  counl^ 
of  Yorkf  lancbi  of  inherital^:fl.of  that,  yal^e  ^qdiri>B^ 
wards^  she  therefore  revoked .  the  Jfid  ofden  -wd  in 
lieu  of  t^e  6SL  per  annum  so  j^  be  purcbaised  \^  beF 
trustees,  sbfe  thereby  gqve  aod  bequeaU^d  unto  heir,  trus- 
tees all  her  freehold  lands,  t^ements^  and  hereditameata 
at  Skipmith  aforesaid,  with  their  appurtenances,  to  hold 
to  her  trustees,  aod  their  heirs  fyr  evei^  to  the  intent 
that  her  said  trustees  should. annuaJJ^^  ont  of  the: profits 

thereof, 
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thereof  and  of  tbe  residue  of  her  estate  devised  to  thenif 

pay  to  tbe  ten  poor  women  successively  for  ever,  and  in 

like  nuuaner  to  the  three  poor  blind  men  or  women,  as 

in  her  will  was  ordered  and  directed ;  and  to  the  school- 

aiaater  in  ber  bouse  al  Fuss  Bridge^-endf  901.  annually 

for  tba  service  in  her  will  also  mentioned;  provided 

always,  that  the  rents,  issues,  and  profits  of  the  ten 

ealtlegates  in  Skipmih  Holmes^  being  of  the  value  t»€ 

5/«,  or  thereabouts,  should  be  auoually  paid  as  the  same 

beeame  due,  from  the  time  that  tbe  parishioners  of 

SUpwitk  aforesaid  should  pi*ovide  a  schooUhduse  id  the' 

said  town,  to  sueb  schoolmaster  as  should  be  resident- 

tbere,  for  ever,  for  tbe  teaching  of  ten  boys  gratis,  such 

aa  her  trustees,  or  the  major  part  of  them,  should  elect 

and  nominate;  and  for  want  of  a  school-hoose  to  be 

appropriated  by  the  said  parishioners,  that  the  raits 

And  profits  of  the  said  ten  cattle  gates  should  in  the 

mean  time  be  employed  and  expended  in  building  or 

puri4ittsing  of  a  fit  house  for  that  purpose ;  provided 

iboi,  that  the  tents,  issues,  and  profits  of  the  two  closes 

in  SHpwiik  aforesmd^  containing  seven  acres,  and  of  the 

Several  other  pieces  of  land  therein  described,  should 

flsr  ever  be  expended  'and  laid  out  in  tlie  necessary  and 

eoifveilient  repairs  aa  well  of  ber  charity  house  at  F&u 

BHdge*aHl  in  Yarkf  as  of  the  said  school-boose  in 

Sk^fMtfL    And  tbe  codicil   further  contained  several 

peeunfaity'legpacies  and  other  charitable  bequests  to  be 

paid^eoC'Of  tbe  rents  and  profits  of  the  devised  lands. 

Ahbthef^  executor  Was  also  appointed  in  the  room  of 

WiAUm  iidtxtye  deceased ;  nnd  the  teatatris  thereby 

deifired  and  requested  the  Lord  ArchMsliop  of  York  tin 

tbe  tl  Ae  being,  and  the  Dean  of  Ytrk  for  the  time  being, 

1m  ever  -to  supervise  and  Inspect  the  accounts  of  ber 

trosiees,  and  to  reguhite  and  see  the  trusts  annually 

perfofnled,  as  n^U  as  to  the  erection  of  the  new  school* 

boose  and'  dlarity  faousea,  and  the  repairs  thereof,  as  to 

the 
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the  peribrmtnce  of  the  chanties  by  her  given  ia  ell 
olber  respects.  Also  her  will  end  nied  wes*  thet^  oeC- 
withstending  any  thing  in  her  will  mentioQeds  she  gaive 
and  bequeathed  the  rents»  issnesy  and  profits  of  all  her 
lands  and  tenements  to  her  executors  for  the  first  half 
year  after  her  deoeascy  to  be  eqeally  divided  betwean 
theniy  to  the  intent  that  they  ought  nx>ra  cbeeiAiUy 
take  upon  tbem  the  burthen  and  execution  of  her  will 
and  codicil,  and  of  all  the  matters  and  things  therein 
BMntioned;  and  to  the  same  intent  she  gave  aod  de- 
vised unto  her  executors  all  the  rest  and  residue  of  bar 
personal  estate  whatsoever  not  thereby  or  in  her  will 
formerly  by  her  disposed  o&  her  debts,  legacies,  aid 
funeral  expenses  being  first  paid  and  discharged. 


By  a  second  codicil,  she  confirmed  her  will  apd 
former  codicil,  with  the  exoq>tion  of  a  few  immateiidl 
alterations. 


By  a  third  codicil,  dated  the  11th  of  June  \ll^ 
citing  that,  since  the  making  of  her  will  and 
codicils,  she  had  purchased  a  close  called  the  Abir 
Clo9e^  situate  in  ^im  Monckton^  in  the  county  of  Yori^ 
she  therefore  thereby  gave  and  devised  the  said  eloi^  in 
Nun  Mondcton  unto  the  surviving  trustees  in  her  wiU 
and  codicils  named,  and  to  another  trustee  theijpMp 
named,  and  the  survivors,  &c  in  trust  that  the^  and  th^ 
survivors,  &&  should  from  timetotiiBB  for  eaec4hMB»* 
after  pay  the  clear  annual  rents  and  profits  of  the  saivp 
close  as  the  same  should  be  received^  ia  the  maiMff  .or 
masters  for  the  time  being  of  the  school  stUmi.Mottclh 
toHj  in  her  will  and  codicils  mentioned*  a^  a  furtlier 
augmentation  of  the  stipend  or  salary  of  the  school- 
master there.  And  whereas  by  her  will  and  .codicil  ishe 
had  given  to  Jonathan  Cade  and  his  wife^  and  .to  the 
three  sons  of  Jonathan  Cade  the  several  legacies  therein 

meniicmed, 
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mentionec^  amounting  in  all  to  the  sum  of  ISl,  she 
tbeneby  lefoked  the  said  legacies,  and  gave  and  be- 
qoeiitfted'tKe' ama  of  19/.  to  her  trustees,  to  be  by  tbetn 
and  th^surrivors,  fte.  placed  out  at  interest  or  laid  out 
in'  a^  ^ichaa^  of  land,  and  the  interest  and  increase 
dket^of  to  be  ap^llied  and  laid  out  in  bibles  to  be  gireh 
to  eaeh  scholar  at  his  or  her  departure  from  the  said 
sdiool  at  Hhm  Monckton. 
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The  estates  which  passed  bj  the  will  and  codicils  of 
Afe  testatrix  had  greatly  increased  in  value,  and  a  very 
hitge  accumulation,  amounting  to  upwards  of  10,000i, 
bttd  tfrisen  from  the  increased  rents.  The  present  iii- 
formation  was  filed  by  the  trustees  of  the  charities 
for  the  purpose  of  having  it  declared  that  the  whole 
tfAXs  and  profits  of  the  charity  estates,  and  the  accumu- 
'lafilma  ought  to  be  applied  to  the  improvement  or 
ai^^mentation  of  the  several  charitable  foundations; 
and  the  heir-at-law  of  the  testatrix  was  made  a  party 
'^diialldailt  for  the  purpose  of  having  it  determined 
"^i lumber  be  was  entitled  to  the  surplus  rents  and  profits 
\A  'n  tmnAimg  trust 


'-  Sir  C  ffitkerell  ojid  Mr.  O.  Anderdon,  for  the  relators, 

'Cdhf^hded  liiat,  from  the  whole  frame  of  the  will  and 

'•ofSiAlsj  h  manifestly  appeared  to  have  been  the  inteh- 

-llioif  of  the  testatrix  to  devote  the  whole  of  the  devised 

ifiMilesr  ta  bbarifable  purposes.     The  testatrix,  at  the 

date  of  her  will,  not  being  seised  of  sufficient  real  estate 

toiiMwet  aff  Ae  charitable  putposes  of  her  will,  directed 

iter  executors,  to  whom  she  gave  the  residue  of  her 

personal  estate,  to  lay  out  so  much  of  her  personal 

estate  as  would  be  necessary  to  purchase  lands  of  in- 

lieritanceof  the  value  of  6((/.  per  annum,  the  rents  and 

'profits  t»f  which  were  to  be  applied  by  her  trustees  to 

the  same  charitable  purposes  as  the  rents  aud  profits  of 

Vol.  III.  B  b  her 
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her  real  ertalei  chMriwd  bjr  the  vUL  It 
became  uaaeoefleiary  that  diat  pwobeie  ihewM  be 
by  die  eHecQiorsy  ioesneok  es  the  Ceitetriz  percheaad 
other  bads«f  more  than  the  value  of  WL  s  jieart  ead 
k  wa9  to  be  observed  tbat»  in  the  eodieii  an  "arhtcb  the 
te$tftlriz  alaled  that  fi»t»  abe  ptoTided  fi>r  the  taiptaa 
beyond  66A  by  an  increase  of  the  purposes  and  ohfeoSB 
of  her  charity*  One  of  the  strongest  drcamstanoes  io- 
dicatiog  the  intti»tion  of  the  testatrix  to  devote  the  whde 
0f  her  real  property  lo  charity^  and  amovntiog  to  an  «»- 
dttsioD  of  an  ioftaitiett  that  aay  part  of  her  property  stMidd 
fo  t)y  way  of  tesollMig'  tniat  to  the  beir»  wbb,  that  eiren 
the  svmU  aums  of  6L  and  $L  given  out  of  die  renCa  and 
piofi«9  to  MUzahdh  SmiihrnAMita  Wilstm  reqmdidty^ 
Were  efter  the  deaths  of  the  legatees  dinotad  *tb  he 
.applied  to^  the  charitable  pinposes  cf  her  wilk  The 
provisions  made  for  repairs,  the  expense  atteudiog 
iwbioh  was  (rf*  an  indefinite  nature^  also  went  ia  ^idier 
that  the  testatrix  did  not  intend  thitt  the  heir  slkHild 
have  any  interest  in  the  sorplus.  The  mithorities  irere 
clear  upon  the  principle^  that  where  it  was  pllunlyt^thb 
intention  of  the  testator  to  devote  his  estatsa  to^  ebidfyi 
the  increased  rents  went  to  the  charity  by  enlargement 
of  tbe  original  trust,  and  did  not  result  lo  thfe^htfiiv; 

m 

4Uomm^Gaieral  v.  Timna  (a).  In  the  Mwrn^^'GA' 
neraly^Slparisib)^  Lord  Hardmche  said  that»  whei^itirlsi 
)b^  intention  of  a  te$tator  to  give  his  wfaote  eetate^ito 
charity^  it  w^s  but  justice  that  the  db)ects  laf  tbe:chwii^ 
should  have  the  beuQilt  of  the  increased  r«)ls,:4». they 
must  hei^  borne  tlie  ipsa  bad  tthe  estates  frUea.  in  Tahie> 


Mr.  Pevfibpifm  ^pd  JJlln  Wright,  contra.    , 

The  questioflk  is.  not  wheilier  any  imentioo.  lot  beMflt 
the  heir  is  to  be  foujdd.  upon  the  face  of  th^e  instnf- 

ments, 


(a)  9  Tm.  jlfn.  1  &4  Bro.  C.  C.  lOX 


{b)  AiM,  201. 
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vntSy  but  whether  there  ii  a  dear  imeqiiivoeal  inten- 

4iaDoa<diefHWt^.dieleMilrlx  to  devote  «b#  whole  of 

'her  mi  esUte  to  duttitflble  pmpote^f  ib  exdiisUm  of 

ihe  facift    Upon  the  wtU,  undoubtedly,  the  hmr  oouU 

ttko  tiodiii^..by  way  of  iMtiikii^  tn»t;  but  the  firat 

ODdky  cmattd  totaUydiffemnt^nAtsirom  thoiededii^ 

by  the  imHf  and  provided  diffiaKntfiinds  for  the  sadsfiK)- 

don  of  them.    By  tbe  will  the  directed  la^de  to  be  puiw 

ehased  of  the  value  ofsaLa  year)  bylbectMlioilitappeBte 

Hbat  she  barself  purehased  httids<  at  ^Sk^mUh  of  gttkuft 

valoe  than  eSL  a  year*    9^ppofilM|g»'Ckiili>sbe^had  pro^ 

ndded  a  Bufficient  fund  for  the  satiBfiuBtioti  oF  her.  icfaiih 

:rilabte  trusts  by  the  wiU^  by  the  codicil  it  appeers  didt 

fi^  bad  ^  fond  more  than  sufficient*   The  whole  amootit 

:«f  the  rents  of  her  real  estates  at  the  date  of  the  will 

(and  codieil  cannot  be  ascertained*    The  sums  direuted 

^:  be  paid  oat  of  the  rents  and  profits  by  the  will  amoutilt 

^'i6UL  ]0.'T  tho^  soms  in  the  first  codicil  amount  to 

il;lUi^  so  that  there  is»  primd/acie^  a  surplus  of  26/«  whic^h 

ar>andispoeed  of  by  the  codicil,  and  which  results  to  the 

:llbif|  •    Tbe<|tiestion  is,  whether  from  the  will  and  codi- 

d^jt^aft-b^loferred,  with  any  reasonable  certainty,  that 

litdiraqplbe  in^tion  of  the  testatrix  to  devote  the  whole 

;ofit^rpbiop^rty  to  charitable  purposes.  It  must,  no  doubt, 

'bc)advsitied  to  be  an  established  principle  of  the  Court, 

ataCiwhese^a^  devise  of  real  estates  is  made  to  trustees 

afpoti^*trusii  to  "apply  certaiki  specified  sums  out  of  the 

flmtii^aiid  jsroSta  to  tharitable  parp^es)  'which  soms 

foibaiist/ilfi^  *vJh»lo 'iudofi^  kt  tHe><diite' lif  the  WH),  the 

Oo4it  Aaitttritkites  toi  the  lee^aior  arf'ihtenttoli  tb  devote 

to  charity  the  whole  rents  and  profits  of  the  estates,  not 

only  at  the  dtite  of  the  willy  but'Vn  all  futurb  times. 

i&a(t  Yhac  prtfieiplie  is '  not  appll^bte' to  Ae  present  case, 

beeaeseibe  gross  amount  of  the  rents  and  profits  at  the 

date  of  the  will  is  unascertained ;   and,  moreover,  the 

devise  is  not  made  to  the  trustees  for  charitable  pur- 

B  b  2  poses 
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poses  generally,  but  **  apon  the  special  tmst  and  eon- 
fidence  hereinafter  particularly  meatiiNied  and  es* 
pressed ;"  and  the  trusts  which  follow  are  not  exclusively 
charitable  tmsts,  bat  comprise  several  gifts  to  individual 
legatees.  It  cannot,  therefore,  be  socoeasfully  amteaded^ 
that  the  testatrix  has  expressly  devoted  the  wliote  of  facr 
property  to  charity,  or  that  there  is  any  thing  on  the 
fiice  of  these  instruments  amounting  to  an  excinskm 
of  the  heir. 


Sir  Gharlea  WethereU^  in  reply. 

The  codicil,  instead  of  diminishing,  increased  the 
charitable  purposes  of  the  will;  it  confirmed  all  the 
trusts  of  the  will,  and  introduced  other  trusts  which 
enlarged  the  charitable  purposes  of  the  testatrix.  The 
devise  in  the  third  codicil  of  the  small  piece  of  land 
called  Moor  Closet  which  she  had  purchased  sub- 
sequently to  the  date  of  the  prior  codicil,  and  of  whicli 
she  directed  the  rents  to  be  applied  as  an  additional 
provision  for  the  schoolmaster  at  Nun  Moncktorif  shewed 
that  she  could  not  have  contemplated  any  surplus  whicli 
the  heir  could  claim  by  way  of  resulting  trust.  ^ 


'J 


Feb.  19.  ^^^  Master  of  the  Rolls. 

'  Whether  the  iticneaind  rent'of  an  eslAte  devi49d,t^)a 
charity  is  to  be  lapplskdutj^ivchilrit^ble  purpiOBQ^  ay 
resuitti  to  the-  hetr;  d^peids;  Mpon  the  .etxpress^  intqn? 
tion  of  a.testator^  .1^  in  .dirfi<tt  terms,  the.«(hQle  promts 
of  the  estate  Are  devised' to, (Qbintableu9eS)  the  h^ir  Is 
of  course  excluded  frooi  luiy  resulting  tmst  in  U«q 
increased  rent.  If  the  charitable  purposes  nie^tioned 
in  the  will  exhaust  the  whole  actual  rent  of  the  estate 

at 
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al  the  time  of'  the  deTise^  the  plain  implied  inteiition  of 
the  testator  neoeasarily  exoludeft  the  heir. 

In  this  ease  the  actual  rent  of  the  premises  devised  at 
the  death  of  the  testatrix  is  wholly  unknown ;  there  ftre^ 
kowerery  circumstances  from  which  it  is  rationally  to  be 
mferred  that  the  whole  actual  rent  was  exhausted  hy  the 
expressed  charUaUe  purposes  of  tb^  testatrix*  At  the 
making  of  her  will  the  testatrix  had  not  a  sufficient  estate 
to  meet  her  charitable  intentions,  and  she  desired  her  exe- 
cutors to  purchase  out  of  her  perdcmal  pnoperty  am  adili- 
tional  estate  of  the  annual  value  of  66/.,  and  directed  Sfich 
estate  to  be  conveyed  to  the  same  persons  who  were  to  be 
trustees  of  her  estates  devised  to  the  charitable  uses  of  her 
will,  and  upon  the  same  special  trust  and  confidence; 
and  she  gave  the  residue  of  her  personal  estate  to  her 
executors.  It  is  to  be  intended  that  this  increase  of  tlie 
precise  sum  of  ^6L  a  year  was  considered  by  her  as 
necessary  to  supply  her  charitable  purposes,  and  it  is 
fiot  probable  that  she  would  withdraw  from  her  exe- 
cutors, who  were  the  objects  of  her  bounty,  more  of  her 
personal  estate  than  was  required  for  that  purpose  in 
favour  of  her  heir,  who  is  never  noticed  in  her  will. 
Between  the  execution  of  her  will  and  the  making  of  the 
first  codicil,  she  had  purchased  a  further  estate;  and 
stating  it  in  the  codicil  to  be  of  greater  annual  value 
than  66/.  she,  by  her  codicil,  makes  additional  charitable 
bequests.  After  the  first  codicil,  and  before  the  second, 
§b6  iknreha^eb  another  totane,  eriled  Moor  Close,  and  by 
fbis  6orfie{l  the  gives  the  rent  of  Jl^r  Cbue  by  way  of  iiir* 
ther  sataty  to  (he  masteneft^'seh^lat  Nwi  MondUon, 
^hich  she  had  fonifded  byhef*  WAl  and  fir^t  codicil. 
Tbbse'  two  codicils  confiirm'  the  inference  drawn  from 
the  itSll.  If  her  prior  charities  had  not  exhausted  all 
th^  profits  of  the  estates  devised' by 'the  will  and  first 
codicil,  she  wonld  not  have  Waited  until  she  had  aO^ 
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quired  a  fiirtlier  estate  to  siippfy  tbut  acklidcPMl  salary 
to  the  schoobnaster  whteh  she  oonsidefed'  necedsary  for 
the  due  support  of  the  school. 

»      .  I  -  •• 

*  My  present  opinion  is,  that  tbena  is  no  rssidtfng'  tnisf 
fttf  the  heir;  but  if,  upon  a  more  miiiate  exaMtmAom 
df  the  instrument  I  should  atter  my  <^tiifon  ill  tiNit 
ftspect^  I  iMU  nteke  a  declaration  aecordiiigly. 

'.;•   '...    •      . 

': .  •  «|  I  )i  :.'■•:.   ',  .-    •'. .   •      '. 

*.:HisiIiotmriafterwarda  made  tba  foBowtqg  obsarTi^ 
tions :  —  . 


, .  Jn;  this  case  I  continue  to  be  of  opinion^  that  i(  was 
no^t  t|w  intention  of  the  testatrix  to  create  a  resulting 
tr^st  for  the  benefit  of  the  hieir.  The  testatrix^  bjr  bee 
^ill^  directs  her  executors,  to  whom  the  residue  q( 
her  personal  estate  is  giren^  to  purchase  out.  Qf  b^ 
personal  estate  lands  of  the  annual  Talue  of  66^.9  which 
were  to  be  conveyed  to  her  trustees  upon  the  cbarilitble 
trusts  poentioned  in  the  will.  This  direction  eydy^^ 
the  si^position  that  she  contemplated  any  surp^iji/s  of 
her  real  estate  for  the  benefit  of  the  beir«  %y  I^jt,  6fK^ 
codicil  she  revokes  the  direction  for  the  purchase  ,of 
other  lands,  stating  that  she  had  herself  purchased  land 
situate  in  Skipwith^  exceeding  the  annual  value  of  66/1 
This  would  afford  an  inference  that  there  was  a  resulting 
trust  for  the  heir,  iF  the  charitable  purposes  of  the 
testatrix  had  remained  exactly  the  same  as  that  ex- 
pressed in  the  will ;  but  no  such  inference  can  arise^ 
because,  in  the  same  codicil,  she  introduces  other  cha- 
ritable trusts  in  addition  to  those  declared  by  the  will. 

The  second  codicil  makes  no  material  difference  in 
the  dispositions  made  by  the  will  and  prior  codicil; 

but 
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bmt  in  the  third  codioil  she  recites  thaty  since  the  18Mu 
makiji^.of  her  will  aad  codiciUi  she  bad  purchased  a  j^-J^-J 
close  called  Moor  Ctose^  which  $be  devi^es^  to  her  Iru^ 
tees  for  the  purpose  of  providing,  out  of  the  rents  and 
profits^  an  additional  income  for  the  master  of  the 
school  which  she  had  founded  at  Nun  MonckUm^  If  the^ 
tfislatri<  had  not  supposed  that  the  charitable  purposes 
for  which  she  had  provided  bad  ei(baju^ted  the  renta 

■ 

and  profits  of  the  devised  estates,  a  supposition  incon- 
sistent with  the  intention  ol^ereatMg  a  resulting  trust 
for  the  heir,  she  would  not  have  purchased  another  piece 
of  land  Ibr  the  purpose  of  giving  an  adcBdoiial  benefit  to 
the  schoolmaster  at  Num  Moficktoru 


tJpon  the  will  and  codicils  taken  together,  I '  am 
iJearly  of  opinion,  that  it  was  the  intention  of  the  tes« 
isLttiX  that  there  should  be  no  resulting  trust  for  the 
beir,  but  that  she  meant  to  devote  the  whole  of  her  real 

I 

estates'  to  charitable  purposes. 

■ 

'  ^y  decree,  therefore,  is,  that  the  increased  rents  are 
ItpplJcabie  to  diaritable  purposes,  and  a  reference  must 
kictn^hgly  be  made  to  the  Master  to  approve  of  a 
jfiifopU  Bcheme  for  the  application  of  the  increased 
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HOFFMAN  V.  HANKEY. 


nPHE  will  of  the  testator  in  the  cause  contained  the 
following  bequest: —  "  I  give  to  oiy  executors  the 


A  testator 
made  a  be- 
quest in  the 

following        sum  of  1000/.  upon  trust  to  be  invested  in  the  funds  of  the 

words :  —  ■  . 

**•  I  give  to       Bank  oiEugUmd^  during  the  lives  of  the  survivors  or  sur* 

my  executors  yiypr,  foi-  the  widows  oi  John  Sayce  and  Thomas  Draper^ 
the  sum  of         .     .  "^  £, 

1000/.  upon     to  be  divided  between  them  share  and  share  alike."   The 

testator  appointed  two  executors  of  his  will.  The  widow 
of  Thomas  Draper  died  in  the  lifetime  of  the  testator, 
and  the  other  widow  survived  the  testator,  and  received 
the  interest  of  the  1000/.  during  her  life.  The  ques- 
tion was  whether,  upon  her  death,  the  1000/.,  or  any 
and  what  part  oF  that  sum  belonged  to  her  represent- 
ative, or  whether  it  was  undisposed  of,  and  consequently 
belonged  to  the  residuary  legatee. 


trust  to  be 
invested  in 
the  funds  of 
the  Bank  of 
JSn^land 
dunng  the 
lives  of  the 
survivors  or 
survivor,  for 
the  widows 
of*/.  S,SLud 
T.  D.,  to  be 
divided  be- 
tween them 
share  and 
share  alike." 
The  testator 
appointed  two 


Mr.  Bickersteth^  for  the  residuary  legatee* 

The  word  "  survivors  "  cannot  be  referred  to  the  Uvea, 
executors  of    ^f  ^^^  persons ;    for  upon  the  death  of  one  there  will 
of  the  widows  be  only   a  single  survivor;    consequently,   tha  words 

'^  during  the  lives  of  the  survivors  or  sunrivor "  can- 
not be  applied  to  the  widows.  For  the  same  reason 
the  executors,  of  whom  there  are  only  two,  cannot 
be  entitled  under  those  words,  even  if  they  had  not 
interest  of  the  been  excluded  by  the  words,  '*  in  trust."  The  clause, 
looo^  ^"""^^  therefore,  not  being  capable  of  a  construction  which 
upon  the  will  give  the  legacy  to  any  persons  named  in  it  must 
swrviving^  ^     ^^  considered  as  void,  and  the  bequest  will  fall  into  the 

widow,  that     residue. 

the  bequest  _. 

was  void  for  •M*'* 

uncertainty, 

and  belonged  therefore  to  the  residuary  legatee. 


died  in  the 
testator's  life^ 
time;  the 
other  widow 
survived  the 
testator,  and 
received  the 
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Mr.  Barber,  for  the  executors. 


I    I  •  ' 


1634. 


HomcAN 


Mr.  Tintuyf  for  the  representatire  of  the  surviving  v- 

widow. 

It  is  clear  that  the  testator  could  not  have  intended 
the  executors  to  take  benenciallyi  for  he  gives  thg 
legacy  to  them  expressly  upon  trust.  It  appears  to 
have  been  the  intention  of  this  testator,  however  in- 
accurately that  intention  may  be  expressed,  to  give  the 
legacy  in  equal  moieties  to  the  two  widows;  and  as  the 
words  poindng  to  survivorship  are  more  obviously  to 
be  referred  to  the  antecedent  persons,  namely,  the 
executors,  than  to  the  widows,  it  follows,  that  the  in- 
terest intended  to  be  given  to  the  widows  was  an  ab- 
solute one.  Putting  that  construction  upon  the  bequest^ 
there  will  be  a  lapse  as  to  one  moiety,  and  the  other 
moiety  which  vested  in  the  surviving  widow  will  belong 
to  her  representative. 

2%«  Master  of  the  Rolls. 

It  is  impossible  to  put  any  rational  construction  upon 
this  bequest.  It  must,  therefore,  be  considered  as  void 
for  uncertainty;  and  the  1000/.  will  consequently  form 
a  part  of  the  residue. 


r.  I 


•      ';  L-     • 
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Where  in  a  ^V^HIS  was  ^  bill  filed  by  the  personal  representatives 
S£S\"^  Q^Otertb  Wmiatm,  deceased,  for  the  pttfpoae  of 

power  of  ap»  bnvkig  *  stttti  df  25/.  a  jear  ia  ike  Long' Anmiitietf 
^'r^  D»L  ^  ttTttisiibrved  to  them,  aoeorAng  to  the  trusts  of  the  mr** 
sealed,  pub-  riaga  s^tftkiiNSM^  Mn  afid  M nd.  WHOtmB.  Uodier  tilBt 
d^' At^  sallhDuittt;  whicsli  wi»  ex^H^Md  in  FOna:^  1 800»  imnKH 
presence  of  disbetybefetftf  the  BnarH»^,  the  stoek  in  question,  whMh 
is  siveD  to  the  ^MH-'tka'  |j»opaTty  of  iho'ittteiided  wife^  was  ¥este<  &£ 
rtrndS^^i?"  ti(isteeai  op^  tnwf  for  'th«  separate  use  of  the  WW 
coverture,  for  life,  with  remainder,  as  she  should  by  deed  or 
melir^!^  wiMiig,  by  her  signed,  sealed,  and  delivered,  in  Ibeiire- 
wards  exe-  stileQ  of  and  at€esled  by  two  eredible  witnesses  *^^ 
wife  is  proved  ^  ^^^  '^  ^^  <^^  teMament  in  writing,  or  any  ebttftSI 
as  a  will,  thereto,  to  be  by  her  sifnied,  sealed,  puMSshed,  "aiift 
'c^n^fu'd^Ly  declki^d  in  the  presence  of  the  Kke  ttumb^r  oT  «a«H 
^f^tht^ccl^  witnesses,  limit  and  appmnt;  and  in  deftuH  oF'iiieitSt 
siastical  appointment,  upon  trust  for  the  ehildrett  of  Afe  ^ii^ 

the^instr^       riage,  with  remainder  in  default  of  appoihtdietit|'  arid 


ment  pro-  qh  fiuiore  of  such  childroi,  in  trust  for  the  dAedAM 
Sdlla^fs''    fatisband,  his  executors,  administrators, and Isd^'^^ 

bound  to  COD-    "      ■  .  -  •  i     j-r-.i-p 

sider  it  as  a  •      r. 

valid  exe-  The  marriage  took  eflbet,  bnt  the  pardtfi  iiej^ttS 

JSw,?ftS  rn  th6  month  of  Jftfj^  in  the  same  y^,' 18002  ^'Hiri 
instninient  be  WUltam^  the  husband,  died  in  the  monOi  iX  Tk^diM 
g^^^Vave  i^l^ng'  tetfving  no  fs^e  df  tb^'tntirtbge.*   IK  mi 

been  executed  year  1809  his  wife  interniitt^lM  #tfli  i  tt*«Jnf'6FHii<5 
with  the  for-  ^  ___ .    ,       ,  ,  ^  .         ,  .„  ,        ,      , 

malities  pre-     name  of  Whttchurchy  and  from  that  time  till  her  death, 

smbedbythe  ^hicb  http^ned  %i  <^  yter  18^d,  ifontfeued  mider 

^overture.  .  ypon  the  death  of  Mrs.  Wkiichwxhf.yy^ 
had  no  issue  by  either  marviag^  Mr.  Milward^  one  of  the 
trustees  of  the  marriage  settlemeot,  retained  and  «ppvp^ 
priated  to  his  own  use  the  dividends  of  the  stock,  and  con- 
tinued 


power. 
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tiDued  to  do  80  until  the  year  1890,  when  he  died,  leaving       IM*^ 

the  Defendants  Sfntard  and  Twffori^  his  executors^  and  \}  ^ 
the  Defendant  Qo^fer%  bi»  ce^roaiaie}  aunriving  him.  %, 


Xbe  personal  repreaonte^yes  of  the  first  hqsbaafl 
disputed  the  Yalidity  of  this  appointment)  and  filed.tbe 
pref^  bill  in  the  year  18S8»  asserting  theic  title  to. the 
stw^.  SbortljT  after  the  filing  ^  the  bill  a  suit  wee 
WlituUd  in  the  Ecclesiastical  Court  by  Mr.  and  Mrtf« 
<^tf€if|pqjb  to  have  the  instrument  of  appointmeial  ad* 
mitt^d,  to  probate  as  a  will ;  and  on  the  Slst  of  FebrmtyL 
|A93|  Sir  John  NichoU  made  a  decreet  allowing  the 
^u^rument  to  be  proved,  and  granting  a  limited  adis^ 
nistr^;^  to  Mr.  and  Mrs.  Grfenway*  Upon  it  subiei 
qaent  application«  made  on  the  1 9th  of  April  18S4,  at 
)b4;ff)f^apce  of  the  personal  r^esentatives  of  Mr.  Wil- 
liqtmf  to  b^e  Ihi^  administration  reealled»  the  ^oestioil 
wUi^sV9fB^  to  the  validity  of  the  jnetriiment  as  a  wit 
v/^  iffilly.i^gl^  and  consideised;  a^d  Sit  J.  NkM 
ifl^hci^.to  his  i^npei:  qpiiuQp.:    •  r 

Mr.  Pmb^rUn  and  Mr.  Chiag,  for  the  FlaintiS. 

The  learned  Judge  in  the  Ecclesiastical  Court,  who 
granted  administration  with  the  will  annexed  to  Mr.  and 
Mrs.  Qteenmyf  did  not  make  his  decree  without  feel- 
ing 


Aftar  the  death  oC  Miimrd^  a  claim  was  madeio  t^ 
l40^g  Annnitin  on  the  part  of  the  Defendants^  ^tt. 
and  Mrs^  Grr«nmy»  who  produced  D»  the  8«rvi«ii^ 
trustee  an  instrument  in  the  leslamrnlary  fondf  andipar^ 
poitii^  to  be  an  appcentment  by  will,  exfiomedlgr' !(»« 
WUUam  in  the  month  of  (kHibtn  180q»  after  thetai^ps^ 
i3ld0o»  but  during  her  first  hnabi^iid'a  lifetime^  ^.dk(9  ^  >  r.  ] 
posi^pg  of  the  liOi^  Annittiies  to  MrvilfihR^n^  thi.'tiai»r 
tae^for  lifei  with  remaioder  ta  Mre.  C&fmt»|yiabsoliitfily^ 


#  •     < 
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18S41        ing  and  expressing  very  great  difficulty  on  the  qaestion* 

*^  ^   "'     He  considered  the  case  to  be  a  norel  and  extremely 

Douglas       ^  , 

V.  doabtful  one^  there  being  no  autbority  directly  in  point ; 

Coopfia«  gjjj  jjg  appeared  to  rest  his  decision  mainly  on  the  fact 
that  the  second  husband  coold  take  no  benefit  in  the 
settled  property,  and  had  no  interest  to  dispute  the  will 
made  by  his  wife  during  her  former  coverture.  The 
conclusion  to  which  Sir  </.  Nichoil  finally  came,  boweter, 
by  which  he  recognised  the  appointment  as  a  valid  wiD, 
seems  equally  opposed  to  principle  and  authority.  The 
power  was  reserved  to  Mrs.  Williams  for  the  sole  pur- 
pose of  protecting  her  aga?nst  the  rights  of  her  husband 
in  the  event  of  his  being  the  survivor;  Horseman  yl 
JEbhey  (a).  There  is,  therefore,  strong  ground  for  con- 
tending that  as  Mr.  Williams  died  before  his  wife,  the 
power  given  to  her  by  the  marriage  settlement,  as  well 
fb  any  appointment  she  might  have  made  under  \U 
became,  when  she  survived  him,  wholly  inoperaitive  (5). 

Independently  of  that  argument,  however,  all  the 
cases  concur  in  holding  that  marriage  operates  as  a  i^ 
vocation  of  a  will  made  by  a  woman  while  she  is  tjifmt 
sole,  and  renders  it  an  absolute  nullity;  Forse  4*  ffem*' 
Nin^s  case  {c) ;  so  much  so,  that  it  will  not  be  set  tip  ii^ 
a  valid  instrument  by  reason  of  her  having  afterwards 
become  discovert,  and  having  allowed  it  to  remain'fh, 
her  possession  uncancelled  till  her  death ;  ^Mr^.  LervUfH 
Case,  (rf)  So  in  Hodsden  v.  tJotfd  {e\  where  a  pbwei*  barf 
been  reserved  to  the  wife  by  marriage  articles  to  dUpose  <if 
her  property  by  will  aftefr  marriage,  a  will  mad^  by'tb^ 
lady  subsequently  to  the  articles,  but  a  few  hours  before 

the 

(a)  1  Jac»  4*  Walk,  5S I .  (c)  4  Rep: (SO.  h. 

(h)  See,  however,  Morwan  v.  (d)  4  Bum^  JE,  X.  51* 

Thompson,  3  flog. 239.;  Sievens  (O  «  ^^o.  C.  C.  534.,  and  at 

r.  Bagwell,  15  Vet.  139,;  and  law,iiaj».    Doe y.  Staple^ %T,R. 

Dmgwelly.  Askew,  1  Cox,  427.  «M. 
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the  marrJQge^  was  hdd  to  be  revokied  by  the  marriag^.  It 
is wpQssible to CQUsidqr this  t^tatrix as plaqed ina moFf 
favourable  situation  by  the  effect  of  the  pow/er  r^9^v^ 
in  the  marriage  settleroenti  than  she  would  have  been  in 
as  ajeme  sol^i  and  from  the  authorities  cited  it  J9,  clear 
that  if  the  instrument  in  question  had  been  e^eciite4 
after  her  first  husband's  death,  and  at  a  time  when  shf^ 
wail  9^  feme  sole,  her  subsequent  o^rri^ige  to  Mr.  WVt^ 
clmrch  must  ipso  facto  have  revoked  iu  Undoubti^y 
where  a  ppwer  of  appointment  ov^r  personal  est^  by 
will  is  giveif  to  a  married  woowiy  thei  inst]:m9eot  ini|s(y^f^ 
proved  in  the  Ecclesiastical  Courts  a, will »  O^er^y^ 
Idyer  {a\  Sione  v.  Forst/ih  {b) ;  but  Bick  v.  CockeU  (c\. 
s^ws  that  the  Court  requires  not  only  thajt  the  seal  of  the 
^i^Iesiastical  Court  be.  affixed  to  it  as  a  will,  but  also- 
aome  proof  that  it  is  a  proper  execution  of  the  power^. 
Assunung  it  to  be  a  valid  testamentary  instrument,  and. 
alsp  to  be  duly  executed,  it  is  still  open  to  this  Court  to 
give  it  what  effect  it  may  think  fit 


isa4* 


.  The  Ma8T£B  of  the  Rolls  said,  that  assuming  the 
q^oition  to  be  properly  cognisable  in  this  Courts  his 
doubt  would  be  whether  the  second  marriage  did  not 
revoke  the  will*  He  should  have  been  disposed  to 
think  that  it  did ;  and  upon  this  principle,  that,  as  the 
power  iieserved  by  the  setdement  to  the  wife  to  make  a 
^1  daring  the  coverture  was  given  simply  to  protect 
hertagi^insit.the  first  husband,  she  was  to  be  considered/ 
during  the  first  hpsband's  lifetime,  as  vifeme  soles  and 
supposing  .this  will  to  have  b^en  made  at  a,  time  when 
th^  testatrix  was  2^ feme  sok^  h^r  second  marriage  would 
clearly  amount  to  a  revocation.  These,  however,  were 
considerations  into  which  he  had  no  right  to  enter.  The 
instrument  here  must  now  be  taken  to  be  a  valid  testa- 
mentary 

(a)  S  P.  Wnu.  623.  (b)  Doug.  707.  (c)  9  Fes.  369. 
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18M.  meolary  paper,  and  the  only  office  of  this  Coait  was  to 
Me  that  it  had  been  daly  executed  and  atteHedaooonliiig 
to  the  power. 

Mr.  Pemberton  then  smJ,  that  sach  being  his  Honoris 
opinion  be  should  not  attempt  to  carry  the  argaiaent 
§mAMri  The  atteslatioa  and  eneutian  of  ^  willV  ^e 
admitted)  w^c^  ssAdently  proved  by  the  depoatioas.  ' 

Mr. Bukmtiikf  Mr.*  Tiaary,  Miw  IJwdt  Mff.Gfarrvil^ 

'  and  Mr.  BetheU^  for  the  different  DefendantSi  submitted 
thatrdie'bUl  01^  to  b«  diatniased  with  oasts. 

-  Thit  Master  vfike  Bolls* 

The  power  given  to  the  wife  is  to  appoint  by  a  wTH 
signecl,  sealed)  published,  and  declared  in  the  presence  of 
two  credible  witnesses.  The  Ecclesiastical  Court  having 
determined  that  the  instrument  set  up  by  Mrs.  Greenwe^ 
is  a  will|  this  Court  is,  by  that  decision,  precluded  from 
questioning  it  as  a  will,  and  is  bound  to  consider  it  as  a 
valid  appointment,  if  it  appear  to  have  been  executed 
with  the  formalities  prescribed  by  the  power.  These  cti*- 
cumstances  being  sufficiently  proved  by  the  evidence  in 
the  cause,  the  bill  ought  to  be  dismissed ;  but  eon^det^ 
ing  that  the  instrument  had  not  been  eatablished  to  be  a 
will  at  the  time  when  this  suit  was  instituted,  alifapugl^ 
'Mrs.  WMithmrch  had  then  been  dead  sixteen  yeaia^  and 
that  the  Plaintiffs  upon  her  death  acquired  ^j^rmijm^ 
title;*  and  constdering  also  the  novelty  of  the  tase  &nd 
the  doobt  expressed  by  the  learned  Jfiidge  in  the  !l^ocler 
siastical  Cdui^tf  J  think  it  only  reasdhslble  that  the  costs 
of  the  suit  riioald  come  out  of  the  fund,  at  the  same 
time  making  a  declaratiop^  that  the  Defendant  Mrs. 
Greewway  is  entided  to  the  stock. 
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March  13* 
JIfajr  1. 


TN'tlteiilMih  of  .AgW^'lSSi,  l^iMnKM  J^fai^ii^ 'vte  AnaKeo,re- 

^  ^ms  tlmi  an  wXv^  Msident  in  ja^sted^^fMitauMA^Hi  'H^i^^^'^' 
th«  names  of  trustees  a  freehold  house  in  Wardowr  Sireet^  chased  an 
Jkepride  ^  which  he  ^M  am  oCifiS  oWn  :nimifid6.'wT       ^'fii''^ 

.,,  '  1    :.  •  '\  r ,  '  *  ...   holdland^ 

and  also  a 
On  the  Mch  of  3%  I^lte9»'  bftltte  «f  denJMMta  lease  for 

under  the  privy  seal  were  passed  in  the  usual  form,  a  long  term 
whereby  his  Majesty  Georgt  the  Fowrth  gnutfed'ttito  afterwards 
^t  said  Francis  Fourdrin^  therein  described  as  forip^Iy  fetters  of 
pt  MaUaigne^  in  the  kingdom  of  France,  but  then  of  denization, 

*    "'       '    '  ivnicn  in 

J^ardour  SireHy  in  the  county  of  Middlesex,  and  unto  fhe  terms  con- 
six  other.persons  therein  mentioned  and  described,  ah'ens  {•■red  upon 
V             '                                                                      J      •   I     1  nun  not  only 
Dorp^  that  they  and  each  of  them  should  and  might  be  the  jpower  of 

free  denizens  and  liege  subjects  of  his  Majesty,  his  heirs  JJ[2SS"]J* 
ami  successors ;  and  that  their  and  each  of  their  heirs  future^but 

respectivply  should  and  might  be  liege  subjects;  and  that  and^enjoJSng 

as   alllands winch 
nJ  :>       :.     .  hehad  there- 

.ff^fimaraiired':  Held  that  be  had  power  to  devise  the  freehold  and  chattel  interest 
uTTand  which  he  had  purchased  previously  to  the  letters  of  denization. 
a  di^  Ids  ^U  he  directsd  aU  his  property  to  be  sold  and  coipicrted  into  money, 
apd  aft^r  charging  this  mixed  fund  with  his  debts  and  legacies,  gave  the  reudue 
TMneUs  rodent  abroad,  one  of  whom  was  his  heir-at-law:  tit^d  that  the  rule  which 
hrappttcablp  to  shxritabhi  beqmstt  was  appUdible  in  such  axjasei  ^at  the  interest  in 
land  and  the  pvre  personal  estate  must  respectively  be  valued  and  bear  their  pro- 
IxTOotts  of  the  debts  and  legacies;  and  that  the  residue  of  the  -interest  in  land 
pWf^ng^^o^  ttrown^and  tho  re^dde  oi  the  p^re  pepop^l  estate  to  the  aliens. 

A  testator,  under  h^  wife's  appointment,  was  entitled' to  Her  residuary  estate, 
tMrj^eil  with  her  pecuniary  Tegaciosy  ins^hidlttS'^Ott^of  too// to  S^  and  another  of 
100/.  to  M^t  vbo  was  a  jpanied  womap,  to.  her  separate  use.  independent  of  her 
husband;  and  it  was  left  to  nis  -  discretion  either  td  bay  the  charges  in  his  lifetime 
actohdireot  tJiein< cotbe  {lidd liy  bis< ezecotors..  fie  liidnot  pay  them  in  his  lifetime ; 
but  amongst  other  legacies  which  by  his  will  he  directed  his  executors  to  pay,  was 
1^  sdih  df  500^  to  J.,  and  a  torn  dif  loO^.  to*  JIf.  not  limited  to  her  separate  use: 
Held»  that  the  sum  of  lOo/.  given  to  J*  by  tlia  appointment  of  the  wife,  was  satisfied 
by  the  500/.  bequeathed  by  5ie  testator ;  and  that  the  sum  of  100/.  bequeathed  to 
M,  was  in  addition  to^  and  not  a  satisfaction  of,  the  lOO/.  given  to  her  separate  use 
by  the  wife. 
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1 834.       as  well  they  as  the  heirs  of  each  of  thetn  respecdvely  might 
Fou&oaiN      *"  *''  things  be  treated,  reputed,  held,  and  governed  as 
o.  liege  subjects  bom  within  the  United  Kingdom  of  Great 

Britain  and  Ireland;  and  that  they  and  each  of  them, 
and  the  heirs  of  each  of  them  respectively,  might  in  and 
by  all  things  have,  exercise,  use,  and  enjoy  all  and  all 
manner  of  actions,  suits,  and  plaints  of  what  nature  or 
kind  soever  in  all  the  courts,  places,  and  jurisdictions 
whatsoever  within  the  said  United  Kingdom  or  els^ 
where  .within  his  Majesty's  dominions,  and  in  them 
to  plead  and  be  impleaded,  answer  and  be  answered, 
defend  and  be  defended  as  any  liege  subjects  bom 
or  to  be  born  in  the  said  United  Kingdom  might 
or  could;  and  moreover  that  the  said  Francis  Four" 
drin,  and  the  other  persons  therein  named,  and  their 
heirs  respectively,  might  lawfully  and  with  impunity 
at  their  pleasure  acquire^  receive,  take,  have,  hold, 
purchase,  and  possess  lands*  tenements,  rents,  reve- 
nues, and  services,  and  all  other  hereditaments  what-* 
soever  within  the  said  United  Kingdom,  and  other 
his  Majesty's  dominions ;  and  might  use  and  enjoy  the 
same  to  them  and  their  heirs  for  ever,  or  in  any  other 
manner  whatsoever ;  and  might  give,  sell,  alienate,  and 
bequeath  the  same  to  any  person  or  persons  as  they 
should  think  fit,  and  as  fully,  freely,  quietly,  entirely, 
and  peaceably  as  any  liege  subjects  born  within  the  said 
United  Kingdom  might  or  could;  and  that  they  and 
each  of  them  and  their  heirs  respectively  might  freely 
and  lawfully  claim,  retain,  and  enjoy  manors,  lands, 
tenements,  rents,  and  hereditamentstheretofore  given, 
granted,  or  assigned  to  them,  or  any  of  them,  by  his 
Majesty  or  by  any  other  person  or  persons  whatsoever, 
as  fully,  quietly,  entirely,  and  peaceably  as  any  liege 
subjects  bom  within  the  United  Kingdom  might  or 
could ;  and  that  they  and  each  of  them,  and  their  heirs 
respectively  might  have  and  possess  all  and  all  manner 

of 
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of  liberties,  franchisesy  and  privileges  of  the  said  United        1834. 
Kingdom,  and  other  his  Majesty's  dominions,  and  use     *  -  ^  "  ' 

J  .  1  i.       1  .  .1  FOUBDBIN 

and  enjoy  the  same  freely,  quietly,  and  peaceably,  as  «. 

liege  subjects  bom  within  the  said  United  Kingdom,      <^<'^i'bt. 
without  any  disturbance,  molestation,  hindrance,  vexa- 
tion, claim,  or  grievance  whatsoever  of  his  Majesty,  his 
heirs,  or  successors,  or  of  any  other  ministers  or  officers, 
or  any  others  whatsoever. 

On  the  25th  and  26th  oi  May  1822,  the  trustees  con- 
veyed to  Francis  Fourdrin  in  fee  the  freehold  house 
in  Wardour  Street  which  he  had  purchased  in  their 
names. 

On  the  10th  of  June  1810|  nearly  twelve  years  prior 
to  the  letters  of  denization,  Francis  Fourdrin  had  pur- 
chased premises  at  Paddington,  held  on  a  lease  for  a 
long  term  of  years;  and  on  the  8th  of  March  1817,  he 
assigned  this  lease  in  trust,  by  way  of  settlement  on  his 
wife,  who  was  an  English  woman,  with  power  to  her, 
notwithstanding  her  coverture,  to  dispose  of  the  lease 
by  her  last  will  and  testament. 

On  the  28d  of  June  1824,  Mrs.  Fourdrin  made  her 
will,  duly  executed  in  pursuance  of  her  power,  and  there- 
by gave  the  lease  of  the  premises  at  Paddington  after  her 
death  to  her  husband  Francis  Fourdrin^  his  executors, 
administrators,  and  assigns,  charged  with  certain  sums 
for  the  benefit  of  the  legatees  therein  mentioned. 

Mrs.  Fourdrin  died  in  the  month  of  July  1827,  in 
the  lifetime  of  her  husband,  who^  after  her  death, 
made  his  will,  bearing  date  the  4th  of  June  1828,  and 
duly  attested  to  pass  freehold  estates  by  devise.  By 
his  will,  the  testator  gave  and  bequeathed  all  his  free- 
hold, copyhold,   and  leasehold  property,  and  all  his 

Vol.  III.  C  c  household 
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1954^  bousehold  goods  and  fiirnitare,  pble^  wines,  ImiB, 
and  erery  other  property  of  whalerer  denominatioiiy 
to  be  sold  by  bis  executors  as  soon  as  conTenieody 
might  be  after  bis  decease^  and  disposed  of  as  he  should 
thereafter  direct;  and  he  enjoined  and  requested  hb 
heir-at-law  to  concur  with  his  executors  in  the  tale  of 
hb  freehold  and  copyhold  estates;  and  as  to  all  other 
his  personal  estate  whatsoerer,  he  directed  hb  executors 
to  pay  thereout  a  number  of  pecuniary  legacies  which 
he  specified^  Lastly,  he  bequeathed  all  the  residue  of 
hb  property,  after  payment  of  hb  debts  and  funeral 
and  testamentary  expense^  equally  among  such  of  hb 
three  brothers  and  sbter,  described  as  then  residing  in 
France  or  elsewhere,  as  might  be  living  at  his  deeease; 
and  he  appointed  the  Defendants  GowtUyi  O^ffi  <^d 
Toppin  hb  executors. 

The  testator  died  soon  after  the  execution  of  hb  will, 
leaving,  besides  the  freehold  messuage  in  Witrdaur 
Sireei  and  the  leasehold  prembes  at  Paddingtonf  other 
leasehold  property  which  he  had  purchased  subsequently 
to  the  date  of  the  letters  of  denization.  Two  of  the 
testator's  three  brothers  died  before  him.  The  sur- 
viving brother,  who  was  his  heir<«al->law,  afterwards  died 
before  the  institution  of  the  suit;  and  the  sister,  having 
obtained  adroinbtration  to  the  estate  of  that  brother, 
filed  the  present  bill  to  have  the  trusts  of  the  will  carried 
intoeflPect 

At  the  hearing  of  the  cause,  the  usual  inquiries  and 
accounts  were  directed;  and  the  Master's  report  having 
(among  other  things)  foudd  that  the  surviving  brother 
and  sister  of  the  testator  were  aliens,  residing  in  a 
foreign  country,  the  cause  now  eauie  on  for  further 
directions. 


In 
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In  the  course  of  the  discussiotf  several  questions  i^ere 
raised,  of  which  the  most  important  w^re,  whether, 
under  the  circnmstantces  stat^,  the!  testator  failed,  by  the 
letters  of  denizatioin,  acquired  the  power  to  dispose  of 
the  freehold  house  in  TVardour  Street^  and  the  leasehold 
premises  at  Paddington  by  his  will;  —  whether  the 
general  conversion  which  the  testator's  will  directed  to 
be  made  by  his  executors  could  be  carried  into  effect 
for  the  benefit  of  his  alien  brother  and  sister;  and  ho#, 
in  the  event  of  such  conversion  foiling  to  any  extent, 
the  charges  on  the  several  descriptions  of  property  were 
to  be  apportioned,  with  referehce  to  the  admitted  right 
cf  his  residuary  legatees  to  the  Surplus  of  the  purely 
personal  estate. ' 


J6i^. 


FotEDilN 
GoWDET. 


Mr.  Beames  and  Mr.  Rogers^  for  the  Plaintiff. 

The  first  question  is  with  respect  to  the  testator's 
freehold  messuage  in  Wardour  Street,  The  conveyance 
of  that  messuage  was  macle  to  two  persons  who^  on  the 
face  of  the  instrument,  appeared  to  be  the  absolute 
owners,  although,  as  the  whole  of  the  purchase  money 
was  paid  by  the  testator,  they  were  in  reality  trustees  for 
him.  The  testator  was  an  ali^n  friend,  and  the  older 
authorities  shew  that  an  alien  friend  is  capable  of  taking 
and  holding  property,  and  dealing  with  it  as  his  own. 
It  is  iiis  to  all  intents,  until,  upon  office  found,  a  title 

I 

becomes  vested  in  the  Crown.  So  it  was  resolved  in 
Pag^s  case  {0)9  where  it  is  stated  that  there  are  two 
manner  of  offices,  one  **  of  entitling,"  that  is,  giving  title 
to  the  Crown,  and  the  other  **  of  instruction,"  which 
presupposes  the  existence  of  title  in  the  Crown,  and 
only  Serves  to  distinguish  and  specify  the  particular 
property  over  which  the  Crown's  tide  extends.  This 
doctrine  was  under  the  direct  consideration  df  the  Court 

m 

(a)  5  Rep.  5S.  ^ 
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in  Attomeif'General  ▼•  Weedon.  {a)   In  that  case  a  legacy 
had  been  left  to  a  Frenchman,  an  alien  enemy,  but  who,  in 
consequence  of  peace  being  proclaimed  between  France 
and  England,  ceased  to  be  such  enemy  before  the  inqui- 
sition was  returned ;  and  the  Court  resolved  **  that  the 
inquisition  taken  afterwards  did  not  relate  to  set  up  this 
forfeiture;  for  the  cause  was  but  temporary,  and  that 
cause  being  removed  before  the  King's  title  was  found,  the 
forfeiture  should  not  relate."     Lord  Coke  also  considers 
the  status  of  an  alien,  with  reference  to  any  lands  he  may 
have  previously  acquired,  to  be  materially  improved  by  a 
grant  of  letters  of  denization,  (i)   In  an  anonymous  case 
in  Goldsborough  (c),  where  an  alien  purchased  land  in 
tail,  with  remainder  to  a  stranger  in  fee,  and  the  alien 
suffered  a  recovery  to  his  own  use,  and  then  office  was 
found,  the  question  was  as  to  the  effect  of  this  recovery 
on  the  remainder.   The  Court  there  said  that  **  the  office 
hath  relation  for  the  possession  of  the  alien,  but  it  hath 
no  such  relation  to  say  that  the  alien  never  had  the  pro- 
perty ;"  and  the  alien  was  held  to  have  sufficient  estate 
in  him  to  enable  him  efiectually  to  destroy  the  remainder. 
In  another  anonymous  case  in  the  same  book  (d),  and 
referred  to  as  authority  by  Mr.  Cruise  {e\  an  alien  pur- 
chased lands,  and,  before  office  found,  the  Queen  by 
letters  patent  made  him  a  denizen ;  and  the  question  put 
to  the  Court  and  much  discussed  was,  as  to  the  effect  of 
the  denization  upon  the  previously  purchased   lands; 
and  on  that  occasion  a  majority  of  the  Judges  concurred 
with  Chief  Justice  Anderson,  who  expressed  a  clear 
opinion  that  the  lands  were  not  in  the  Queen  before 
office,  and  therefore  the  confirmation  was  good ;  con-> 
sidering,   apparently,   that   the   letters    of   denization, 

coming 
(a)  Parker^  267. ;  and  see  At-         (c)  102.  pi.  7. 

iomgy-Qenerai  v.  DupleuU^  ibid.         [d)  Ootdt.  29.  pl.4.  1  Leon.  47. 

144. 
(&)  Co.  LUt.  2.  b.  278.  b. 


pi.  61. 
(e)  Dig.  tit  52.  ch.  ii.  sec.  38. 
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coining  before  office,  operated  to  confirm  the  alien's  im-        1834. 
perfect  title.     That  principle  is  directly  applicable  to     ^     -  *  ' 
the  case  now  before  the  Court.     Besides,  in  the  present  v, 

case,  so  long  as  the  testator  was  an  alien  the  property 
remained  in  the  trustees,  he  having  no  more  than  a  trust 
interest;  and  it  appears  from  Solk^s  Abridgment  (a),  that 
*'  if  an  alien  purchase  in  fee  in  the  name  of «/.  &,  in 
trust  for  him  and  his  heirs,  though  it  be  found  that  the 
land  was  in  trust  for  the  alien,  and  that  J.  S.  had  the 
legal  estate,  yet  the  King  must  sue  in  Chancery  to  have 
the  trust  executed  for  his  benefit."  The  result  is,  that 
until  office  found,  the  tesiator  had  clearly  capacity  to 
take  and  hold  the  lands  in  question,  and,  such  being 
the  state  of  the  property,  the  letters  of  denization  super- 
vened, and  rendered  his  title  indefeasible. 

These  letters  are  in  point  of  form  of  the  most  general 
and  comprehensive  kind,  referring  in  terms  as  well  to 
lands  previously  acquired  as  to  lands  thereafter  to  be 
purchased,  and  it  is  impossible  upon  any  reasonable 
construction  to  restrict  their  application  to  the  latter. 
They  must  operate,  therefore,  either  as  a  grant  and 
release  to  the  testator  of  any  inchoate  rights  which 
the  Crown  might  have  had  in  his  previous  purchases, 
or,  what  C.  J.  Anderson  seems  rather  to  have  thought, 
as  a  confirmation  of  his  theretofore  imperfect  title.  In 
either  view,  the  testator's  title  became  for  all  purposes 
perfect,  both  as  to  his  freeholds  and  leaseholds,  and 
these  were  of  course  disposable,  and  were  effectually 
disposed  of  by  his  will,  in  the  same  way  as  his  sub- 
sequently acquired  property,  as  to  which  there  is  no 
dispute.  These  letters  of  denization  are  in  the  usual 
form  in  which  such  letters  have  been  usually  granted ; 
Fish  y.  Klein,  {b)     The  form  is  in  fact  the  same  as 

'  has 
(a)  1  RoU.  Ab.  194.     1  Bac.         (h)  ^Mer.AZU 
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183f«       bag  bfBen  iq  u^  fron^  the  reign  of  Queen  Elizahctk 
V    '^       downwards ;  and  it  ha3  never  till  this  time  been  sup- 
o.  posed  that  in  inserting  a  general  daose,  applying  equally 

GowoBT.  ^  p^^  ^qJ  future  purchases,  the  Crown  was  exceeding 
it$  powjers  or  contravening  either  the  common  law  of 
the  land  pr  any  positive  statute.  Of  the  legality  pf 
such  a  grant  there  can  be  no  doubt;  for,  except  in 
so  far  as  he  if  restrained  by  express  enactment,  the  King 
may  by  yirfue  of  his  prerogative  confer  on  an  alien 
all  the  rights  which  belong  to  his  natural  born  subjects. 
Tbe  $2  H.  8.  c*  16.  in  qualifying  as  to  certain  points 
t^e  ppwer  pf  the  Crown,  with  reference  to  aliens,  in 
^ect  recognises  and  confirms  the  prerogative  in  every 
par^cular  which  is  npt  made  the  sul^ect  of  a  restrictive 
provision ;  for  the  seventh  section  contains  an  express 
dedaration  that  in  all  letters  of  denization  granted  to 
aliens  shall  be  inserted  a  proviso,  that  such  denizens 
shall  be  obedient  to  the  laws;  except  it  shall  be  the 
King's  pleasure  to  grant  such  aliens  any  special  liberties 
pr  privileges  more  or  otherwise  than  are  allowed  by  the 
statutes,  in  which  case  all  such  liberties  and  privileges 
must  be  plainly  and  specially  expressed  in  the  letters 
pi^tient.  And  the  same  observation  applies  to  the  47  Q*S. 
St.  2«  c  24. 

If  there  is  any  difference  between  the  leasehold  and 
freehold  property,  it  is  only  this,  that  the  right  of  an 
§Uen  fri^n^l  \o  acquire  apd  to  hold  leaseholds  to  his  own 
i^e  appears  in  several  cases  to  have  been  realised, 
without  regard  to  the  qualification,  sometimes  super- 
added, th^t  the  leaseholds  shall  be  necessary  for  the 
purpose  of  habitation  and  carrying  on  his  business; 
CqxfVlff^  ?^^  {p)  >  4non.  (i).  With  respect  tp  the  lease- 
hold 

(fi)  Cro.  Car.  8.  {b)  Bendk  10.  And.  85.  Dyer, 

2.k  pis. 


CASES  IN  CHANCERY. 

Md  prami^es  at  Paidingicm^  as  Uiey  oame  to  the  testator 
ttiider  the  appotntment  of  his  wife,  subtequeotly  to  the 
date  of  the  letters,  the  question  does  not  arise,  any  more 
Jthan  with  -respect  to  the  other  leaseholds  wbidi  he  pur* 
chased  after 


3»t 


o. 


The  interest  taken  by  the  residuary  i^tees^  being 
given  to  them  as  an  interest  in  money  and  not  in  land, 
is  not  open  to  the  obgectaon  founded  on  the  cireum* 
stance  of  their  being  aliens.  The  lands  are  dueeted 
to  be  sold  by  the  executors ;  an  absolute  conversion  out 
and  out  is  to  be  made,  and  the  surplus  of  tha  produce 
after  paying  the  debts  and  pecuniary  Iq^acies,  is  to  be 
divided  in  the  shape  of  personal  estate  between  the 
sister  and  the  next  of  kin  of  the  brother  who  survived 
the  testator. 

Mr.  Afcml,  for  the  next  of  kin  4>f  the  baother  who 
survived  the  testator. 

Mr.  Bkkenieih  and  Mr.  CUngf  for  the  trustees  and 
executors. 


Mr.  ffiwys  for  the  Crown. 

Although  the  Crown  is  not  entitled  to  the  possession 
of  lands  purchased  by  an  alien,  unless  upon  office  found, 
the  alien  only  holds  them  in  the  mean  time  for  the  benefit 
of  the  King,  being  seized  until  office  to  the  use  of  the 
Crown ;  and,  upon  the  death  of  the  alien,  the  Crown  is 
in  the  constant  habit  of  seizing  them  before  office,  (a) 
And  this  is  the  doctrine  of  all  the  text  writers,  none 
of  whom  have  ever  conceived  that  a  grant  of  letters 
of  denization  could  have  any  retrospective  operation : 

CoMn's 

{fl)  Co.  lAu,  %.b. 
Cc  4 


GOWBST. 


SB2  CASES  IN  CHANCERY. 

1834.       Cahinft  ca$e.  {a)    The  statute  of  Hen.  8.  (6)  oontains 
Foir»DftiN     "®^^*ng  which  extends  the  powers  of  tlie  Crown  in  re- 
o.  liering  aliens  from  disabilities,  except  in  the  particular 

pouts  specified ;  that  statute  being»  in  ftct,  not  a  restrict- 
ing, but  an  enabling  statute,  and,  therefor^  to  be  construed 
strictly.  The  circumstance  that,  prior  to  the  denisation, 
the  legal  estate  of  the  messuage  in  Wardour  Street 
remained  vested  in  trustees,  furnishes  no  solid  ground 
of  disdnction ;  since,  if  they  were  trustees,  the  Crown 
was  entitled  to  the  benefit  of  the  trust  So  far  as  the 
right  was  concerned,  the  trust  would  depend  upon  the 
legal  principle;  the  mode  in  which  the  title  of  the  Crown 
was  to  be  asserted,  would  be  different,  but  the  result 
would  be  precisely  the  same.  The  alien  would  be  seised 
in  the  one  case,  and  would  be  entitled  to  the  benefit  of 
the  trust  in  the  other,  till  the  Crown  set  up  its  claim; 
and  the  moment  that  was  done,  whether  by  inquisi- 
tion and  office,  or  by  a  suit  in  equity  founded  upon 
that  proceeding,  the  right  of  the  Crown  would  attach 
upon  the  property,  and  perfect  by  relation  the  inchoate 
title  which  the  very  act  of  purchase  had  given  to  the 
Crown  originally.  The  title  of  the  testator  to  the  mes- 
suage in  Wardour  Street  was  a  conveyance  by  trustees  of 
a  trust  estate,  which,  at  the  time  when  they  conveyed  it, 
belonged  to  the  Crown ;  and,  of  course,  such  an  instru- 
ment could  pass  nothing  to  the  testator.  If  letters  of 
denization  are  construed  to  operate  retrospectively,  the 
necessity  of  applying  to  the  legislature  for  acts  of  par^ 
liament  to  naturalise  foreigners  who  settle  and  acquire 
lands  in  this  country  will,  in  most  cases,  be  done  away 
with  \  for  the  main  object  of  such  acts  will  be  much 
more  speedily  and  cheaply  accomplished  by  a  royal 
grant ;  a  consequence  which  certainly  has  hitherto  not 

been 

(a)  7  Rep,  85.  Blackti.  Cmam.         (6)  32  Hen.  8.  c.  16. 
vol  i.  pp.S7S— 574. 
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been  contemplated,  and  which  might  frequently  prove       18S4. 
dangerous  to  the  state.    It  may  be  true,  that  letters  of     p  nEDaw 
denization  have  long  run  in  the  form  here  used;  but  v. 

if  the  Crown,  in  adopdng  a  clause  of  so  large  and  com- 
prehensive a  description^  has  exceeded  its  powers*  and 
such  is  the  conclusion  to  be  drawn  from  the  language  of 
all  the  text  writers  and  authorities  on  the  subject,  no 
usage  or  official  practice,  however  long  and  uniform, 
can  give  validity  to  the  grant;  and  the  Court  will  be 
bound  so  to  construe  the  clause,  that  it  shall  apply 
prospectively  only. 

If  this  argument  be  sound,  the  devise,  so  far  as  the 
lands  acquired  before  denization  are  concerned,  is  wholly 
iuoperadve,  the  testator  having  no  right  to  dispose  by 
hb  will  of  what  was  in  truth  the  proper^  of  the  Crown. 
But  even  allowing  its  full  effect  to  the  retrospective 
clause  of  the  letters  patent,  it  is  still  to  be  observed, 
that  thb  will  vests  no  estate  in  the  executors,  who  take 
a  mere  power  of  sale,  the  estate  itself  devolving  upon 
the  heir,  or,  as  the  heir  is  here  an  alien,  upon  the  Crown. 
The  testator  does  not  direct  a  total  conversion,  but  only 
a  conversion  for  certain  purposes;  and,  as  in  the  case 
of  a  devise  to  a  charity,  the  property  which  cannot  be 
applied  to  the  purposes  indicated  remains,  in  the  result, 
undisposed  of.  Indeed,  the  conversion  for  the  payment 
of  debts  and  pecuniary  legacies  is  so  blended  with  that 
lii  favour  of  the  residuary  legatees,  who  are  incapable 
of  benefiting  by  it,  that  the  devise  must  fail  altogether, 
and  the  Crown  will  be  entitled  to  the  whole. 

In  whatever  light  these  questions  are  considered,  the 
leasehold  must  stand  on  the  same  footing  as  the  freehold 
interests.  The  leasehold  premises  at  Paddingian^  though 
they  reverted  to  the  testator  under  his  wife's  appoint- 
ment, were  in  fact  so  appointed  by  virtue  of  a  power 

created 
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orastod  bjr  kinacir  before  he  becane  a  denimiy  nd  hb 
tiiU  to  them,  tberefore^  caonot  ba  steengar  than  hk  titla 
to  the  otbera.  It  ia  dear  firooi  the  language  of  Lord 
Coie  timMf  with  the  aingle  exoeplioo  of  a  boote  fi>r  ha- 
bitalioDy  an  aliai  can  bold  no  inteictt  in  chattels  leal.  (a) 
The  ease  cited  fixNu  Biwdloi  u  not  law. 


Bar*  Bttmuif  in  reply* 


Tie  Masteb  of  the  Rolls. 

The  first  question  is  whether  this  testator  had  a  power 
to  devise  his  freehold  iiod  leasehold  estate.  Oo  behalf 
of  the  plaintiff  it  is  insisted  that  he  possessed  such  a 
power,  in^mpch  as  th^  letters  of  denizatioQ,  though  not 
granted  until  afi^r  he  had  acquired  the  equitable  estate 
in  the  lands^  op^rf^ted  r^rosp^tively.  And  thp  real 
consideration  if  whether  it  is  competQQt  to  the  CrowiH 
by  a  grapt  of  letters  pf  deni^a^p,  tft  confirm  tb^  tide 
of  an  allien  to  l#nds  acquired  previgwly  to  the  dat^ 
of  th^  l^tfMTs.  Tlie  c^se  (&)  referred  to  |u  GoU^t^raugh 
and  I^eqiuird^  ulthougb  not  apiounting  to  %  direct  de- 
cision upon  (be  pointy  cont^s  at  le^t  ai|  csxpression 
of  the  opiiiiop  of  the  Judges  of  that  periodg  and  especially 
of  a  very  learned  Judge,  Chief  Justice  Ander9(m9  that 
spch  letters  patent  would  have  the  efffict  of  oonfirming 
the  prior  title.  V  the  question  is  considered  on  prin- 
ciple, is  therp  any  assignable  reason  why  the  King,  if  so 
niinded|  should  not  have  the  power  by  letters  of  deniz- 
ation of  confirming  a  previously  acquired  tide  in  an 
alien?  The  King^  in  respect  of  a  purchase  of  lands  by 
an  alieq,  majf  by  a  proceeding  denominated  *<an  in- 
quisitiop  of  entiUing^''  assert  bis  title  to  thos^  lands; 

and 

(a)  e<K  lAU.  2.h.  1  LeoH.  47.  pLci.    4  Le<nu  S9, 

(^)  iaoN.    OMi.  S9.  pL  4.       pi,  17IL 
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and  why  may  he  oojt  also,  if  he  pleasesf  confirm  the 
and  waive  his  right  of  asserting  bis  own  prem^gati^ 
against  that  title?  There  is  no  oonceivahle  principle 
on  which  it  can  be  held  that  Ae  Crown  has  not  tbat 


18M. 


The  matter  thus  standing  upon  principle^  how  does 
it  stand  iq)on  authority  ?  The  statute  of  32  H*  8.  c.  16. 
restrains  the  power  of  the  Crown  with  respect  to  letter^ 
of  denization  in  certain  particuhurs.  No  letters  of  do* 
nization  ar^  to  be  granted  upless  the  party  reoaif  iog 
theip  shall  be  obedient  to  the  laws  of  the  realm;  and  by 
the  seventh  section  it  is  enaicted  that  aliens  shall  b^ 
bound  by  the  stfi^Htes  then  made^  any  letters  patents 
tl)eretolbre  made»  or  tbcreafter  to  be  made»  notwithr 
stfinding.  But  in  that  very  statute,  meant  to  restrain 
^e  general  authority  of  the  Crowo»  and  in  the  saiM 
section,  it  is  added»  ^*  expept  it  shall  be  the  King^s  most 
gracious  pleasure  to  grant  to  any  such  aliea  any  special 
liberties  or  priyilegea  more  or  odierwiae  than  ia  W^ 
twined  in  t^ose  statateSf**  Then  cpmea  th^  «t«mte 
47  G.  S.  Stat.  2.  c  24.,  which  expressly  recognisea  the 
power  of  the  Crown  in  this  respect  But,  although  it 
appears  that  the  form  used  in  (diese  letters  of  deniaaljon 
is  the  one  that  wiw  adopted  in  the  reign  of  Quean 
£lizabeth^  and  although  the  same  form  has  baen  ooih 
(inued  ever  since,  dowq  to  the  present  time,  it  has, 
nevertheless,  been  contended  at  the  bar,  not  on  Uie 
authority  of  Judges  or  of  decided  cases,  but  lof  the 
alleged  practice  of  the  law  officers  of  the  Crown,  that» 
during  the  whole  of  this  period,  the  Crown  has  insert^ 
in  its  letters  of  denization  a  clause  which  it  bad  no  righl 
tp  insert,  and  which  must  therefore  be  cwsidered  aa 
inoperative.  Is  it  upon  a  vagui^  assertion  of  this  kind^ 
that  the  Court  can  be  justified  in  aotiqg?  No  principle 
ha^  been  or  am  be  shewn  in  support  of  the  propositioD, 

The 
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18S4.        The  claase  has  been  uniformly  inserted  in  all  letters  of 
1-  •  ""  '     denization  for  centuries.     Under  such  circumstances,  I 
V.  am  clearly  of  opinion  that  the  Crown  has  authority  to 

introduce  the  clause  which  is  found  in  these  letters,  and 
that  its  efiect  and  operation  are  retrospectively  to  confirm 
the  title  which  the  testator  had  previously  acquired. 

It  follows  as  a  necessary  consequence,  that  the  tes« 
II  tator  had  full  power  to  devise  these  lands.  He  has  by 
his  will  devised  them  to  be  sold  by  his  trustees  and 
executors,  and,  after  charging  the  produce  with  his 
debts  and  legacies,  has  given  the  surplus  to  such  of 
his  three  brothers  and  sister  as  should  be  living  at  the 
time  of  his  death.  It  happens  that  only  one  brother  and 
his  sister  survived  him ;  and,  but  for  the  circumstance 
to  be  immediately  adverted  to,  they  would  of  course  be 
entided  to  the  devised  property,  consisting  of  a  mixed 
fund,  the  produce  of  real  and  personal  estate,  subject  to 
the  charges  which  the  testator  has  imposed  on  it  The 
brother  and  sister  are  aliens,  residing  in  a  foreign 
country;  they  are,  therefore,  incapable  of  taking  a  devise 
of  lands. 

It  was  said,  indeed,  that  this  is  not  a  devise  of  lands, 
for  that  the  testator  directs  the  lands  to  be  sold,  and 
the  surplus  of  the  produce  to  be  paid  to  his  residuary 
legatees;  so  that  it  is  to  be  considered  as  in  efiect  a 
bequest  of  money.  I  concur  with  the  counsel  who 
argued  that  there  is  here  no  devise  to  the  executors, 
but  simply  a  power  given  them  to  sell,  followed  by  an 
express  direction  that  the  heir,  upon  a  sale,  shall  con- 
firm the  title  of  the  purchaser.  The  heir,  therefore, 
under  this  will,  takes  the  real  estate  as  a  trustee  for  the 
purposes  of  the  will,  taking  it  as  land,  as  the  testator 
possessed  it,  and  not  as  money ;  and  when  it  has  been 
converted  into  money,  the  persons  to  whom  it  belongs 

will 
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will  take  it  in  the  shape  into  which  the  testator  desired       1834. 
it  to  be  converted ;  they  will  take  it  as  personal  estate,     n     '  '  ' 
In  the  consideration  of  law,  however,  this  property  was  ». 

real  estate,  which  descended  to  the  heir,  with  a  mere     Gowdmx. 
power  of  sale  to  the  executors;  and  the  argument  wholly 
fails  that  this  is  a  bequest  of  money,  and  not  a  devise 
of  land. 

It  was  argued,  moreover,  that,  inasmuch  as  the  alien 
devisees  are  to  take  it  not  as  land,  but  as  money,  the  law 
which  incapacitates  aliens  to  take  any  benefit  in  lands 
would  not  apply*  The  testator,  however,  has  given 
them  the  lands  in  question,  subject  only  to  the  charge 
imposed  on  it  by  his  will,  namely,  payment  of  his  debts 
and  legacies ;  and  aliens  can  no  more  take  an  interest 
in  land  (which  this  would  be)  than  the  land  itself. 

Since,  then,  the  brother  and  sister  can  take  no  interest 
in  the  land  or  its  produce,  the  question  comes  to  be, 
what  interest  they  can  take  under  this  bequest  and  devise. 
An  alien  may  take  beneficially  money,  or  other  personal 
estate  not  consisting  of  chattels  real ;  and  in  order  to 
apportion  the  burthen,  the  rule  to  be  applied  in  this  case 
is  the  rule  which  is  adopted  in  the  case  of  charities^ 
There  is  here  a  mixed  fund  given  for  certain  specified 
purposes,  and  consisting  partly  of  real  and  partly  of 
personal  estate*  These  estates  must  bear  the  charges 
imposed  on  them  in  proportion  to  their  respective 
values;  and  with  a  view  to  ascertain  those  values  the 
Master  must  inquire  and  ascertain  how  much  of  the 
general  produce  of  the  testator's  property  has  arisen 
from  real  estate,  and  how  much  from  personal  estate^ 
including  in  the  former  the  chattels  real,  which,  with 
reference  to  aliens,  stand  on  the  same  footing  as  if  they 
had  been  bequeathed  to  a  charity ;  for,  with  the  single 
exception  of  a  leasehold  habitation  for  the  purposes  of 

trade,* 
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1884*  tradey  an  dBeii  can  no  more  aeqoire  any  interest  in 
leasehold,  than  in  real  estate  properly  so  called.  The 
proper  course  will  be  for  the  Master  to  set  a  Taliie  upon 
these  two  portions  of  the  estate  respectively,  and  the 
legacies  and  charges  must  be  borne  by  each  in  pro- 
portion to  its  Taloa 

I  have  not  hitherto  adverted  to  the  case  of  the  chattels 
real  One  of  the  leasehold  interests  was  purchased  sub- 
sequently to  the  date  of  the  letters  of  denisation.  As  to 
that,  therefore,  no  question  can  arise  with  respect  to  the 
testator^*  right  to  dispose  of  it  by  his  wiIL  The  other 
was  purchased  before  he  became  a  denizen,  and  was 
setded  by  him  on  his  wife,  with  a  power  for  her  to  dis- 
pose €t  ity  notwithstanding  her  coverture.  Afterwards 
came  the  letters  of  denisation ;  and  then  followed  the 
death  of  the  wife,  who,  by  an  appointment  in  exercise 
of  hei^  power,  disposed  of  the  property  to  her  husband. 
Upon  this  poitrt  the  first  consideration  is,  whether  an 
alien  acquiring  property  can,  before  office  found,  confer 
any  right  upon  another.  In  the  course  of  the  argument 
I  have  already  expt'essed  my  opinion,  that  an  alien  can 
confer  no*  such  right ;  and  that  as  agabist  the  Crowri, 
therefore^  the  wife  acquired  tio  right  to  this  leasehold 
estiite,  although,  as  against  her  alien  husband,  she  did 
acquire  an  interest  Thus  it  comes  round  to  the  same 
thing  as  if  the  husband  bad  never  attempted  to  depart 
wrtli  any  interest  in  his  t^ifeTs  favour,  but  the  whole  had 
remained  thronghout  vested  in  himself;  and  then  the 
question  will  be^  as  it  was  in  the  case  of  the  freehold, 
whether  the  subsequent  letters  of  denixation  do  not 
amount  to  a  confirmation  of  his  title.  For  the  reasons 
already  given,  I  am  clearly  of  opinion,  that  they  do 
amoudt  to  such  confirmaUon. 

The  consequence  is,  that  the  testator  held  these  chat- 
tel leases  aa  if  he  had  acquired  them  wholly  subsequently 

to 
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to  dettizudMi  and  thM  they  must  follow  th«  sftttii  role  1M4. 
iu  19  to  be  applied  to  tbi^  freehold  e^tatei  th^y  irili 
form  a  part  Of  the  interest  arising  out  of  red!  e^teiei  by 
which  the  charge  of  debts  and  legacies  ia  to  be  rateably 
bome^  and  will  be  taken  itito  the  account  together  with 
that  estate  in  the  appottionineat  Which  the  Mastet*  b 
to  make  with  a  Tiew  to  the  charge  of  debts  and  legacies. 
To  the  extent  to  which  that  interest  is  cAhatisted  by  the 
charge,  the  estate  will  not  pads  to  the  Crown ;  and  ttie 
testator's  residuary  legatees  will  only  take  that  share  of 
the  fund  which,  had  it  been  given  to  a  chiltity,  the 
charity  could  have  claimed. 


His  Honor  afterwards  said  that  as  the  Question  was      jprU  S9>. 
one  of  considerable  importdnc^  tad  notelty,  be  should, 
if  It  Were  desired,  allow  the  Attorfoey-General  ah  op- 
portunity of  being  heard  in  support  of  the  rights  of  the 
Crowri,  before  the  decree  was  finally  drawn  lipr 

7^  Attomeif^Gefierat  (Sir  John  CampheU)  now  ap* 
peared  and  argued  the  case  for  the  Crown. 

The  eXecotofs  are  not  competent  to  dispose  of  the 
testator's  real  estate^  or  to  make  4  good  tide  to  a  pur-- 
chasen  As  to  a  larg^  portion  of  the  prdperty^  the  title 
of  the  testator  &ils,  because  it  was  aefoired  befov%  he 
becaaae  a  deniien ;  and  again,  as  his  heir  i^  an  aHen^  Ike 
whole  of  it  on  that  gtoand  must  Test  ih  the  Ctowdr 
Though  an  alien  mny  take  by  deed^  the  oorroptton  of 
blood  incapacitates  him  from  taking  by  descent  Inde- 
pendently of  the  clause  referring  to  previously  acquired 
lands,  it  is  clear  that  the  testator  could  have  no  estate, 
except  for  the  benefit  of  the  Crown,  in  the  lancls  which 
he  purchased  before  denization.  That  proposition  is  es- 
tablished 
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tablisbed  by  many  authorities.  It  does  not  appear  what 
was  the  language  of  the  letters  of  denisation  refisrred  to 
in  the  anonymous  case  in  GoUAorongk  (a) ;  most  pro- 
bably they  purported  to  be  retrospective;  but  the  opinion 
thrown  out  by  some  of  the  Judges  in  that  case,  that  they 
might  operate  by  way  of  confirmation,  was  entirely  extra- 
judicial. In  the  case  of  attainder,  no  estate  rests  in  the 
Crown  until  oflSce  found;  but,  after  oflSce,  the  tide  of  the 
Crown  relates  back  to  the  time  of  the  attainder. 


The  first  question  here  is,  whether  at  common  law  it 
is  competent  to  the  Crown  by  letters  of  denization  to 
confirm  the  title  of  an  alien  to  lands  purchased  prior  to 
the  denization. 


The  powers  of  the  Crown  are  defined  and  circum- 
scribed by  the  law  of  the  land,  so  that  the  King  cannot 
grant  an  estate  or  even  a  dignity  to  descend  otherwise 
than  according  to  the  course  of  the  common  law.  So  it 
was  decided  in  The  Princes  case  {b)  as  to  the  Duchy  of 
Cornwall^  although  the  recent  decbion  in  the  House  of 
Lords  with  respect  to  the  Devon  peerage,  where  it  was 
held  that  a  dignity  might  descend  to  heirs  male  colla- 
teral, may  seem  to  be  a  violation  of  the  principle.  The 
doctrine  with  respect  to  denization,  and  its  e£Sscts  upon 
a  state  of  alienage,  is  laid  down  very  fully  in  Comjfffs 
Digest,  (c)  It  is  there  said,  that  the  King  may  grant 
lands  which  come  to  him  by  descent  or  escheat,  before 
office  found  (d).  So  in  Calvin's  case  it  is  laid  down  by 
Lord  Cokef  that  when  an  alien  purchaseth  any  lands 
the  King  only  shall  have  them ;  and  that  an  alien 
may  purchase  ad  prqficuum  regis%  but  the  act  of  law 

giveth 


{a)  Golds.  29.  pi.  4. 
(b)  sRtp,  I. 


(c)  Titles  Onmt  and  Preroga" 
Hoe. 

(<0  TiU  Grmi,  G.  l. 
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gtyeth  the  alien  nothing  (a);  and,  again,  in  the  same 
case,  *^  No  alien  can  purchase  lands  but  he  loseth 
them,  and  ipso  facto  the  King  is  entitled  thereunto."  (5) 
In  his  first  Institute  also  he  observes,  **  If  a  reversion 
of  land  be  granted  to  an  alien  by  deed,  and  before 
attornment  the  alien  is  made  denizen,  and  then  the 
attornment  is  made,  the  King  upon  office  found  shall 
have  the  land."(c}  And  it  is  said  by  Brooke  in  his 
Abridgment^  that  of  land  purchased  by  an  alien  before 
he  was  denizen,  none  shall  inherit  it,  for  the  king  shall 
have  it  {d)  Lord  Bacon^  in  his  argument  in  the  case  of 
the  posinati  of  Scotland  (^),  speaking  of  a  denizen, 
observes,  *'  To  this  person  the  law  giveth  an  ability  and 
capacity,  abridged,  not  in  matter  but  in  time;  and  as 
there  was  a  time  when  he  was  not  subject,  so  the  law 
doth  not  acknowledge  him  before  that  time.  For,  if  he 
purchase  freehold  after  his  denization,  he  may  take  it; 
but  if  he  have  purchased  any  before,  he  shall  not  hold 
it.  So  if  he  have  children  after,  they  shall  inherit;  but 
if  he  have  any  before,  they  shall  not  inherit.  So  as  he 
is  but  privileged  a  parte  post,  as  the  schoolmen  say,  and 
not  a  parte  ante" 


18Si. 

FOCTEDRIN 

V, 
GOWOST. 


A  distinction  has  always  been  taken  by  text  writers 
between  letters  of  denization,  which  operate  prospectively 
upon  the  rights  of  an  alien,  and  an  act  of  naturalization, 
which  puts  him  in  the  situation  of  a  natural  born  subject 
from  the  time  of  his  birth ;  but  the  argument  of  the 
Plaintiff  if  acceded  to,  will  go  a  great  way  to  destroy 
that  distinction.  If  it  should  be  held  that  previously 
purchased  lands  become  the  absolute  property  of  the 
denizen  by  the  efiect  of  the  letters,  a  singular  anomaly 

may 


(a)  7lUp,2S. 

(5)  liuL  88. 

(c)  Co.  Utt.  810.  L 

Vol.  hi. 


(d)  Bro,  Ab,  tit.  Denizen^  pi.  7. 

(e)  2  Bac,  Works,  519.  ed.  1765. 
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1884.        may  arise  with  respect  to  the  siiooessioD  to  them.    It 
JFouBBsiif      ^^  perfectly  settled,  that  a  sod  bom  after  his  father't 
V,  deniaation  shall  inherit  to  the  exdosion  of  a  son  bom 

before,  (a)  Now,  suppose  an  alien  purchases  lands, 
and  then  has  a  son ;  that,  afterwards,  letters  of  denication 
containing  a  retrospective  clause  are  granted  to  him; 
and  that  then  he  has  a  second  son,  and  dies  intestate^ 
which  of  the  sons  is  to  inherit  the  previously  acquired 
lands?  If  the  grant  is  to  operate  retrospectively  for 
one  purpose,  so  as  to  vest  a  complete  tide  in  the  alien 
as  from  the  date  of  the  purchase,  it  would  seem  strange 
that  it  should  not  so  operate  for  all  purposes;  and  yet 
that  would  be  contrary  to  the  principles  laid  down  in 
all  the  books. 

The  Master  of  the  Rolls. 

Denization  does  not  give  inheritable  blood,  and, 
therefore,  the  son  bom  before  the  date  of  the  letters, 
having  in  him  no  inheritable  blood,  would  be  excluded 
from  the  inheritance  by  his  younger  brother. 

The  Attorney-General. 

Independently  of  the  statutes  referred  to  in  the  former 
argument,  and  professedly  regulating  the  prerogative  of 
the  Crown  in  relieving  or  favouring  aliens,  there  are 
various  other  acts  of  parliament  which  greatly  modify 
and  restrain  the  power  of  the  sovereign  in  dealing  with 
the  rights  of  the  Crown,  and  these  acts  have  by  ana- 
logy a  strong  bearing  upon  the  question  befmre  the 
Court;  for  they  show  the  extreme  jealousy  with  which 
the  legislature  has  regarded  any  attempt  on  the  part  of 
the  sovereign  to  alienate  the  property  of  the  Crown, 
even  in  favour  of  natural  born  subjects.     The  8  H.  6. 

c.  16. 

(a)  Co*  Liu,  S.  a. 
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t.  16.  taken  away  the  right  of  the  Crown  to  grant  out 
lands  which  have  been  seized  by  escheators  for  the 
king,  till  a  month  after  the  return  of  the  inquisi- 
tion; and  the  16  HI  6.  c.  6.  declares  that  no  lands 
escheated  shall  be  granted  by  letters  patent  until  the 
king's  title  be  found  by  inquisition,  otherwise  they  shall 
be  void.  By  the  third  section  of  the  12  &  IS  !V.  S.  <\  2. 
(the  Act  of  Settlement)  it  is  declared  that  no  person  bom 
out  of  England^  Scotland^  or  Ireland^  and  not  of  English 
parents,  though  naturalized  or  made  a  denizen,  shall 
be  capable  of  having  any  grant  of  lands  from  the  crown, 
or  to  any  other  person  in  trust  for  him,  and  the  same 
provision  is  re-enacted  and  confirmed  by  the  1  6.  1. 
St.  2.  c.  4.  which  provides  that  no  naturalization  bill 
which  does  not  contain  such  disabling  clause  shall  be 
received  in  either  house  of  parliament.  It  is  also 
enacted  by  the  1  Anne  st.l.  c.  7*  that,  for  preserving  the 
land  revenues  of  the  Crown,  no  grant  shall  be  made  of 
any  manors,  lands,  &c.  belonging  to  the  Crown  for  a 
period  exceeding  three  lives,  or  thirty-one  years.  By 
the  39  &  40  6.  3.  c.  88.  s.  12.  the  provisions  of  the 
act  of  Anne  were  relaxed  so  far  as  to  enable  his  majesty 
by  warrant  under  his  sign  manual  to  direct  the  execu*- 
tioh  of  any  trusts  to  which  lands,  being  vested  in  the 
Crown  by  escheat  or  forfeiture,  were  theretofore  subject; 
as  also  to  make  grants  of  such  lands  for  the  purpose 
of  restoring  them  to  members  of  the  families  to  which 
they  had  previously  belonged,  or  of  rewarding  the  per- 
sons who  made  discovery  of  the  same;  and  by  the 
4?  6.  3.  St.  2.  c.  24.  the  same  relaxation  was  by  ex- 
press enactment  extended  to  the  case  of  lands  to  which, 
in  consequence  of  their  having  been  purchased  by  or  for 
the  use  of  or  in  trust  for  aliens,  the  Crown  had  become 
entitled.  It  is  argued  that  until  office  found  the  legal 
estate  is  not  in  the  Crown,  and  that  those  statutes  there- 
fore would  not  prevent  the  king  from  waiving  or  releas- 

Dd  2  ing 
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ing  his  inchoate  right  to  the  lands.  But  the  inchoate 
right  might  at  any  time  be  completed  by  inquisition, 
and  might  certainly  in  the  meantime  be  the  subject  of 
a  grant;  and  are  not  letters  of  denization,  containing 
this  retrospective  clause^  in  substance  a  grant  of  the 
lands,  notwithstanding  that  the  legal  title  remains,  until 
ofBce,  in  the  alien  ?  Whether  the  letters  operate  as  the 
release  of  an  imperfect  title  belonging  to  the  Crown,  or 
as  the  confirmation  of  an  imperfect  title  vested  in  the 
alien,  is  immaterial.  They  amount  to  a  departing  by  the 
Crown  with  a  right  of  property,  either  actual  or  potential, 
which  had  vested  in  it  by  virtue  of  the  prerogative;  in 
other  words,  they  are  a  grant,  and  they  fall  direcdy 
within  the  prohibition  so  anxiously  inserted  in  the  va« 
rious  statutes  passed  since  the  Revolution  for  the  pro- 
tection of  the  Royal  property  and  revenues.  The 
47  G.  3.  c.  24.  expressly  provides  that  in  all  cases  in 
which  his  Majesty  shall  become  entitled  to  any  lands 
by  reason  of  the  same  having  been  ^'  purchased  by  or 
for  the  use  or  in  trust  for  any  alien,"  (words  which 
exactly  apply  to  this  case)  it  shall  be  lawful  for  his 
majesty  to  make  grants  of  such  lands  to  any  person  who 
may  make  discovery  of  the  same.  Nothing  is  there  said 
of  the  king's  title  having  been  found  by  office ;  and  it 
cannot  be  supposed  that  if  the  king  had  otherwise  and 
of  common  right  the  power  without  limit  or  restriction 
to  grant  the  lands  which,  in  consequence  of  having  been 
purchased  by  or  in  trust  for  aliens,  had  become  vested 
in  him  by  virtue  of  the  prerogative,  the  law  officers  of 
the  Crown  of  that  day  would  have  required,  or  the 
legislature  would  have  passed  any  enabling  statute  for 
this  special  purpose. 


Upon  these  grounds  it  is  submitted  that  his  Majesty 
had  not  the  power  to  grant  letters  of  denization  in  this 
extensive  form  ;  and  that  so  far^  therefore,  as  they  pur- 
port 
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port  to  operate  retrospectively,  or  to  confirm  prior  pur- 
chases, they  must  be  void.  But  even  assuming  that  his 
Majesty  possessed  the  power,  is  the  language  of  the 
clause  sufficiently  stringent  and  comprehensive  to  have 
the  operation  which  is  claimed  for  it?  By  the  1  H.  4. 
c.  6.  it  is  enacted,  that  all  petitions  for  grants  by  letters 
patent,  as  well  as  the  letters  patent  themselves,  shall 
make  express  mention  of  the  true  value  of  the  things  to 
be  granted,  otherwise  the  letters  patent  shall  be  wholly 
void.  With  respect  to  a  grant  by  which  the  Crown 
conveys  any  interest  to  a  subject,  the  utmost  strictness 
of  construction  is  always  to  be  observed.  In  Comyrii 
Digest  {a)y  it  is  laid  down  that  general  words  in  the 
king's  grant  never  extend  to  a  grant  of  things  which 
belong  to  the  king  by  virtue  of  his  prerogative ;  for 
such  ought  to  be  expressly  mentioned.  Here  the  lan- 
guage of  the  clause  is  quite  general  and  vague,  describ- 
ing no  parcels  or  particular  lands  as  having  been  pre- 
viously acquired,  or  as  being  comprised  in  the  grant. 
Besides,  the  lands  in  question  do  not  fall  within  the 
words  of  the  retrospective  clause,  which  is  confined  in 
terms  to  lands  that  had  been  conveyed  to  the  alien, 
whereas  these  had  not  been  conveyed  to  the  alien,  but 
to  trustees  For  him. 


18S4. 


FOUBORIN 

9. 
GOWOEY. 


T^e  Attomey-Oeneral  was  proceeding  to  argue  upon 
the  second  point,  that  the  heir-at-law  of  the  testator, 
being  himself  an  alien,  could  not  be  entitled  to  the  real 
estate  or  its  produce,  when  his  Honor  observed  that  he 
had  already  decided  that  the  heir  personally  could  have 
no  claim,  although  he  was  disposed  to  think  that  to  the 
extent  of  the  charge  for  payment  of  debts  and  legacies 
the  devise  might  be  good. 


The 


(fl)  Tit.  Grant,  (G.  7.) 
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ISS^.  The  Jktomey-Generdl. 

FouROBxif         '^^  authorities  are  clear  that  on  the  death  •f  an 

.  ^*  alien  his  lands  vest  in  the  crown  without  office;  Mid  if 

Gowoxr. 

as  to  the  previously  acquired  lands  this  testator^B  condi* 
tion  was  not  improved  by  denization,  his  will  could  not 
affect  them  even  for  the  benefit  of  his  creditors.  Where 
the  purchase  and  conveyance  are  made  direcdy  from 
the  executors  the  purchaser  claims  as  devisee^  and  the 
title  of  the  crown  is  excluded ;  but  here  the  executors 
having  only  a  power  and  not  an  estate,  the  title  of  a 
purchaser  would  not  be  under  the  will,  but  through  the 
heir  of  the  devisor,  and  that  heir  being  an  alien,  die 
estate  upon  the  testator's  death  would,  by  a  paramount 
title,  immediately  vest  in  the  Crown. 

Mr.  Beames^  in  reply  to  the  last  point  taken  on  behalf 
of  the  Crown,  referred  to  Isabel  Goodcheap^s  case  {a)^, 
where  it  was  held,  that  if  a  man  desires  that  his  exe- 
cutors shall  sell  his  lands,  and  afterwards  dies  without 
heirs,  so  that  his  lands  escheat  to  the  king,  the  author!^ 
given  to  the  executors  shall  bind  the  land  into  whose, 
hands  soever  it  comes.  That  case^  which  was  cited 
and  approved  by  C.  J.  Bridgman  in  Bale  v.  Jmhersl  (6), 
and  relied  upon  in  CAolmlei^s  case{c\  was  an  express 
authority  in  point.  The  power  of  sale  given  to  the  exe- 
cutors by  a  will,  which  took  effect  before  office  found, 
devested  the  imperfect  title  of  the  Crown,  and  overrode 
and  prevented  the  escheat ;  First  Institute  {d) ;  Nichols 
v.  Nichols  {e) ;  Comyn*s  Digest,  (g) 

The  Master  of  the  Rolls. 

The  first  question   in   this    cause  is,   whether  the 
testator,  by  the  letters  of  denization   referred  to,  had 

acquired 

(a)  mentioned  1  Leon,  280.  (d)  Co,  LUL  S41.a. 

(A)  Sir  2\  Raym.  S3.  (<?)  Plowd.  477. 

(c)  2  Eep.  p.  S3.  (g)  Tit.  Prerogative,  89  (D.) 
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aoqaired  the  power  of  deyising  the  freehold  and  lease- 
bold  premises  preriously  purchased  by  him.  By  the 
express  words  of  those  letters  he  was  not  only  autho- 
rised to  acquire  lands  by  future  purchase,  but  to  retain 
and  enjoy  all  lands  which  he  had  before  purchased. 


18S4. 


FoumoEiN 

9. 
OOWABT. 


It  is  argued  that,  notwithstanding  these  express 
words,  the  right  to  retain  and  enjoy  previously  ac- 
quired lands  was  not  conferred  upon  him ;  but  no  au- 
thority is  cited  to  that  effect.  That  the  Crown  had  at 
common  law  a  right  to  confer  that  privilege  admits  of 
no  doubt;  the  practice  of  the  Crown  to  insert  such  a 
clause  in  letters  of  denization  appears  by  the  case  (a)  in 
Goldsboraiigh  and  Leonard  to  have  prevailed  as  early  as 
the  twentieth  year  of  the  reign  of  Elizabeth^  and  the 
opinion  of  the  judges  at  that  time  clearly  was,  that  the 
tide  of  the  denizen  to  previously  acquired  lands  was 
thereby  fully  confirmed.  If  the  Crown  does  not  now 
retain  the  right  to  confer  that  privilege  it  must  have 
been  restrained  by  some  subsequent  statute,  and  no  re- 
straining statutes  are  referred  to,  except  those  which 
limit  the  rig^t  of  the  Crown  as  to  the  granting  of  lands. 
The  privilege  of  the  denizen  to  retain  and  enjoy  lands 
which  he  had  previously  acquired  is  not  to  be  con« 
sidered  as  a  grant  of  lands  from  the  Crown.  The 
Crown,  indeed,  had  an  inchoate  title  by  which  it  might 
have  acquired  those  lands,  but,  at  the  date  of  the  letters 
of  denization,  it  had  not  the  lands  to  grant ;  and  to  give 
a  construction  to  the  statutes  referred  to  which  would 
reach  this  case,  appears  to  me  to  be  opposed  to  the 
principles  applicable  to  the  expounding  of  all  statutes 
which  concern  the  Crown. 


Upon 

(a)  Anon.  Golds,  29.   pi.  4.;     1  Leon,  47.    pi.  61.;    4  Leon.  82. 
pi  175. 
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ISS^*  Upon  tbe  best  consideratioiiy  therefore,  I  am  able  to 

1,     '  eive  this  case.  I  am  of  opinion  that  this  testator  had  power 

V.  to  devise  the  freehold  and  leasehold  lands  in  qoestion. 

GOWOBY. 

The  effect  of  the  testator's  will  is  to  create  a  mixed 
fund,  consisting  of  the  produce  of  his  real  and  personal 
estate,  which  he  directs  to  be  sold  and  converted  into 
money  by  his  executors;  and,  subject  to  his  debts 
and  legacies,  he  gives  such  produce  to  his  sur- 
viving brother  and  sister,  who,  at  the  time  of 
his  death,  were  aliens  resident  in  a  foreign  country. 
The  freehold  and  leasehold  premises,  retained  their 
proper  quality  at  his  death,  and  passed  by  hu  will  not 
as  money,  out  as  freehold  and  leasehold  estate,  and  no 
interest  in  them  can  vest  in  his  brother  and  sister,  who 
were  aliens. 

To  the  general  personal  estate  they  were  entitled 
under  the  will,  and  the  rule  now  to  be  applied  u  tbe 
same  as  prevails  in  case  of  charides.  The  freehold  and 
leasehold  estate,  and  the  general  personal  estate,  must 
severally  bear  a  proportion  of  the  debts  and  legacies 
according  to  their  respective  values,  and  it  must  be 
referred  to  the  Master  to  ascertain  such  values ;  and 
after  the  payment  of  that  proportion  of  the  debts  and 
legacies  which  will  be  chargeable  on  the  general  per« 
sonal  estate,  the  residue  of  that  personal  estate  will 
belong  to  the  sister  in  her  own  right,  and  as  adminis- 
tratrix of  her  deceased  brother ;  and  the  residue  of  the 
general  estate  arising  6ut  of  the  testator's  interest  in 
lands,  after  discharging  in  like  manner  its  proportion 
of  the  burthen,  will  belong  to  tbe  Crown. 


Another 


GOWDBY. 
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.    Another  point  was  made  with  respect  to  two  legacies        18S4. 
claimed  under  the  testator's  will  by  Mary  Ann  Myers     ^  '  ^  '-' 
and  Anna  JeaitU     Mrs.  Fourdrin^  by  her  will  already       _  «. 
mentioned,   among  other  legacies,   had  given  to  her 
daughter-in*law,  Mary  Ann  Myers^  100/.,  **  to  be  paid  ^^^^^  \^\^  * 
to  her  for  her  sole  use.  upon  her  separate  receipt  and  ^f®**  ^P- 

pointment, 
independent  of  her  husband;"  and  to  her  sister's  daugh*  was  entitled 

ter,  Anna  Jewitt^  she  gave  100/.;  and  by  a  clause  at  the  ^J^^^  ''®'^. 

end  of  the  will,  she  left  it  entirely  at  her  husband's  dis-  charged  with 

cretion,  either  to  pay  her  legacies  during  his  lifetime,  or  i^cS^inT^ 

to  direct  them  to  be  paid  by  his  executors  after  his  de-  cludinf  one 

cease.     Francis  Fourdrin  the  husband,  who  was  her  and  another' 

residuary  legatee,  continued  after  her  death  in  posses-  o^ioo/.toilf., 

^  -     ,  whowasamar- 

sion  and  enjoyment  of  all  the  property  which  his  wife  ried  woman, 

had  bequeathed  to  him,  but  did  not  pay  any  of  her  toherMparate 
pecuniary  legacies.     By  his  will,  made  Kfter  his  wife's  ent  of  her  bus- 
decease,  he  directed  his  executors  to  pay,  among  other  ^^  left  U)  his 
legacies,  to  Anna  JemitU  daughter  of  his  late  wife's  sister,  diicretion 
500/.,  and  to  Mary  Ann  Myers  100/.;  and  a  question  thecharg^m 

now  arose,  whether  these  bequests  were  a  satisfaction  ^"  IK**'"??  ^ 

,  to  direct,  them 

of  the  sums  respectively  bequeathed  to  Anna  Jevaitt  and  to  be  paid  by  j 

Mary  Ann  Myers  by  his  wife's  will,  or  whether  they  £did'^^?"' 

were  given  in   addition   to  those  sums.      Mary  Ann  pay  them  in  | 

Myersj  at  the  time  of  the  testator's  death,  continued  y^i^  amongst  I 

under  coverture.  ^^^^^  legacies 

which  by  his  j 

will  he  di- 


Mr.  BeameSi  for  the  Plaintiff,  insisted  that  the  legacies  ^^^^^  !>" 

.         .  cutors  to  pay, 

given  by  the  husband's  will  were  a  satisfaction  of  those  was  a  sum  of 
to  which  the  legatees  were  entitled  under  the  will  of  f^a'^u^'of 

the  wife.  lOO/.  to  M. 

not  limited  to 
her  separate 

Mr.  LaoaU  for  the  legatees.  "*«•  p«^<*» 

The  of  100/.  given 
to  J.  by  the 
of  appointment  the  wife,  was  satisfied  b^  the  500/.  bequeathed  by  the  testator;  and 
that  the  sum  of  100/.  bequeathed  to  M.  was  in  addition  to  and  not  a  satisfaction 
of  the  lOO/t  given  to  her  separate  use  by  the  wife. 
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7^  Master  qfthe  Rolls  said,  that  this  was  a  qoes- 
tioD  not  of  satisfaction,  but  performance.  The  husband, 
by  the  condition  on  which  he  took  the  general  residuarjr 
property  of  his  wife,  was  bound  either  to  pay  these 
pecui^ary  legacies  in  his  lifetime^  or  to  proride  for  their 
paynient  after  his  death.  He  was  clearly  of  opinion, 
that,  by  the  bequest  of  500/L  to  Anna  Jemtty  the  testator 
had  performed  his  obligation,  so  far  as  her  legacy  was 
concerned.  The  question  upon  the  other  legacy  was 
more  nice,  as  the  two  legacies  were  of  diflflerent  cha- 
racters ;  the  one  being  given  to  the  lady  generally,  and 
the  other  to  her  sole  and  separate  use ;  and  it  would  be 
satisfactory  to  have  it  further  ai^ed. 


May  1.  The  question  was  again  argued  by  Mr.  LouU^  on 

behalf  of  Mary  Ann  Myers ;  and  the  following  autho- 
rities were  referred  to ;  Blandy  v.  Widmore  {a\  Lee  v. 
TfAranda  (6),  Gartshore  v.  Chalie  {c\  Gcidsmid  v.  Geld' 
smid{d)f  Wathen  v.  Smith  (^),  Adams  v.  Lavender,  {g) 


The  Master  qft?ie  Rolls. 

This  is  a  legacy  of  a  different  quality  from  the  legaqr 
given  to  Mrs.  Myers  by  the  will  of  the  wife.  I  cannot 
annex  to  the  latter  a  limitation  difierent  from  that 
which  the  testatrix  has  herself  annexed  to  it;  and  I 
think,  therefore,  that  Mrs.  Myers  is  entitled  to  both* 
Let  it  be  declared,  that  the  legacy  of  500/.  is  a  perfor- 
mance of  the  obligation  on  the  testator  to  satisfy  the 
legacy  of  100/.  given  to  Anna  Jemitt ;  and  that  with 
respect  to  all  the  other  legacies,  they  remain  a  charge 
upon  the  testator's  estate. 


(«)  1  P.  Wm$.  5S4 
{b)  1  Ve»,wxi,  1. 
(c)  \OVe»A. 


(d)  1  SwmL9U. 

(e)  4  Mad.  525. 
(g)  1  MacL^  r.41 


1i*jUr,  u.  "m^L^-  /6  /^-  t^^  ' 
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BLAND  V.  WILLIAMS.  ««"»• 

JwM  3.  5. 

npHE  residuary  clause  in  tke  will  of  Samuel  Met/mott  A  bequest  to 
"^    gave  and  bequeathed  all  the  rest»  residue,  and  re»  testator  re-  * 
mainder  of  his  estate  and  effects  to  trustees  upon  trust  siduary  estate, 

,  _    ^       .  .  ,     with  a  di- 

to  convert  the  same  into  moneyi.  and  attec  investing  such  rection  to 
money  in  the  government  funds,  or  on  good  security,  *??k^^JI^*^ 
then  upon  trust  to  receive  the  rent,  interest,  dividendst  dividends,  and 
and  proceeda  thereof,  as  the  same  should  became  due  |^q^^|^^ 
and  payable*  and  thereout  pay  unto  bis  daughter  ElizabeA  ^or  the  main- 

tenancfi  and 

Sarah  Blandf  the  wife  of  William  Blandf  for  her  life,  a  education  of 

clear  annuity  of  SOO/.  by  equal  half-yearly  payments,  to  the  children 

ber  sole  and  separate  use.     The  testator  then  proceeded  tator's  daugh* 

in  these  words :  — "  And  from  and  after  the  decease  of  my  gh^uiJ^^J^'*^^ 

said  daughter,  upon  trust  to  receive  the  said  rent,  in-  spectively 

terest,  dividends,  and  proceeds  of  all  my  estate  and  oftwenty-^^ 

efiecta,  and  to  pay,  apply,  and  di^ose  of  the  same,  or  fi^ur,  and  then 

a  sufficient  pari  thereof,  for  and  towards  the  mainte-  principal 

nance,  education,  and  bringing  up  of  all  and  every  the  equally  be- 

child  or  children  of  my  said  daughter,  until  they  shall  with  a  gift  ' 

severally  and  respectively  attain  their  ages  of  twenty-  ^l^^^^^ 

four  years ;  and  when,  and  as  they  shall  severally  and  should  die 

re^wctively  attain  that  age,  tiien  upon  trusty  to  pay,  fow^rh^out' 

assign,  transfer,  and  convey  all  the  said  residue  of  my  leaving  issue, 

estate  and  effects,  with  the  interest,  dividends,  and  pro^  ^^o  remote 

ceeds  thereof  as  shall  not  have  been  applied  for  and  but  gives  a 

present  vested 
towards  their  maintenance,  education,  and  bringing  up,  interest,  with 

equally  unto  and  amongst  all  her  said  children,  when,  J°  executory 
^       ^  o  ...     bequest  over 

and  as  they  shall  severally  and  respectively  attain  their  in  case  of 

said  age  of  twenty-four  years ;  and  in  case  any  or  either  t^enty-foiv 
of  her  said  children  shall  happen  to  die  before  having  without^ 
attained  that  age,  and  without  leaving  lawful  issue  of  ^  ^  ^ 

his 
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his  or  her  body,  then  in  trust  to  pay,  assign,  transfer, 
and  convey  all  the  said  residue  of  my  estate  and  effects 
unto  such  of  her  said  children  as  shall  live  to  attain  his, 
her,  or  their  respective  ages  of  twenty-four  years,  share 
and  share  alike,  if  more  than  one,  and  if  but  one,  then 
the  whole  to  that  one  child ;  and  my  will  is,  that  the 
part  or  share  of  such  of  them  as  shall  be  a  daughter  or 
daughters,  shall  not  be  subject  to  the  debts,  control,  or 
engagements  of  any  husband  or  husbands  she  or  they 
may  marry.  But  in  case  all  and  every  of  her  said 
children  shall  happen  to  die  under  that  age  and  without 
leaving  lawful  issue,  as  aforesaid,  then  upon  trust  to 
pay  the  interest,  dividends,  and  annual  produce  thereof 
unto  my  said  son-in-law  William  Elands  if  he  shall  be 
then  living,  for  and  during  the  term  of  his  natural  life ; 
and  from  and  after  his  decease,  in  trust  to  pay,  assign, 
transfer,  and  convey  all  the  said  residue  of  my  said  estate 
and  effects,  unto  such  person  or  persons  as  may  be  en- 
titled thereto  as  my  next  of  kin/' 

The  testator  died  shortly  after  the  execution  of  his 
will,  and  left  his  daughter,  Elizabeth  Sarah  Blandj  the 
wife  of  WUliam  Blandy  his  only  next  of  kin. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bland  against  the 
trustees  and  executors  of  the  will,  and  against  their  in- 
&nt  children ;  and  the  material  question  in  the  cause, 
was,  whether  the  interests  limited  to  the  children  of  the 
the  testator's  daughter,  Mrs.  Blandy  did  not  fail  as  being 
too  remote,  in  which  case  such  interests,  being  undis- 
posed of,  would  vest  in  her  as  the  testator's  next  of  kin. 


Mr.  Pemberton  and   Mr.  Girdlestone^  sen.   for   the 
Plaintiffs. 

Upon  the  first  part  of  the  will,  the  bequest  would 
clearly  be  contingent;  and  the  only  doubt  arises  upon 

the 
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the  subsequent  part  of  it»  by  which  it  is  provided,  that 
in  case  any  of  the  daughter's  children  shall  happen  to 
die  before  they  attain  twenty-four,  and  without  leaving 
lawful  issue,  the  trustees  shall  hold  the  residuary  estate 
in  trust  to  transfer  and  convey  it  unto  such  of  the 
children  as  shall  live  to  that  age;  but  in  case  all  the 
children  shall  die  under  that  age,  and  without  leaving 
lawful  issue,  then  upon  trust  for  the  testator's  son-in- 
law,  for  life^  &c.  These  provisions  seem  to  furnish 
an  inference,  that  the  children  who  left  issue  were  to 
take  vested  interests  at  all  events,  whether  they  attained 
the  prescribed  age  or  not.  Besides,  the  ulterior  bequest, 
in  trust  to  pay,  assign,  and  convey  the  testator's  resi- 
duary estate  unto  such  of  the  children  as  should  live  to 
attain  twenty-four,  being  in  point  of  form  a  limitation  to 
take  effect  only  in  case  some  of  the  six  children  should 
happen  to  die  under  that  age,  and  without  leaving  issue, 
appears  inconsistent  with  the  notion  that  the  prior  gift 
was  to  vest  in  those  only  who  should  live  to  twenty- 
four  ;  for  if  the  children  were  in  no  event  to  take  vested 
interests  until  they  reached  twenty-four,  of  course  there 
would  be  nothing  to  give  over.  According  to  the 
general  rule,  which  was  fully  considered  in  Leake  v. 
Bcbinson{Q\  and  has  been  repeatedly  recognised  and 
acted  upon  in  the  recent  cases,  the  legacies,  if  contingent, 
would  be  unquestionably  void  on  the  ground  of  remote- 
ness. In  Leake  v.  Robinson  (a),  the  bequest  over  in  case 
of  death  without  issue  did  not  occur,  but  in  other  re- 
spects that  case  resembled  the  present.  In  Farmer  v. 
Francis  (&)  where  the  question  was,  whether  the  interests 
taken  by  the  children  were  vested,  or  whether  they  were 
contingent  on  their  attaining  twenty-four,  it  was  held 
that  the  first  part  of  the  bequest  amounted  to  an  im- 
mediate. 

(a)Silfm3C5.  {h)  2  Bing.lSU   2Sim,iStu. 

505, 


1884. 


Bland 

WtLUAMS. 
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mediate  giftf  ud  that  the  sabsequeot  ezpreisioii  ^to 
be  divided  at  twenty-four/'  did  not  siupend  the  vaatiiig* 
In  Bull  y.  Prikkard  (a),  where  the  aame  limitatiOD  over 
as  is  foond  here  occurred,  viz.,  in  case  all  the  children 
should  die  under  twenty-three,  without  leaving  issue^ 
Lord  G^ffbrd  decided  that  the  vesting  was  to  depend 
on  the  children  attaining  the  specified  age^  but  the  iai«* 
plication  arising  from  the  peculiar  ibrm  of  the  liniMion 
over  was  not  pressed  in  the  argoanent,  or  noticed  in  the 
judgment,  which  apparently  proceeded  upon  Leake  v. 
BMnson*  In  Vawdry  v.  Geddes  (&),  and  Judd  v.  jMdd{c) 
there  was  no  limitation  over  upon  the  death  of  the  prior 
takers  without  issue. 


The  question  then  comes  to  be  whether  the  circum- 
stance of  the  gift  over  to  the  children  who  attain  twenty- 
four,  coupled  with  the  qualification  annexed  to  it  thai 
the  others  who  die  under  that  age  shall  leave  no  issue 
does  not  by  implication  give  a  vested  interest  to  all  the 
children  liable  to  be  divested  on  the  happening  of  the 
specified  event,  and  so  prevent  the  limitation  to  them 
from  being  too  remote.  It  is  impossible  to  deny  that 
the  argument  founded  on  the  bequest  to  the  children 
who  attain  twenty-four  being  in  its  form  a  gift  over 
is  strengthened  by  the  condition  superadded  that  those 
who  die  under  that  age  shall  leave  no  issuer  inasmuch 
as  it  suggests  a  reason  why  the  testator  should  have 
contemplated  its  vesting  in  some  of  the  children  and 
not  in  others.  But  that  is  only  a  circumstance  to  have 
its  weight  in  collecting  the  intention  of  the  testator,  and 
probably  will  not  be  thought  sufficient  to  countervail 
and  overrule  the  clear  and  express  language  in  which 
the  testator  in  the  earlier  part  of  the  will  directs  the 

trustees 


(a)  1  RfUt,  215. 

ib)  I  Run.  4-  Mylne^  805. 


(c)  5  Sim,  S9S* 
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trustees  to  convey  and  assign  the  residue  of  his  estate 
to  such  of  his  daughter's  children  as  shall  attain  the  age 
of  twenty^four,  when  and  as  they  shall  respectively 
attain  that  age;  language  which  necessarily  imports 
a  continuing  contingency. 

Mr.  Bickersteth  and  Mr.  Teed^  for  the  executors. 


1894*. 


Mr.  WaileSf  for  the  children  of  Mrs.  Bland*, 

The  circumstances  referred  to  by  Mr.  Pemberion 
strongly  favour  the  opinion  that  the  testator  intended 
his  daughter's  children  to  take  vested  interests  from  the 
first,  liable  to  be  devested  in  the  event  of  their  dying 
under  twenty-four,  and  without  leaving  lawful  issue. 
That  certainly  was  a  natural  as  well  as  a  probable 
purpose,  and  it  would  be  entirely  defeated  by  holding 
that  the  interests  given  to  the  children  were  contingent, 
in  which  case  they  would  fail  on  the  ground  of  remote* 
ness,  and  the  residuary  estate,  being  then  undisposed  o^ 
would  devolve  on  the  testator's  daughter.  The  question 
is  one  purely  of  intention,  and  nothing  can  be  a  stronger 
indication  of  the  intestator's  intention  than  the  direction 
that  the  gift  over,  contained  in  the  second  clause,  to  the 
children  who  attained  twenty-four,  should  take  place  in 
the  event  of  the  others  who  died  under  that  age  leaving 
no  issue.  If  those  others  died  leaving  issue,  the  necessary 
inference  is,  that  such  issue  were  to  be  considered  as 
having  taken  vested  interests.  Can  it  be  supposed  that 
the  testator  intended  that  if  any  of  the  children  died 
under  twenty-four  and  left  issue,  the  issue  should  be 
wholly  unprovided  for  ?  Doe  v.  Cundall.  (a)  It  is  further 
to  be  observed  that  the  whole  of  the  interest  might  be 
applied,  till  the  children  reached  the  prescribed  age,  to-* 
wards  their  education  and  maintenance ;  a  very  material 

circumstance 

(a)  9  Eatt,  400. 
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dcciiiiittanoe  in  a  qtuestion  of  vesting.  Noneof  tbecaaes 
ticedy  with  perhaps  the  exception  of  Bull  v.  Priichardf 
in  which  the  point  was  not  taken,  come  up  to  the  one 
now  before  the  Court.  In  Leak<  v.  Boldnmm  there 
were  expressions  which  clearly  indiosted  that  the 
testator  looked  to  a  future  period  as  the  time  when 
the  interests  should  vest,  and  that  in  the  meantime 
they  were  to  remain  in  contingency.  In  that  case, 
however.  Sir  fV.  Grant  says,  that,  if  there  were  an 
antecedent  gift,  a  direction  to  pay  upon  the  attainment 
of  twaaty-five  would  certainly  not  postpone  the  vestii^ 
and  the  question  is,  whether  there  is  not  by  imfiUcation 
such  antecedent  gift  to  the  children  here.  Sir  W. 
Grant  afterwards  observes,  in  commenting  on  the  cir- 
cumstances of  Leake  v.  Bobinson,  **  Here  interest  is 
not  given  to  children  dying  before  twenty-five;  children 
attaining  twenty-five  are  to  take  the  whole.  There  is 
not  even  a  provision  for  the  case  of  a  child  dying  nnder 
twenty-five  leaving  issue;  all  is  to  go  to  those  who  do 
attain  twenty-five.  How  is  it  possible,  therefore,  that 
a  child  can  be  said  to  have  a  vested  interest  before 
twenty-five,  when  it  has  neither  a  right  of  enjoyment^  a 
capacity  of  transmission,  or  a  ground  of  claim  tmtil 
after  it  shall  have  attained  that  age  ?**  These  observ- 
ations, contrasted  with  the  circumstances  of  the  present 
case,  have  a  direct  bearing  on  the  question  before  the 
Court,  and  strongly  support  the  argument  that  the  ch3- 
dren  took  a  vested  interest  in  their  shares,  liable  to  be 
devested  in  the  event  of  death  under  twenty-four  without 
leaving  issue,  and  that  construction  reconciles  every  part 
of  the  will. 


Tke  Master  of  the  Rolls. 

Whether  in  a  gift  of  this  nature  the  time  of  vesting  is 

postponed,  or  only  the  time  of  payment,  depends  al- 
together 
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together  upon  the  whole  context  of  the  will.  If  the  gift 
over  is  simply  upon  the  death  under  twenty-four,  then 
the  gift  could  not  irest  before  that  age.  In  this  case^ 
the  gift  over  is  not  simply  upon  the  death  under 
twen^-foor,  but,  upon  the  death  under  twenty-four 
without  ieaving  issue.  If  upon  a  death  under  twen^* 
four,  at  whatever  t^e  issue  was  left,  then  the  gift  over 
is  not  to  take  place.  It  is  in  eflect,  therefore,  a  vested 
interest  with  an  executory  devise  over,  in  case  of  death 
under  twenty-four,  without  leaving  issue.  All  the  cases 
upon  the  subject,  except  the  one  before  Lord  Giffiird  (a), 
are  reoondleable  with  this  distinction. 
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(a)  B\dl  V.  PrUcUard,  1  Rum.  313. 


KING  V.  BADELEY. 


Rous. 
Jmie4. 


ISAAC  KING9  by  his  will  bearing  date  the  24th  of  A  tesutor, 

August  1827,  which  was  duly  executed  and  attested  his^tesin 
so  as  to  pass  real  estate^  devised  all  his  property  of  ^  ^^-^"^^ 
what  nature  soever  to  trustees,  their  heirs  and   exe-  thata  diffeient 
Gutors,  for  the  use  of  his  wife  for  life,  for  the  maintain-  thwinlbould 
ance  and  support  of  herself  and  of  such  of  his  children  take  place  in 
as  should  be  living  with  him  at  the  time  of  his  decease,  contingent 

and  after  the  death  of  his  wife  for  the  use  of  all  bis  PlfP^  ^^ 

erocts  10  ex- 
children  equally,  as  tenants  in  common,  in  fee.      The  pecuncy 

testator  also  empowered  his  trustees  at  any  time  during  |[n5"becomc" 

the  life  of  bis  wife  to  sell  his  real  estate,  and  to  hold  the  vetted  in- 

J         teresti  to  hit 
produce  chUdreo.  The 

children  beina 
entitled  to  no  contingent  interests  at  the  date  of  the  will,  the  Court  refused 
to  mAani  evidence  om*ed  for  the  purpose  of  shewing  that  the  testator  referred  to 
expectations  from  particular  individuals,  which«  had  been  afterwards  realised,  as 
being  in  eflbct  to  add  to  the  will,  and  not  to  explain  it. 

Vol.  III.  E  e 
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coDUioed  tbe  fijllowiag  proviso :  —  '*  Provided  alwRjpif 
Aod  my  will  and  meamng  further  iS}  that  in  case 
certain  contingent  property  and  eficcta  in  cxpectancgr 
shall  fall  in  and  become  vested  interests  to  mj  childreo 
during  the  life  of  my  said  dear  wife»  and  my  said  trus- 
tees or  trustee  shall  not  have  exercised  the  power  of 
sale  hereinbefore  given  to  them,  then  I  do  hereby  re* 
quest,  authorize,  and  empower  my  said  dear  wifc^  if  ith 
all  convenient  speed,  thereafter,  by  such  good  and  snfli- 
cient  assurances  as  counsel  in  the  law  shall  advise^  to 
convey,  limit,  settle,  and  assure  all  that  my  mesauagje  or 
tenement  and  mill,  called  Pau  MiU^  with  the  rights, 
members,  appendages,  and  appurtenances  thereto  be- 
longing, situate  in  the  parish  of  Chipping  fVj^combe,  in 
the  said  county  of  Buckingham:  and  also  all  that  my 
messuage  or  tenement,  and  farm-house,  lands,  heredita- 
ments, and  premises,  situate  in  the  parish  of  Dinfony  io 
the  said  county  oi Buckingham^  part  of  the  hereditaments 
hereinbefore  devised  or  intended  so  to  be,  to  the  use  of 
my  eldest  son,  Isaac  Kingt  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeach- 
ment  of  waste.^'  The  will  then  proceeded  to  limit 
certain  remainders  over,  after  the  death  of  the  eldest 
son. 

Afterwards,  and  in  tbe  lifetime  of  the  testator,  John 
EwcTf  a  relation  of  the  testator's  wife^  from  whom  the 
testator  entertained  great  expectations  of  beneBt  to  his 
family',  died,  Iiaving  by  his  will  given  the  residue  of  his 
personal  estate  and  effects,  upon  trust,  XoMarifShrimpionf 
for  life,  with  remainder  to  the  testator's  wife,  for  life,  and 
after  her  death  the  capital  to  be  divided  among  aU  her 
children  by  the  testator.  Shortly  after  this  event  the 
testator  made  a  codicil  to  his  will,  bearing  date  the  8tli 
day  of  Maif  1828,  which  was  signed  by  him,  but  was  not 

in 
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in  sny  manner  attested,  and  was  in  tke  following  wotds;  1834. 
^As  part  of  the  expectations  mentioned  in  my  will 
lilive  been  realised,  after  his  mothei^s  decease  I  sbotdd 
wish  diat  my  eldest  son  should  haTe  none  of  the  per- 
gonal estate,  but  the  mill,  and  iarm  at  Dititon^  strictly 
tatailed,  the  profits  not  to  be  received  by  him  till  the 
mortgage  has  been  paid  off.** 

In  the  year  18dS,  after  the  death  of  the  testator, 
M»y  Shrimpkm^  who  was  also  related  to  Mrs.  Kingj 
and  from  whom  the  ftmily  had  considerable  expectar 
UonS)  died,  in  the  lifethne  of  the  testator's  widow,  and 
before  the  testator's  estates  were  sold  by  the  trustees ; 
and  by  hier  will  certain  other  benefits  were  given  to 
Mrs.  King^  the  widow. 

The  bill  was  filed  by  the  testator's  eldest  son,  who,  in 
the  events  which  had  happened,  claimed  to  be  entitled 
to  a  life  estate  in  the  messuage  called  Pau  Mitl^  and  in 
die  ikrm  and  lands  at  Dinton^  by  virtue  of  the  proviso 
contained  in  the  will  and  hereinbefore  stated.  The 
Defendants  were  the  trustees  under  the  will,  and  the 
widow  and  younger  children  of  the  testator. 

The  questions  in  the  cause  were,  whether  that  pro- 
viso, taken  by  itself,  was  void  for  uncertainty;  and 
whether  parol  evidence  was  admissible  in  order  to 
explain  it  and  to  shew  what  the  testator  meant  by 
the  words  **  in  case  certain  contingent  property  and 
efi^cts  in  expectancy  shall  fall  in  and  become  vested 
interests  to  my  children  during  the  life  of  my  said  wife.'' 
Another  question  was,  whether  the  unattested  codicil 
ot  May  1828  might  not  operate  so  far  as  to  exclude  the 
eldest  son  from  any  share  of  the  personal  estate,  al- 
though it  could  not  amount  to  an  effectual  devise  of  the 
real  estate. 

Ee  2  It 
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1894.  '  It  was  admitted  that  the  cbildreo  of  the  Itttator  wete 
not  entitled  to  any  contingent  inteicsts  profMriy  ao 
called ;  and  the  evidence  tendered  was  adduced  fcr  the 
purpose  of  proving  that  the  testator  antertakiod  expect- 
ations of  bounty  to  his  children  from  Mr.  Ewer  add 
Mrs.  Shrimpioni  and  that  the  proviso  in  the  wUI  referred 
to  those  expectations.  '     ' 

TAe  Master  ^tke  Rolls,  on  the  case  being  openedi 
stated  his  opinion,  that  it  would  be  impossible  upon 
the  codicil  to  hold  the  eldest  son  to  be  excluded  from  Ms 
share  in  the  personal  estate,  except  on  condition  of  ^is 
taking  the  real  estate  therein  mentioned ;  ond  further, 
that,  as  the  codicil  had  not  been  duly  executed,  it  ooiald 
not  be  read,  unless  it  were  admissible  as  a  decbramn 
of  the  testator's  intention,  and  used  as  evidence  to 
prove  or  explain  the  proviso  in  the  wiH. 

Mr.  Pembertm  and  Mr.  CAandleKy  for  the  PlaintiC 

Such  being  the  opinion  of  the  Court,  the  only  ques- 
tion is,  whether  parol  evidence,  including  this  unattested 
codicil,  may  not  be  admitted  to  explain  and  ascertain 
the  testator's  meaning.  Observe  for  what  purpose  and 
under  what  circumstances  the  evidence  is  offered.  The 
testator  directs  that  in  a  specified  event,  which  he 
describes  in  general  terms  as  the  falling  in  and  vesting 
of  certain  contingent  property  and  effects  in  expectancy 
during  the  life  of  his  wife,  a  particular  disposition  of  his 
estate  shall  take  place,  differing  from  that  which  he  had 
otherwise  contemplated ;  and  the  inquiry  is,  what  are 
ihe  contingent  property  and  effects  in  expectancy,  the 
falling  in  and  vesting  of  which  are  here  referred  to  as 
the' ground  of  the  altered  disposition?  The  testator 
has  expressed  his  meaning;  but  he  has  done  so  care- 
lessly and  imperfectly;  and  the  evidence  is  tendei^ 
for  the  purpose  of  supplying  the  defect,  and  giving  cer- 
tainty 
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tainiyto  tiiat.whial%  oa  the  face  .0f  tbe  instrumenti  is  1884>. 
mpMgaom  and  obsciire*  The  evidence  is  not  t^dered 
loadd  to- or  alier  his  will,  nor  io  shew. that  be  intended 
IQ  giye  aM^lhitig  wbkh  he  has  not  expressed.  For 
joeh.  a  purpose  certainly  it  could  not  be  received.  It 
is  adduced,  simply  for  tbe  purpose  of  potting  a  definyte 
construction  upon  language  which  in  itself  is  vague  and 
equivocal,  and  therefore,  without  such  aid,  likely  to 
raJae  doubt  «f-  for  tbe  purpose  of  bringing  out  fully  and 
precisely  what  the  generality  qt  the  expression  has  left 
oneertain.  As  in  the  case  of  a  devise  of  lands  in  tbe 
parish  of  j£,  parol  evidence  is  admitted  to  shew  what 
property  the  testator  had  in  the  specified  locality;  so 
.  bere  contingent  property  and  expectancies,  however  ge- 
nicallt  mentioned,  must  have  had  in  the  testator's  mind 
a  definite  meaning;  and  all  that  is  now  proposed  is  to 
shew  by  parol  evidence,  and  especially  by  tlie  unattested 
codicil,  which  reduces  the  matter  to  a  certainty,  what 
that  meaning  must  have  been.  Suppose  tbe  testator 
had  said, — Whereas  I  have  expectations  from  the  wills  of 
my  relations,  now  if  those  expectations  are  fulfilled 
within  a  limited  time  I  direct  so  and  so ;  —  can  there 
be  a  doubt  that  parol  evidence  might  be  read  to  shew 
that  his  expectations  had  been  realized?  And  that  is 
exactly  the  present  case.  Modern  authorities  have  de-* 
cided  that  parol  evidence,  though  not  admissible  in 
order  to  give  a  meaning  where  the  testator  has  expressed 
none,  may  yet  be  received  in  aid  of  the  construction 
where  the  meaning  on  the  face  of  the  will  is  equivocal, 
and  that,  not  only  by  ascertaining  and  identifying  the 
subject  of  the  disposition  and  the  party  to  whom  it  is 
given,  but  also  by  shewing  the  state  of  the  testator's 
family  and  property  at  the  time  when  the  will  was  m^dc, 
so  as  to  place  the  Court  as  nearly  as  may  be  in  the 
positio/i  in  which  the  testator  stood,  and  thus  enabling 
it   to   see   with   bis   eyes  and  fully  to  understand  his 

E  e  8  feelings ; 
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feelings;  Jeacoek^.  Falkener  (a);  Fotmereauyf.  Poyiiz{b}i 
Smtk  y.  Lotd  Jeneg  (e ) ;  Doe  dim*  Oxenden  ▼.  ChielM-^ 
Ur{4)\  HewMmr.  Re€d{e);  Drucer*  Denison(g)^  Hem^ 
h^  ?.  Ifhitiam  {k);  Janet  v.  Morgan  (t) ;  Lffme  r.  Lord 
Huntingfawer  {k) ;  P^crt^  v.  Gregory.  (I)  Tlie  cbw^ 
are  all  collected  by  Mr.  Baper  {m\  and  the  doctrines 
to  t>e  deduced  from  them  are  aUy  summed  up  m  Mr. 
WtgranCt  Treatise,  (n) 

Mr.  Thmer  and  Mr.  Fisher^  eonird. 

This  evidence  b  said  to  be  offered  for  the  purpose 
of  aidiug  the  construction  of  an  ambiguous  expression  ; 
but  in  fact  it  seeks  to  supply^  not  to  explain,  an  inten- 
tion; it  is  used  to  give  a  meaning  where  none  has 
been  even  imperfecdy  expressed ;  and  if  it  were  ad- 
mitted, the  Court  would  go  a  great  way  to  repeal  the 
Statute  of  Frauds  and  the  Statute  of  Wills  also.  The 
vagueness  in  the  description  of  the  contingent  property 
and  expectancies  which  the  testator  had  in  his  mind 
can  never  be  removed  by  parol  evidence,  because  the 
nature  of  the  contingency  and  expectancies  lay  con- 
cealed in  his  own  breast.  No  after-made  declarations 
with  respect  to  them  can  be  used  for  the  purpose  of 
ascertaining  what  they  were,  because  the  will  itself 
contains  nothing  definite  to  which  silch  declarations 
could  be  safely  referred.  The  expectations  might  be 
from  the  result  of  the  testator's  own  successful  specu- 
lations— from  the  bounty  of  relations  or  friends  — of 

benefits 

(a)  1  Bra.  C.  C  SS5.  1  Cor,97.         (jfc)  4  JRut^.  SS9*  n* 

(b)  1  Bro.  C.  C.  478.  {I)  4  Buu.  526. 

(c)  2  Brod.  4"  Bing.  p.  SS5.  (m)    I   Rop.  on  Leg.    ch.  2. 
id)  4  Ihto.  65.  B9.  Itr,  18,  19.  cb.  4.  ft.  4.  Bd«d. 
(r)  s3€mii.46U                              (»)  Qn  ike  Jdmim^m  of  ar* 
(g)  6  Vei.  365.  /rtRifc  JSvidence  in  the  Interpret' 
(A)  2  Sim.  493.  ation  (f  Wilit, 

tf)  Feame'i  C.  R.  577. 
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ben«fiu  10  Qome  to  kin  by  deed  or  by.  will-** who  MM. 
sbeil  My  /roar  whet  eource*  cor  qearler  ibey  niif)iH  not 
be  derived?  Th^  migh&  he  tocaUy  di&reot  ftt  dilftwiil 
peried%  of  one  kind  at  ihe  date  of  the  willi  of  eaothcc 
ktod^at  the  dale  of  the  codMsM.  To  pennk  the  teeUtor 
ta  eptcify  ibcoit  or  rather  lo  fix  upon  ibem  by  ai  pacol 
daotanaiipny  «ir  by  a  subsequent  unattested  paperi  woukl 
be  nothing  short  of  aUowing  him  to  make  a  parol  ad* 
dition  to  his  will.  Had  any  contingent  imtevests  existed 
to  which  the  children  wereactaaUy  enlilledy  there  might 
have  been  some  foundation  for  the  argument ;  br  those, 
however  uncertain  and  doubtful  in  enjoyment,  would  still 
have  had  a  legid  and  definite  existence ;  but  mere  ex-^ 
pectations  (and  it  is  admitted  that  the  testator^s  chtUrea 
had  nothing  more)  are  far  too  shadowy  and  unsuhetan- 
tial  to  be  capable  of  being  identified  or  reduced  to  cer- 
tainty by  the  assistance  of  parol  evidence.  For  tliese 
reasons  the  cases  referred  to  ha\*e  no  application.  Even 
in  an  express  reference  from  one  paper  lo  another  the 
subject  intended  to  be  referred  to  bhi^  be  clearly  and 
precisely  described,  so  as  to  be  at  once  identified;  itlb&- 
ueux  V.  Molineux.  {a)  In  Sm€ui  v.  Prujean  {b)  an  ua* 
attested  paper,  which  was  found  folded  up  in  the  will,  and 
which  gave  a  number  of  legacies  charged  on  the  testa- 
tor's real  estates,  was  not  allowed  to  operate  because  it 
was  not  sufiiciently  identified,  or  by  reference  incorpo- 
rated  with  the  will.  It  was  laid  down  by  Mr.  Justice 
Tracey  that  *'  If  a  devise  be  to  one  of  the  sons  of  J*.  S*., 
who  halh  several  sons,  the  devise  is  void,  and  shall  not 
be  supplied  by  any  parol  proof;  nor  is  any  regard  to 
be  had  as  to  expressions  before  or  after  making  the  will, 
which  possibly  might  be  used  by  the  testator  on  pur- 
pose ta  control  or  disguise  what  he  was  doing,  or.  to 
keep  the  family  quiet,  or  for  other  secret  motives  and 

inducements." 

(ff)  Cto.  Jac,  144.  (6)  €  F<f«4  560. 

Ee  4 
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18S4.  inddeements.  (a) "  The  same  doctrine  is  reoc^iied  in 
Mihafi/s  cate.  {b)  So  also  in  Qniledan  ▼•  TWikt  (it), 
where  e  doubt  arose  whether  a  legacy  belonged  to  the 
testato/s  wife  or  niece,  in  consequence  of  the  eqoivooal 
applfcation  of  the  word  **  her/'  Lord  //onMcfa,  folfow- 
ing  the  principle  laid  down  in  Ckeynej^s  ease  (d),  refined 
to  admit  parol  evidence  to  explain  the  intention,  and 
upon  the  construction  of  the  words  themselves  decided 
in  favour  of  the  wife*  The  cases  referred  to  on  the 
other  side  are  all  cases  of  inaccurate  description,  and 
where  the  inaccuracy  left  it  in  doubt  what  particular 
subject  matter  the  testator  meant.  Here  there  is  not 
merely  an  inaccuracy,  but  a  deficiency  of  description 
on  the  face  of  the  instrument.  The  rule  is  that  the 
ambiguity  must  first  be  raised  by  parol  evidence  on  the 
result  of  inquiry ;  and  then  it  may  be  removed  by  the 
like  evidence ;  Doe  v.  Oxenden  {e) ;  Doe  v.  lA/Jbrd»{g) 
If  admissible,  it  cannot  be  read  to  contradict  or  cbntrol 
the  will ;  Ulrich  v.  Litchfield  {h) ;  Hampshire  v.  Pein^{i)% 
Ooodinge  v.  Goodinge  {k) ;  Moumey  v.  Blamire.  (/)  A 
testator  must  be  taken  to  have  meant  only  what  he  has 
expressed ;  Paooell  v.  Mouchett.  (m)  The  objection  to 
parol  declarations  applies  with  double  force  to  such  as 
are  not  contemporaneous,  but  were  made  some  time 
before  or  after  the  execution  of  the  will }  Sirode  v.  Bus^ 
sett  (») ;  Thomas  v.  Thomas,  (o) 

.   Mr.  Pemberiotii  in  reply. 

The  purpose  for  which  the  evidence  is  offered  has 
been  mistaken.     It  is  not  contended  that  the  Plaintiff  is 

entitled 

(a)  S  Fern,  624.  (t)  2  Ves.  sen.  216. 

(6)  8  Rep,  148.  (k)  1  Vei.  sen.  331. 

(e)  S  Aik.  257.  (/)  4  Ultff.  384. 

id)  SMep.  66.  (fv)  6  Mad,  2i6. 

{e)  4  Dow.  65.  (n)  2  Fern.  621. 

(g)  4M.4r  S. 550.  (o)  6  T' R.  671- 
(A)  SAtk.  379, 
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entitled  to  shew,  by  pBrol  declarations,  that  the  testator  18M. 
meant  by  his  will  something  which  he  has  not  expressedf 
or  sometbing  diiFerent  from  what  he  has  expressed* 
The  argument  is,  that,  the  Court,  is  bound  to  look  at 
all  the  circumstances  under  which  the  will  was  made} 
and  ought)  therefore^  to  be  made  acquainted  with  the 
nature  of  his  property, .  whether  actual  or  contingent, 
real  or  supposed,  his  prospects  and  expectations,  his 
situation  with  reference  to  his  family  and  relations,  in 
order  the  better  to  collect  his  intention  from  the  exprea* 
si<Hls  he  has  used;  and  that  for  that  purpose  the  evidence 
tendered  is  material.  It  is  necessary  to  look  to  the 
otgeets  be  had  in  view  in  order  to  understand  what  those 
expressions  meant ;  and  that  can  only  be  done  after  the 
Court  is  fuUy  cognizant  of  the  circumstances  in  which  he 
stoody  and  which  would  naturally  operate  as  motives  on  his 
mind  in  making  a  final  disposition  of  his  worldly  a&irs. 
Upon  that  ground,  and  with  that  purpose,  the  evidence 
is  clearly  admissible  to  assist  the  Court  in  coming  to  a 
sound  construction  of  a  meaning  which  is  ambiguously 
expressed.  It  may  not  go  a  great  way  to  clear  up  the 
ambiguity;  but  valeai  quantum,  and  of  its  value  the 
Court  will  judge. 

3^  Master  of  the  Rolls. 

If  at  the  making  of  the  testator's  will  his  children  had 
been  entitled  to  any  contingent  interests,  evidence  would 
have  been  plainly  admissible  to  ascertain  those  interests, 
because  the  expression  of  contingency  has  a  definite 
legal  meaning,  and  id  cerium  est  quodcerfum  reddi  potest  i 
and  the  evidence  would  have  explained  but  would  not  have 
added  to  the  will.  To  admit  evidence  to  shew  that  the 
testator  referred  to  expectations  from  Mr.  Ewer,  would 
not  be  to  explain  the  expressions  of  his  will,  but  to  add 
to  his  will  that  which  he  has  not  expressed*  The  evi* 
dence  ofiered  must,  therefore,  be  rejecled. 


fu.  ^Hy4^^   gp^in  Tui  M  .  J^-  d%€Jt^  .  /a A 
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Rolls.  HALL  c  HUTCHON& 

If  to  the  T^H^  ^'^  v<^  fi'^  >>y  ^  *'^'"P'®  cmcrad  credilor 
principal  ^  agaiiMt  the  Defendant,  Jamet  Huicham^  m  pefMMl 

^uhy^aVl"  Ttiptwnwxs^  oi  WiUiam  HaU  \h%  jo^ngx.    Th^usmi 

lease  to  the  decree  and  reference  having  been  mBsit%  end  ibe  MaaMT 

thc*Iu^y"hi,  having,  among  other  things,  alloved  a  claim  aaade  on 

preriously  to  ih^  pg^t  of  the  administratrix  of  William  Gumeth  de- 

given  by  the  ceaasd,  ggainst  the  estate  of  Witlum  Hrnll  the  younger, 

^"^  o7tbe^^  to  the  sum  of  26BL  15s.  and  intepest,  an  exceptiM  waa 

debt,  and  taken  by  the  Defendant  to  that  part  of  the  Maeleifa 

curiry  foTthe  >^^P^^    '^^^  claim  was  made  under  the  folioiving  cir^ 

remainder,         ciMQStances :  '— 
the  general 
rule  will  not 

apply,  but  the       On  the  15th  of  Mau  1823  miUam  Hall  the  elden 

creditor,  not^ 

withstanding  and  William  Hall  the  son,  executed  to  JKMiam  Gmmtg 
witlTrTthe  ^  warrant  of  attorney  to  confess  judgment  for  the  siMn 
absence  of  of  5000/.,  and  upon  that  warrant  of  attoraey  judgment 
the  contrary  ^^  entered  up,  subject  to  a  defeazanoe,  which  recited 
retain  his  right  that  the  judgment  was  to  secure  the  payment  of  31501 
surety.     ^       ^^^  interest,  due  from  William  Hall  the  elder  to  Gutncjf^ 

William  Hall  the  elder  had  previously  accepted  several 
bills  of  exchange  by  way  of  security  for  the  debt ;  and 
among  others  a  bill  of  exchange  for  the  sum  of  500^, 
dated  the  1st  of  January  182S,  and  payable  thirty*chree 
months  after  date. 

In  September  1 824  William  Gumey  died  intesUte,  and 
his  daughter.  Aim  Barton^  took  out  administration  of 
his  estate  and  eflfects.  When  the  bill  for  500/.  became 
due,  WHUam  Hatt  the  younger  made  a  proposal  to 
Bobert  Barton^  the  solicitor  of  Ann  Barton^  to  pay  SOOL 
in  part  payment,  and  to  give  the  joint  acceptance  of 

himself 
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himself  and  his  brother  CharUs  Barton  for  the  re- 
mainder of  the  principal  and  interest  at  three  months* 
The  bill  given  upon  this  occasion  was  indorsed  by 
Bobert  Barton  to  Messrs.  Henderby  and  Son  for  valuable 
consideration,  and,  not  being  fmid  when  it  became  due, 
it  was  renewed  by  a  bill  for  the  same  arosnint,  accepted 
by  the  same  parties^  and  made  payable  itk  one  month; 
and  Che  renewed  bill  was  also  indorsed  over  t»  Messn* 
Hmderljf  and  Son,  all  interest  due  apon  the  former 
bill  having  been  paid  by  fVittiam  Hall  the  younger. 


la^a 


By  an  indenture,  dated  the  11th  of  April  l§i6,  WM* 
limm  HM  the  elder  assigned  to  Bobert  Barton  aad  two 
other  trastees,  and  the  survivor,  &c  all  his  effects  upon 
certain  trusts  for  the  benefit  of  his  creditors  i  and  the 
indenture  further  witnessed,  that  in  pursuance  of  the 
agreement  in  that  behalf,  and  in  consideration  of  the 
covenants  and  agreements  thereinbefore  contained  on 
die  part  of  fWiUiam  Hail  the  elder,  the  several  creditors, 
parties  to  the  said  indenture,  did  folly  and  absoloteiy 
release,  acquit,  and  discharge  Wittiam  HaH  the  elder, 
his  heirs,  executors,  and  administrators,  of  and  from  dl 
and  tvery  the  debts  and  sums  of  money  then  due  and 
owing  from  him,  William  Hall  the  elder,  to  the  several 
creditors,  parties  thereto,  or  any  of  them,  and  of  and 
from  all  accounts  and  reckonings  whatsoever,  then  sub- 
sisting between  them  or  any  of  them  and  William  Hall 
the  elder;  and  of  and  from  all  and  all  manner  of  actions 
and  suitS)  cause  aud  causes  of  action  and  suit,  judgments» 
executions,  bills,  bonds,  notes,  claims,  and  demands 
whatsoever  at  law  and  in  equity.  And  it  was  by  the 
said  indenture  expressly  agreed  and  declared  between 
and  by  the  parties  thereto,  that  the  mcecuting  the  same 
by  any  person  or  person  who  was  or  were  a  creditor  or 
creditors  of  the  said  WiUiam  Hall  the  elder  should  not 
annoV  aflect,  or  prejudice  any  deed  or  deeds,  security 

or 
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IS9S»  or  securities,  which  sach  creditor  or  creditors  had  tbeo 
or  theretofore  for  hb,  her,  or  their  debt  or  debts,  or  the 
payment  thereof  or  any  part  thereof. 

This  deed  was  executed  by  Bobert  BarUm^  on  behalf 
of  Ann  Barton^  the  administratrix  of  Gwmeyj  and  in  the 
sched«le  to  the  deed  the  sum  of  1750/.  was  set  opposite 
to  the  name  of  JBofer^  Barton^  as  the  amornit  «f  Ets 
obim  against  William  Hall  the  elder. 


Mr*  PemberUmi  in  support  of  the  exception,  contended 
that  WilHam  Hall  the  younger  had,  by  the  iraMaction 
between  him  and  the  creditor,  taken  upon  bfanaelf  tka 
^bt  of  his  father;  and  that  the  remainder  of  the  4ebt 
for  which  he  became  liable  was  in  no  degree  afftclei  by 
the  subsequent  release  of  the  creditor  to  William  Hail 
the  elder. 

Mr.  Bickerstelh  and  Mr.  CkanHea^  eoiUri^  imislall 
that,  although  the  acceptor  of  a  bill  of  exchange  waa  at 
law  treated  as  the  principal  debtor,  yet  in  equity  be  waa 
considered  only  as  a  surety,  and  in  that  court  a  release 
to  the  principal  debtor  was  a  release  to  the  surety. 

The  Master  i^the  Rolls. 

Generally  speaking,  a  release  to  the  principal  debtor 
is  a  release  to  the  surety ;  but  if  the  surety  has,  pre- 
viously to  the  release  given  by  the  creditor,  paid  part  of 
the  debt,  and  given  a  security  for  the  remainder,  the 
general  rule  will  not  apply,  but  the  creditor,  notwith- 
standing the  release,  will,  in  the  absence  of  evidence  to 
the  contrary,  retain  his  right  against  the  surety  for  the 
remainder  of  the  debt.  I  am  of  opinion,  therefore,  that 
the  claim  made  ogainst  the  estate  of  William  HaU  the 
younger  was  properly  allowed  by  the  Master. 

Exception  over-ruled. 
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SALMON  V.  OSBORN.  Rolu. 

July  S3. 

rpHE  bill  was  filed  for  the  purpose  of  having  die  JJy  JJ^'^'^j^, 

teatnlor^s  estate  adariaistered  under  a  decree  of  the  the  payment 

Court;  but,  by  consent  of  all  parties  to  the  sok,  all  cLurt.'S^ 

matters  in  the  cause  were  by  an  order  of  the  Court  which  pe- 

tfilbnred  to  the  arbitration  of  Mr.  Wyatt.     Previously  declared  to  be 

totbaftwder,  tlie  sum  of  1875/.^new  4  per  cent  annul*  cntiUed  by  an 

sward  made 
ties  bad  by  an  order  in  the  cause  been  transferred  into  under  an 

the.  naiae  of  the  Accountant-General  for  securing  the  ^^^^'^h| 

paymmt  of  an  aonutty  given  by  the  wilh  the  award  hat 

been  made  a 
rule  of  Court 

By  the  award  of  the  arbitrator  the  petitioners,  who 
were  three  of  the  residuary  legatees  of  the  testator,  were 
dedavcd  to  be  entitled  to  five-sixths  of  the  above-men- 
lk>Bed  sum  of  1875/.  new  4  per  cent,  annuities,  subject 
tO'tbe  Uie*tnterest  of  the  annuitant.  On  the  death  of 
the  annuitant  the  present  petition  was  presented  for  the 
payment  of  the  five^sizth  shares  to  the  petitioners  in 
the  proportions  found  due  to  them  respectively  by  the 
award,  and  a  similar  petition  was  at  the  same  time  pre- 
sented by  the  party  declared  by  the  award  to  be  en- 
titled under  the  will  to  the  feraaining  sixth  share. 


The  award  had  not  been  made  a  rule  of  Court,  and  a 
doubt  being  suggested  by  the  registrar,  when  the  peti- 
tions first  came  on  to  be  heard,  whether,  until  the  award 
hod  been  ma<le  a  rule  of  Court,  an  order  for  the 
payment  of  the  shares  to  which  the  residuary  legatees 
were  entitled  could  be  drawn  up,  the  petitions  stood 
over  in  order  tlmt  that  point  might  be  inquired  into. 

'  Mr. 
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Mr.  Heathfidd^  for  the  petitioners  entitled  to  five* 
sixth  parts  of  the  fund,  now  submitted  that  they  were 
entitled  to  payment  without  having  the  award  made  a 
rule  of  Court,  and  he  cited  the  case  of  7%^  Marquea  ^ 
Ormand  ▼•  Kynnerdejf  (a),  where  the  very  point  was 
raised  upon  motion,  and  after  the  motion  had  stMd 
over  that  search  might  be  made  for  authorities,  the 
Court  hdd,  upon  the  authority  of  a  case  of  ^SBHUy  t. 
EaffiA  before  .Lord  Eldarij  referred  to  at  the  bar,  that 
the  Court  would  enforce  an  award  made  by  Tirtue  of 
an  order  of  the  Court,  without  requiring  that  the  sward 
should  first  be  made  a  rule  of  the  Court  In  the  pre- 
sent case  all  the  parties  entitled  under  the  award  to  the 
fbnd  in  Court  were  before  the  Court,  and,  as  there  wks 
a  direct  authority  which  left  no  doubt  as  to  the  Jun^ 
diction  of  the  Court,  it  was  desirable  that  the  uhne* 
cessary  expense  of  making  the  award  a  riile  ofConrt, 
which  all  parties  were  ready  to  dispense  with,  should  be 
saved. 


Mr.  Rudallf  who  appeared,  on  the  other  petition,  for 
the  party  entitled  to  the  remaining  sixth  share,  also 
desired  to  waive  the  making  of  the  award  a  rule  of 
Court 

7?l^  Master  of  the  Rolls. 

The  award  must  be  made  a  rule  of  Court;  for  the 
Court  must  know  judicially  what  the  nature  of  the  award 
is,  before  it  can  act  upon  it  by  directing  the  payment 
out  of  Court  of  the  fund  claimed  by  these  petitioners* 


(a)  2  Sim,  <(  Stu,  15. 


CASES  IN  CHANCERY.  481 

MM. 


NICHOLS  tn  ROE.  AneS. 

Aug.  9. 

rD  Y  anicles  of  agreemeat,  diUed  the  12lh  of  August  Where  it  was 
-"  Xa33,  the  PlainliflF  and  Defendant  agned  to  lefec  t^^fo?w 
aU  coffilrovecsiea  then  exialiog  betweea  them  totbede?  agreement  to 
lennioatioii  of  two  persona  therein  named,  provided  to  arbitration, 
tbej  nuide  their  award  within  a  month  from  the  date  of  th&t  the  sub- 

mission  might 
the  articles  of  agreement ;  and,  in  case  the  arbitrators  be  made  a 

should  not  agree  upon  their  award  within  that  timc^  'f^L^^at^'^ 
then  to  the.  determination  of  an  umpire  to  be  appointed  option  of 
^y  them,  provided  he  sboald  make  his  award  in  writ*  aiid^a^^^ 
ing  under  bis  hand  and  seal  within  a  month  from  the  having  been 

"  filed  to  set 

tiiqe  of  the  reference  to  hun ;  and  it  was  further  agreed  aside  the 
that  no  action,  suit,  or  proceeding  at  law  or  in  equity  >^^  |^  ap- 
should  be  oommenced  or  prosecuted  by  either  of  the  answer  of  the 
parties  to  the  agreement  against  the  other  of  them,  in  ^^t  "if^^u 
relation  to  the  matters  aforesaid,  until  the  award  or  mission  had 
umpirage  should  have  been  made  and  delivered.     And  rui^o?the  ' 
it  was  further  agreed  that  the  said  reference  or  sub-«  Court  of 
mission  should  or  might  be  made  a  rule  of  the  Court  of  by  the  De- 
King's  Bench,  on  the  application  of  either  of  the  parties  f«n<lant  «ut>- 
thereto^  and  that  no  action  or  suit  at  law  or  in  equity  the  filing  of 
should  be  commenced  or  prosecuted  against  the  orbi-  ^^Uq'<^^ 
trators  or  umpire  concerning  their  or  his  award  or  junction 
determination,   after  the  same  should   have  been   so  been  obtained 
made  as  aforesaid ;  and  that  the  said  award  or  umpirage  ^yj^^  Plain- 
should  not  be   impeached,   unless   some  collusion  or  appeal,'dis!>^ 

oth^r  fraud  should  be  discovered  therein.    And  it  was  t    ?!^l^^ 

Lord  Chan- 
further  agreed  that  the  costs  should  abide  the  event  of  cellor  holding 

the  award,  and  should  be  borne  and  paid  by  the  party  of"chanwrv'^ 

or  parties  by  whom  the  same  should  be  tliereby  directed  had  no  juris- 
.     .  . ,  diction  to 

to  be  paid.  relie? e  against 

the  awara. 

The 
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1894;  The  ariiitnitorsi  not  agreeing  in  their  award,  tn  pur^ 

auance  of  the  power  given  to  them  by  the  agreementt 
appointed  an  umpire,  who  made  his  award,  dated  the 
12th  of  Odober  18dS,  and  thereby  directed  that  the 
Plaintiff  thoold,  on  the  1st  o^Naoember  then  next,  pay  to 
the  Defendant  the  sum  of  206/.  lOx.;  and  that  the 
same  shoold  be  received  by  the  Defendant  tn  full  satis- 
iaction  and  discharge  of  and  for  all  the  matters  in  differ- 
ence; and  that  all  such  costs  as,  by  the  artides  of 
agreement,  it  was  agreed  should  abide  the  event  of 
the  award,  should  be  paid  at  the  time  before  appointed 
for  the  payment  of  the  208/.  105. 

The  bill  was  filed  on  the  4th  of  Nooember  IBSS.  It 
charged  that  the  umpire  had  not  made  a  foil  and 
inal  arbitrament  of  the  matters  referred  to  him,  but 
that  Uie  award  was  defective,  and  ought  to  be  set  aside. 
It  further  charged  that  the  Defendant  had  not,  at  the 
time  of  filing  the  bill,  made,  but  that  he  forthwith  in* 
tended  to  make  the  submission  to  refer  to  arbitrati<Ni, 
contained  in  the  articles  of  agreement,  a  rule  of  the 
Court  of  King^s  Bench  or  of  some  other  court  of  record ; 
and  it  prayed  that  the  award  might  be  declared  void, 
and  that  the  Defendant  might  be  decreed  to  deliver  it 
up  to  be  cancelled ;  and  that,  in  the  meantime,  the  De- 
fendant might  be  restrained  from  making  the  submission 
a  rule  of  court,  and  from  bringing  any  action  at  law 
against  the  Plaintiff  upon  the  articles  of  agreement  and 
award,  or  either  of  them. 

The  Defendant  put  in  a  general  demurrer,  which 
was,  after  argument,  over-ruled  by  the  Vice-Chancellor 
on  tlie  nth  of  January  1839. 

On  the  16th  of  Jtiaoember  183S  the  Defendant  caused 
the  submission  to  arbitration  to  be  made  a  rule  of  the 

Court 
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Court  of  Kingfs  Bench.  On  the  S6tb  of  March  a 
motion  was  made  before  the  Vioe-CbaReellor,  on  the 
part  of  the  Defendant,  to  dissolve  the  common  injunctkin 
which  had  been  obtained  by  the  Plaintiff  for  want  of  ad 
answer.  That  motion,  after  argamenti  was  refiisedi  and 
the  order,  granting  the  injanction,  was  continued.  An 
appeal  was  now  brought  by  the  Defendant  agamst  that 
order. 

The  arguments  and  judgments  upon  the  demurrer  and 
motion  for  dissolving  the  injunction  are  fiilly  reported 
in  the  fifth  volume  of  Mr.  Simonsfs  Beports^  p.  156. 

The  Solicitor-General  and  Mr.  Pwvih  for  the  Appel- 
lant. 

There  are  three  grounds,  upon  any  one  of  which 
the  Defendant  is  entitled  to  have  the  injunction  dis« 
solved.  In  the  first  place,  the  statute  is  as  imperative 
upon  a  court  of  equity  as  upon  a  court  of  law ;  se« 
condly,  the  recent  decisions  are  conclusive  agunst  the 
Plaintiff;  and,  lastly,  if  either  of  those  points  were 
doubtful,  there  is  a  total  absence  of  equity  upon  which 
the  Plaintiff  can  claim  the  interference  of  the  Court 
against  the  legal  right  of  the  Defendant.  The  object 
of  the  statute  9  &  10  J^.  3.  was  to  terminate  disputes 
between  parties,  and  it  is  *^  in  order  to  the  final  determine 
ation  of  controversies  *'  that  the  time  within  which  and 
the  court  where  an  application  to  set  aside  an  award 
shall  be  made  are  expressly  limited  by  the  statute* 
The  effect  of  the  decision  of  the  Vice-Chancellor  ts 
not  only  that  the  award  of  the  arbitrator  ^hall  not 
terminate  controversies,  but  -that  it  shall  be  a  mere 
preliminary  step  to  the  filing  of  a  bill  in  equity.  In 
Davis  V.  Getty  (a)  it  was  one  of  the  terms  of  the  agree- 
ment 

(a)  \  Sim.  4  StH.  41U 

You  III.  F  f 
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18M«  foeoi  ta  refer  lb#  dUputfs  betweea  the  paities  to  aibi- 
tmim  tbim  the  subuQWttion  sbould  be  made  a  r4le  of 
the  Court  of  Common  Plea^ ;  but^  though  the  suhmis^ion 
^i«d  pot  boei)  m«de  a  rule  of  tb^t  court  witbia  tbei  tim» 
^ited  by  the  statute,  Sir  Ahn  Leach  b^  that  tb<i 
Court  had  no  jurisdictioQ  to  relieve  against  the  awanU 
la  DaifWff^  V.  Sadier{a)  the  submission  to  tb^  %mwfi 
had  not  been  made  a  rule  of  court  at  the  time  of  fiUt^ 
the  bill,  but  it  was  made  a  rule  of  court  of  law  within 
due  tkne  subsequently  to  the  filing  of  the  bill,  and  beftire 
a  motion  for  an  injunction  of  which  notice  had  been 
given  was  made,  so  that  it  was  upon  all  fours  with  the 
present  case.  Upon  the  motion  in  that  case  the  Court 
held  that  it  had  no  jurisdiction ;  and  it  is  to  be  observed, 
that  when  the  present  case  was  heard  upon  the  demurrer, 
the  Vice-Chaocellor,  althoi^h  he  dissented  from  the 
opiuion  of  the  Master  of  the  Rolls  in  Davis  v.  Gttfy^ 
did  not  dispute  the  authority  of  Zkrsoson  v.  Sadler. 
On  the  contrary,  having  previously  mentioned  QwineU 
v«  Bannister  (i),  where  the  submission  had  been  made 
a  rule  of  the  Court  of  King's  Bench,  and  Lord  Eldon 
dissolved  the  common  injunction,  which  had  been  ob- 
tained by  the  plaintiff,  on  the  ground  that  the  Court 
had  no  jurisdiction,  the  Vice-Chancellor  says,  "  In  the 
case  of  Dawson  v.  Sadler  the  submission  was  made  a 
rule  of  the  Court  of  King's  Bench  before  the  motion 
^as  made;  and,  therefore^  his  Honor  might  well  say, 
after  Gwineii  v.  Bannister  had  been  cited  by  counsel; 
that  the  authority  referred  to  had,  in  effect,  determined 
the  question,  and,  consistently  with  prior  d^dsion, 
refuse  the  motion/'  And  yet,  under  the  same  circum- 
stances, when  the  motion  was  made  in  this  cause  for 
i^ssolving  die  injunction,  the  Vice-Chancellor  con- 
tiuued  the  injunction.     But  even  supposing  the  Court 

to 

(a)  1  Sim.  ((  Slu.  537.  {b)  14  Vet.  550. 
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to  baVe  jorisdiction  to  enteFtain  ibe  qiieBtion»  an  equity  1884. 
must  be  sbeirn  in  order  to  support  tbe  iiifOtiCKioa ;  and 
befe  there  is  no  charge  of  corruption  or  fwiiid,-^lha  oom* 
plaint  wbAtever  on  tlie  part  of  the  Plaiutifi;  cdKsept  that 
bo  is  not  Buftfefied  with  tbe  amount  of  tbe  sum  wbi^  be 
ba9  been  adjudged  by  tbe  umpire  to  pay.  It  i$  claar» 
tberefbre,  upctfi  all  these  grounds,  that  tbe  iajunetion 
ought  to  be  dissolved. 

Mr.  Knight  and  Mr.  Wehster^  eonird. 

If  the  Court  had  once  acquired  jurisdiction,  that 
jurisdiction  could  not  be  taken  away  by  any  matter 
that  occurred  subsequently  to  tbe  filing  of  the  bill. 
Davis  V.  Getty  is  a  case  of  the  first  impression;  that 
case,  no  doubt,  decided  that  even  an  agreement  to  make 
the  submission  a  rule  of  a  court  of  law  waa  sofiieient 
to  oust  the  jurisdiction  of  thb  Court ;  and  upon  the 
demurrer  in  the  present  case  the  Vice-Chancellor  over-^ 
ruled  that  decision,  which  was,  indeed,  supported  by 
no  authority.  No  appeal  has  been  brought  from  the 
decision  upon  the  demurrer,  and  the  Defendants  are 
precluded,  therefore,  from  saj'iag  that  the  jurisdiction 
has  not  been  well  acquired.  If  well  acquired,  bow  can 
it  be  ousted  by  an  act  of  one  of  the  parties  ?  Thoggb 
the  submission  has  been  made  a  rule  of  tbe  Court  of 
King's  Bench,  it  is  uncertaio  whether  that  Court  would 
not,  uoder  the  circumstances,  decline  to  exercise  auy 
jiirisdiction ;  and  the  burthen  of  proof  lies  upon  the 
other  side  to  shew  that  tbe  ancient  jurisdiction  of  this 
Court,  once  legiti«nately  acquired,  can  be  ousted  by  an 
act  of  OQQ  of  the  parties.  If  the  jurisdiction  of  this 
Court  be  liable  to  ouster  by  an  act  of  tbe  party,  at  what 
stage  of  the  proceedings  are  we  to  stop  ?  The  Court 
might  have  continued  the  injuiiction  upon  the  merits, 
and  it  would  still  have  been  competent  to  the  Defend- 

F  f  2  ant. 
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lSd4.  antf  acoordiDg  to  the  Bif^oment  on  the  other  side^  to 
set  this  Court  at  defiance  by  going  to  the  Court  of 
King's  Bench  to  make  the  submission  to  the  awaid  a 
rule  of  that  Court  The  argument  founded  upon 
agreement  between  the  parties  atails  nothing,  unless 
it  could  be  shewn  that  the  Plaintiff  agreed  to  give  ex- 
clusive jurisdiction  to  the  Court  of  King's  Bench ;  and 
there  is  no  such  agreement  in  the  present  case.  In 
Ward  ▼•  Periam  (a)  the  Plaintiff  bad  himself  made  the 
submission  a  rule  of  Court,  and  yet  upon  a  Ull  filed  by 
the  Plaintiff  to  set  aside  the  award,  the  Court  granted 
the  relief  prayed  by  the  bill. 

The  Soticitar^Generalf  in  reply. 


A«g,  9.  The  Lord  Chancellor. 

This  is  an  appeal  motion  against  an  order  of  the 
Vice-Chancellor,  granting  an  injunction  to  restrain  the 
Defendant  from  enforcing  an  award  which  he  obtained 
against  the  Plaintiff. 

It  appears  that  the  Defendant  Roe  was  a  tenant  of 
the  Plaintiff  Nichols^  and,  differences  having  arisen 
between  them,  they  entered  into  an  agreement  on  the 
12th  of  August  last,  whereby  they  agreed  to  refer  their 
differences  to  arbitration,  with  a  proviso  that  the  refer- 
ence or  submission  should  be  made  a  rule  of  Court  at 
the  option  of  either  party ;  and  that  no  action  or  suit 
should  be  brought  either  at  law  or  in  equity  to  impeach 
the  award;  and  that  all  fees  and  monies  awarded  by 
the  arbitrator  should  abide  the  event  of  the  cause. 

The  arbitrators  could  not  agree,  and  called  in  an 
umpire,  who  finally  awarded  the  sum  of  208/.  IO5.  to 

be 

(a)  2  Eg,  Ca.  Abr.  91.  and  Turn,  4-  Ruu.  151.  n. 
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be  paid  by  NMob  on  the  Jst  of  Nimember  Mlo^iUngf  lBS4f. 

and  that  all  fees,  coats,  &c,  should  be  paid  at  the  saitfe  w,  '  ol§ 
tune*  o. 


The  reference  was  made  a  rule  of  Court  some  days 
after  the  filing  of  the  bill. 

Nidob  objects  to  the  award  on  the  ground  that  it  b 
not  final,  but  that  it  is  defective  in  respect  of  the 
menies,  fees,  costs,  &c.  with  which  the  Plaintiff  is 
charged,  and  that  it  ought  to  be  set  aside.  But  the 
first  question  that  arises  regards  the  jurisdiction  of 
this  Court  to  grant  the  injunction  which  has  been 
obtained. 

I  had  some  doubt  during  the  argument  in  this  case, 
though  my  leaning  was  strongly  against  the  decision 
below,  and  I  therefore,  and  in  consideration  of  the  im- 
portance or  the  point,'  had  intended  to  consult  the  com- 
mon law  Judges.  Further  reflection  has  removed  all 
doubt,  and  convinced  me  that  there  is  no  occasion  at  all 
to  take  that  course.  The  parties  too  state  that  a  further 
delay  will  be  extremely  prejudicial,  and  I  am  therefore 
now  prepared  to  deliver  my  opinion. 

It  is  necessary  to  observe  that  this  was  a  submission, 
not  in  a  cause  depending  either  here  or  at  law,  but  by 
agreement  with  the  usual  power  for  either  party  to 
make  the  submission  a  rule  of  the  Court  of  King's 
Bench  or  other  court  of  record.  It  was,  therefore, 
altogether  under  and  within  the  stat.  of  9  &  10  W.  S. 
c.  15.,  and  consequently  the  proceedings  must  be  go- 
verned by  that  statute,  and  so  must  all  the  rights  and 
equities  of  the  parties. 

Ff  3  As 


Roe. 
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1684>.  As  iberc  ims  the  aottUBtoflMd  clause  in  the  sgroeiiwpt, 

ibat  no  acdcn  or  suit  in  equity  sboiiid  be  brought  by 
either  party  to  impeach  the  award,  I  shall  say  a  word 
upon  that  in  order  to  dismiss  the  point.  It  has  fre- 
quently been  denied  that  any  such  agretawmt  can  ever 
oust  the  jurisdiction  oF  this  Court;  and  in  Nkkok  t. 
Ckalie  (a)  Lord  Eldon  said  the  point  had  never  been 
determined*  I  need  not  now  determine  it;  the  party 
against  whom  the  bill  to  set  aside  the  award  is  filed 
mighti  had  he  thought  fit,  have  availed  himself  of  it-  by 
plea;  but  it  is  quite  unnecessary  towards  tbe  deaiston 

m 

€£  the  present  question  that  any  thing  should  be  said 
apob  the  matter. 

When  we  examine  the  elaborate  remarks  of  Lord 
Eldam  in  Niehob  v.  Ckalie^  and  what  he  afterwards  says 
in  tbe  subsequent  case  of  QwifuH  t.  Banmsttr  (b\  and 
compare  those  passages  with  Lord  LoughloraugV%  jud^ 
ment  in  Lord  Lontdale  v.  Litiledale  ((?),  and  look  iolo  the 
Arguments  at  the  bar  in  all  the  three  cases,  it  is  matter  of 
surprise  that  any  doubt  should  ever  have  been  enters 
taikied  on  the  subject.  For  the  statute  is  undoubtedly 
repealed  in  its  most  express  provision,  if  the  jurisdidtioi& 
continues  to  reside  in  this  Court  after  the  parties  have 
resorted  elsewhere  under  the  act  There  can  be  no 
more  plain  or  distinct  terms  used  than  those  of  the 
latter  part  of  the  first  section  of  the  act.  After  direct- 
ing process  of  contempt  to  issue  for  enibroing  perform** 
anoe  of  the  award,  it  proceeds  thus  i  '*  which  process 
shall  not  be  stopped  or  delayed  in  its  execution  by  any 
order,  rule,  command,  or  process  of  any  other  Gour^ 
either  of  law  or  equity,  unless  it  shall  be  made  appear 
on  oath  to  such  Court  that  the  arbitrators  or  unpire 

misbefaavied 

{a)  14  Vet.  265.  (c)  S  Va,  jun.  451. 

Ih)  14Ftf«.530. 
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tbemsrive^y  and  that  such  avaind»  arbkra^  lSS4b 
tion,  or  umpirage  was  procared  by  corruption  ot  lofiket  jj  '!? 
undue  ineaiig."    I  tbay  stop  here  to  obeenrfe  that  the  #. 

Courts  have  long  extended  this  exceptbn  to  cases  of        ^^ 
mistalbe  in  latr :  Kent  v.  Ektob  (a).    Now  this  prbhtbi^ 
tioii  is  pikinly  made  to  preclude  all  review  of  the  awards 
either  at  law  or  in  equity,  excepting  on  tho^  special 
gh>unds«     But  it  id  also  to  be  intended  aA  giving  to  ihAt 
Court  only,  in  which  the  submission  is  made  a  rtlle,  the 
power  of  reviewing  the  award ;  for,  if  the  literal  meaning 
of  the  irords  were  adopted,  namely,  that  in  the  excepted 
cises  either  party  might  go  to  a  Court  of  equity^  aHd 
make  it  appear  on  oath  that  there  were  grounds  for  iiiiik 
peaching  the  award, — first,  this  would  prove  too  tnuch^ 
for  11  woahi  enable  the  same  party  to  go  to  some  oUiet* 
CMrt  tjf  law ;  abd  who  ever  heard  of  the  Court  of 
Ownmon  Pleas  setting  aside  an  award  made  a  rule  of 
court  111  die  King's  Bench  ?   or  who  ever  nlade  suth 
an  attempt?    Indeed  the  second  section  exprfessljr  con« 
'  fines  the  application  to  the  Court  in  which  the  submis* 
sion  was  made  a  rule ;  for  it  says,  that  **  any  arbitratbn 
or  umpirage  procured  by  corruption  or  undue  practices 
shall  be  judged  and  esteemed  Void,  and  of  none  effect, 
and  accordingly  be  set  aside  by  any  Court  of  law  ot 
equity,  so  a^  complaint  of  sudi  corruption  or  undue 
pi'actioe  be  made  in  the  Court  where  th^  rule  is  made 
for  submission  to  such  arbitration  or  umpirage^  before 
the  last  day  of  the  next  term  after  such  arbitration  ot 
rnnf '^^  mode  and  publnhed  to  the  parties/' 

Seijdnd)^,  tfie  #Drds  used  iii  the  exoeptit^n  to  the 
pffohibitbn  of  the  first  section,  that  the  ghMuid  b(  iftn 
peadiment  muftt  be  made  to  appear  oki  oath  to  dueb 
Courts  are  the  words  always  used  to  describe  proceedings 

by 

(a)  5  EaH,  13. 
Ff  4 
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1854.  by  affidavit;  aod  ihe  Courts  of  law  and  equity  are  bere, 
a^d  ibey  are  iboughout  ihe  stalute,  meotioiied  in  tbe 
same  manner*  so  that  the  prooeediog  is  to  be  alike  in 
all  —  not  a  submission  made  a  rule  of  the  coart  of  law^ 
and  then  a  bill  filed  in  equity  to  set  it  aside;  but* die 
submission  to  be  made  a  rule  either  of  a  court  of  law  or 
a  court  of  equity,  and  application  made  to  the  same 
court  by  affidavit  on  the  behalf  of  those  seeking  to  im« 
peach  the  award. 

It  must  further  be  observed,  that  the  second  section 
affixes  a  p^iod  of  limitation  —  a  time  within  which  the 
application  must  be  made  where  there  are  grounds  to 
bring  tbe  case  within  the  exception.  It  shall  be  **  before 
the  last  day  of  the  next  term  after  such  arbitration  or 
umpirage  made  and  published  to  the  parties.'^  This  is 
very  material;  for  the  provision  would  be  rendered 
wholly  nugatory  by  allowing  the  party  to  come  here 
and  file  his  bill,  and  move  for  his  injunction,  which  I 
presume  he  may  do  within  the  usual  period  -—  that  is,  * 
at  any  time  within  twenty  years. 

Such  being  my  clear  opinion  on  the  coostructtoa  of 
the  statute,  and  its  bearing  upon  this  question,  I  have 
only  to  observe  on  the  cases,  that  the  older  ones  are 
not  in  similar  circumstances  to  the  present,  though,  as 
far  as  they  go,  they  bear  out  the  doctrine  I  cotitend 
for,  and  tend  to  exclude  the  jurisdiction.  In  this  view 
reference  may  be  had  to  Kampshirev»  Young  (a) ;  Chicot. 
V.  JLequesne  (i) ;  and  Spettigue  v.  CarpetUer  (c).  But  the 
parallel  cases  are  the  more  recent  ones  in  the  time  of 
Lord  Loughborough  and  Lord  Eldon^  which  I  have 
already  mentioned ;  Lord  Lonsdale  v.  LiUkdak^  Nichols 
V.  Chalie^  and  GwineU  v.  Bannister. 

The 

(a)  S  Aik.  155.        {h)  2  Ves.  8eo.315.  ic)  5  P.  Wmt^zeu 
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The  fliBt  of  these  cases  was  the  one  itt  which  the  1894. 
Court  sustained  its  jurisdiction;  and  Lord  EUohj  in 
Nichols  ▼,  Chalief  malces  some  strong  observations  upon 
Lord  Lou^dforougk^B  argoment  in  its  favour,  and  plainly 
dod>t89  if  be  does  not  quite  deny,  the  authority  of  the 
caae.  But  what  prevents  its  application  to  the  question 
now  before  the  Court  b*  that  Lard  Lonsdale  v.  LdUU^ 
daU  did  not  arise  at  all  under  the  statute  of  9  &  10 
W^  S.  In  that  case  a  verdict  had  been  taken  at  the  trial 
of  a  cause  for  nominal  damages,  subject  to  a  reference, 
and  the  award  was  made  a  rul^  of  court  This  is 
explicitly  allowed  by  Lord  Ijoiughbarough  not  to  be  a 
case  within  or  under  the  statute. 

It  is  true  that  his  Lordship  goes  on  to  state  his 
opinion  that,  even  if  the  case  were  one  of  a  reference 
uilder  tlie  statute,  he  should  still  hold  the  equitable  ju- 
risdiction not  to  be  excluded.  But  this  is  merely  an 
extrajudicial  dictum^  from  which,  for  the  reasons  above 
assigned,  I  take  leave  to  dissent.  Lord  EkUm,  in 
Nichols  V.  ChaHe,  nearly  overruled  it,  and  in  Gwinett  v. 
Bannister  he  did  so  altogether.  These  two  cases,  and 
the  last  especially,  appear  to  close  the  question;  and 
Lord  Bldon,  in  commenting  upon  the  statute,  adopts 
the  same  construction  which  I  have  put  upon  it.  It 
was  a  case  precisely  the  same  with  the  present  in  every 
particular  save  one — that  here  the  bill  was  filed  before 
the  submission  was  made  a  rule  of  court,  and,  in 
that  case,  the  bill  was  filed  after  the  submission  was 
mode  a  rule  of  court.     But  I  do  not  think  that  this 

makes  any  material  difference.     In v.  Mills  {a) 

a  similar  distinction  was  taken,  but  Lord  Sdon  dis- 
posed of  the  application  on  another  ground,  and  said 
nothing  of  this.     But  surely  the  mere  filing  of  a  bill 

cannot 
(fl)  17  r«.4i9. 
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1894.  cannot  be  held  to  destroy  the  force  of  the  statutory 
provision,  more  especially  as  the  party  filing  the  bill 
might  at  any  moment  have  applied  to  the  Court  of 
King's  Bench.  He  siiys  his  adTersatjr  had  not  made 
it  a  rule  of  court,  and  so  he  could  not  move ;  there 
never  was  a  greater  mistake :  he  might  himself  hare 
made  it  a  rule,  and  then  moved.  If  not,  any  one  |to^ 
sessed  of  an  award  in  this  form  could  defeat  his  adveN 
sary's  right  of  moving  to  set  aside  the  award  by  not 
making  the  submission  a  rule  of  court  till  the  period 
had  elapsed  within  which  the  statute  allows  the  motion 
to  be  made  impeaching  it  The  constant  practice  is 
the  other  way. 

It  may  be  further  observed,  that  the  mere  fifing  a  bill 
is  no  interposition  of  the  Court,  and  cannot  be  struck 
at  by  the  prohibition  of  the  statute.  The  order  of  the 
Court  for  an  injunction,  or  a  decree  setting  the  award 
aside  would  be  within  that  prohibidon ;  and  it  ^eems 
difficult  to  understand  how  the  having  done  a  thing  not 
precluded  by  the  statute,  before  the  submission  is  made 
a  rule  of  court)  can  authorise  the  doing  a  thirig  after  that 
step  has  been  taken,  which  thing  is  directly  struck  at  by 
the  statute  in  the  most  formal  and  express  words. 

I  am  therefore  clearly  of  opinion  that  the  jurisdietiott 
of  this  Court  is  excluded,  as  well  as  that  of  any  other 
court)  in  this  case,  and  that  the  Vice-Chancellor's  order 
for  an  injunction  must  be  discharged. 
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1834. 


BROOM  p.  RROOM.  -^"- 

March  19. 

A  T  the  hearing  on  further  directions,  it  appeared  by  Where  the 

•^^  the  Master's  report  that  certain  real  estates  had  9®*"^»  ^/  '*» 

^  decree,  de- 
been  purchased  by  John  Broom  the  younger,  and  Her^  dares  that 

bert  Broom  deceased,  who  had  carried  on  business  in  fgVtrus^*'' 

copartnership  together,  out  of  partnership  capital  and  ^^^  the  right 

for  partnership  purposes.      It  further  appeared  that  entitfedto^ 

Herbert  Broom  died  intestate.  leaving  his  widow  and  conveyance  is 

^  established  by 

two  infant  children,  Herbert  Broom  and  Mary  Broom^  that  decree, 

surviving  hira ;  and  that  his  widow  took  out  adminis-  '^^^u'*^"'*  ^^* 

tration  to  his  estate,  and  afterwards  sold  her  interest  in  time  direct  a 

the  estates  so  purchased  to  John  Broom^  the  surviving  by'^the't^nt 

partner.     The  purchase-money  was  not  paid,  and  John  heir,  a  peti- 

Broom^  having  afterwards   become  bankrupt,    certain  purpose  being 

portions  of  the  estates  were  purchased  at  a  sale,  under  unnecessary, 
an  order  in  bankruptcy,  by  the  Defendants,  the  as- 
signees. The  object  of  this  bill,  which  was  filed  by 
the  widow  and  administratrix  of  the  deceased  partner 
against  the  infant  heir  and  the  assignees  of  the  bank- 
rupt, was  to  have  that  sale  confirmed,  and,  for  that  pur- 
pose, to  have  it  declared  that  the  share  of  Herbert  Broom 
m  the  estates  in  question  became,  on  his  decease,  personal 
assets  to  be  administered  by  his  administratrix. 


Mr.  Bickersteth  submitted  that,  upon  this  finding  of 
the  Master,  the  real  estate  purchased  with  partnership 
capital,  and  applied  to  the  purposes  of  the  trade,  was,  in 
a  court  of  equity,  to  be  considered  as  personalty,  and 
that,  therefore,  the  infant  heir  of  the  deceased  partner, 
upon  whom  the  estates  had  descended,  was  a  trustee  for 
the  widow  and  administratrix  of  the  deceased  partner, 

and 
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18S4.  and  that  a  conTeyanoe  by  tbe  iofant  dmatee  to  the  por- 
chasers  might  be  immediately  ordered  by  the  Court 
under  the  twelfth  section  of  the  1  ^.4.  c.60.,  wUch 
gave  authority  to  the  Court,  on  the  establishment  by 
decree  of  the  right  gf  the  person  entlded,  to  direct  a 
conveyance  by  the  same  decree. 

Mr.  Rudallj  cantrip  contended  that,  upon  the  au- 
thoritieSf  it  was  doubtful  whether  real  estate,  purchased 
with  partnership  property,  was  to  be  considered  as  wA 
or  personal  property ;  and  he  cited  Thornton  v.  Dixon  [a\ 
Bell  V.  Phifn  (i),  Balmain  v.  Shore  (c),  Bipley  v.  Water- 
worth  {d),  Crawshay  v.  Maule.  {e) 

Mr.  Duckworth,  for  the  infant  heir. 

Mr.  Bickersteih  said,  that  all  the  cases  cited  had  been 
fully  considered  in  Phillips  v.  Phillips  {g\  in  which  case 
his  Honor  decided  that  real  estate  purchased  with  pai|f^ 
nership  property  for  partnership  purposes  was  to  he 
considered  as  personalty,  and  retained  that  character  as 
between  the  real  and  personal  representatives  of  a  de* 
ceased  partner. 

The  Master  of  the  Rolls. 

It  follows  from  the  decision  in  Phillips  v.  PhiUips^ 
that  the  infant  heir  is  a  trustee  for  the  administratrix  of 
the  deceased  partner,  and  I  think  the  language  of  the 
twelfth  section  of  the  act  1  W.  4.  r.  60.  authorises  the 
Court  to  direct  an  immediate  conveyance  by  the  infant 
heir  to  the  purchasers  without  a  petition.  Where  the 
Court,  by  its  decree,  declares  that  the  infant  heir  is  a 

trustee, 

fa)  3  Bro.  C.  C,  199.  {d)  7  Vei.  42B. 

ib)  7  Fei,  453.  (e)  1  Swami.  521. 

(^;  9  FcM.  500.  ig)  I  Mffliit 4-  Keen,  649. 


CASES  IN  CHANCERY. 

trastee»  and  die  right  of  the  party  entitled  to  a  con- 
Teyaace  ifi  established  by  that  decree,  a  petition  is 
unnecessary.^ 


*  After  some  conflicting  de- 
cisions, the  rule  laid  down  by 
Sir  John  Leach  in  this  case  has 
been  followed  by  the  Vice-Chan- 
cellor  in,  WaUon  t.  Merry  {6  Sim. 
328.),  and  by  the  present  Master 
of  the  Rolls  in  a  recent  case  of 
JkRUer  V,  A^  (Mardk  9.  99. 
IA96).  In  the  latter  case  the 
Master  of  the  Rolls,  before  he 


finally  decided  the  point,  con- 
ferred with  the  Lord  Chancellor, 
who  concurred  in  the  opinion 
that,  where  the  Court  at  the  hear- 
ing declared  an  infant  heir  to  be 
a  trustee,  and  established  the 
right  of  the  party  entitled  to  a 
conrcyance,  it  miglit,  by  the  same 
order,  direct  a  conveyance  to  be 
made  by  the  infant  trustee. 


Bboox 

V. 
BltOOH. 


WAIN  V.  The  Earl  of  EGMONT. 


Rolls. 
March  31 


THIS  was  a   petition   presented   by  three   persons,  Where  m  a 
claiming  to  be  entitled,  as  creditors  of  the  H^arl  of  the  satisfao- 

Egmoni^  to  the  benefit  of  a  trust  deed  executed  by  the  ''^?  of  debts, 
^  •'a  discretion  is 

Earl  of  Egmont ;  and  it  prayed  that  the  Master,  by  vested  in  the 

whom  the  claim  of  one  of  the  petitioners  had  been  dis-  ^^h^ 

allowed,  might  be  directed  to  review  his  report;  and  benefit  of  that 

that  he  might  proceed  and  report  on  the  claims  of  the  creditor  al- 

other  petitioners.  though  his 

^  claim  may  be 

lawful,  the 

By  an  indenture  of  release,  dated  the  2d  of  Naoember  ^"^  «*»"®^ 
1884,  and  made  between  John  Earl  of  Egmont^  of  the  Master  to 
first  part,  the  several  scheduled  creditors  of  the  Earl  of  JJfeStiuJd^o 
EgmofU  for  gross  sums  of  money  or  for  annuities  not  the  benefit  of 

secured  by  judgments^  who  should  execute  the  indenture,  ;f  ^\^^  trustees 

of  have  no  such 
absolute  dis- 
cretion, no  creditor  can  be  entitled  to  the  benefit  of  the  deed,  until  he  has  submitted 
his  claim  to  the  inve^gation  and  allowance  of  the  trustees,  and  they  have  allowed 
it;  or  unlen  upon  such  application  the  trustees  have  refused  to  act  in  the  execution 
of  the  trusts. 


446 


CASES  IN  CHANCERY. 


1894. 

Waik 

V, 

TheEMPlof 


of  tlie  scoDod  part^  the  several  ereditors  tor  gtoss  sunm 
of  money  and  annuities  secnrad  byjadgments  and  othtf 
securities,  of  the  third  part,  Henry  Viscount  Pateo^ 
the  only  son  of  the  Earl  of  Egmoni^  of  the  fourth  part^ 
the  three  trustees,  of  whom  Viscount  Perceval  was  one, 
of  the  fifth  part,  and  Henry  Cofward  Teed  of  the  sixth 
part,  the  Earl  of  Egmani  oonreycd  the  omuiots^  her&« 
dttaments,  and  premises  therein  described  to  the  trus- 
tees, their  heirs,  and  assigns,  upon  trust  that  the  trustees 
and  the  survironi  or  survivor,  &o.  ahovld  salt  and  tlis* 
pose  of  the  same  at  their  or  his  discretion,  and  apply  ther 
monies  arising  from  such  sale  to  the  discharge,  sads&c* 
tion,  or  composition  of  the  debts  and  incumbrances  due 
and  owing  from  the  Earl  of  Egmontf  according  to  thetr 
several  priorities,  and  in  the  manner  tlierein  mentioned. 
And  it  was  by  the  said  indenture  provided  and  declared 
that  no  creditors  of  the  Earl  of  Egmont  by  judgment, 
nor  any  person  having  a  lien  or  chaige  upon  the  said 
manors,  hereditaments,  and  premises  thereby  granted 
and  released,  should  be  entitled  or  allowed  to  execute 
the  said  indenture,  until  the  amount  of  bis  debt  or  claim 
should  be  previously  allowed,  fixed,  or  ascertained  by 
the  trustees  or  trustee  for  the  time  being ;  and  it  was 
provided  that  it  should  be  lawful  for  the  trustees  or 
trustee  to  sign  and  deliver  to  the  several  creditors  de-» 
bentures,   or   cerdficates  of  acknowledgment  for  the 
amount  of  their  respective  debts  so  allowed,  setded, 
or  compounded  for ;  and  that  t^very  creditor  accepting 
such  debenture  should  sign  an   agreement  according 
to  the  form  therein  specified  not  to  sue  or  molest  the 
Earl  of  Egmont;  and  it  was  further  provided  that  no 
creditor  of  the  Earl  of  Egmont  by  specialty  or  simple 
contract,  nor  any  person  having  a  legal  or  equitable 
charge  or  lien  opon  the  said  manors,  hereditaments,  and 
premises  should  be  entitled  to  any  benefit  under  the  said 

indentote 
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iadwture  uplU  hei  should  x^c^m  wck  d^bonture  Md       ]8a4w 
sign  s^Qh  acknQwlec|gm«it ««  afor^d^  ^""w^'**' 

9, 

The  JPIi|iiili«r  WW  a  credilpr  <xi  Oie  amiWt  of  6000^  'e^t!^ 
wha  |)^  obtained  a  debeptur^  |roi^  tb^  trtistpe^^  Aod 
t^  bill  yf^$  ^e4  ^'  th|^  piirpo«e  of  ha^iqg  tbe  tm^ta  of 
tbf^  deed  fw4^d  inta  exoav^icm  uadv  tbe  diso^tion  of 
tbe  G>urt.  By  tbe  deer^  at  the  hearipg  it  was  refef  red 
to  tbe  Master  to  take  an  account  of  tbe  mortgag&^bts 
and  i|MHHnbi:ani$e6  charged  upon  t}ie  estirtee  «(Hnpnsed 
ip  the  ipdenlMre  of  the  9d  of  Noomhf^  18S4^  and  of  the 
d^ntuces  gnmHd  by  the  trustees  and  of  what  was  due 
ta  the  Pl^intifff  a^d  all  other  thei  creditors  of  the  Earl  of 
JSgfno^t  ensiled  to  %\^e  benefit  of  t.h^  truals  pf  ihat 
ind^nUu*^ 

Gfy^  e^  tbi^  P^tiopers*  George  Dobree^  carried  in  a 
ckpm,  a^  ^  judgment  c^editor^  before  the  Mastes ;  bul 
bis  ^UtAm  wi|s  disallowed  by  the  Master  on  the  ground 
that  it  bad  po(  been  iuTestigated  by  the  trustees,  and 
thatt  as  no  debenture  had  been  granted  to  him  by  the 
trustees,  he  was  not  entitled  to  the  benefil  of  the  trust 
deed. 

The  two  other  petitioners,  being  in  the  same  situation 
in  that  respect  with  the  petitioner  whose  claim  had  been 
rejjectedf  declined  to  prosecute  their  claims  before  the 
Master. 

Mn  Bifiker^MJkf  Mr.  Rolfcj  and  Mr.  Jacobs  for  the 
petitioners,  contended  that,  although  the  petitioners 
might  not  have  been  entitled  to  the  bene6t  of  the  trusta 
of  the  deed  of  the  2d  of  Naoember  1824,  had  tbe  trustees 
carried  die  trusts  into  eacecution,  the  situation  in  whicfa 
tbe  petitioners  stood  was  entirely  altered,  because  tbe 
trustees  had,  as  appeared  upon  their  answer,  refused  to 

execute 
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18S4.       execute  the  trusts  of  that  deed,  and  bad  diTested  ihen- 

^^  selves  of  the  discretion  reposed  in  then.    The  peti- 

9.  doners  were  clearly  incumbrancers  upon  the  estate,  and 

^Eouwtf  ^  ^  ^^^^  ^^^^  ^^^^  ^^^  ^^^  ^  refusal  of  a  trustee  to 
execute  it,  the  Court  would  take  care  that  the  trusts  of 
the  deed  of  the  2d  of  Novewiber  were  carried  into  execu- 
tion, and  that  the  petitioners  were  not  defnmd  of  the 
benefit  to  which  they  were  entitled. 

Mr.  PemberUm  and  Mr.  Girdkstane  jun.,  amird^  in- 
sisted that  there  was  no  ground  for  infiuring  firom  the 
answer  of  the  trustees  that  they  refused  to  act;  that 
the  petitioners  were  excluded,  by  the  expres  proH- 
sions  of  the  trust-deed,  from  the  beneSft  to  wUdk 
creditors  who  had  obtained  debentures  were  entidedf 
and  that  the  Master  was  therefore  right  in  disaHowiog 
their  claims.  The  petition  was  irregular,  ior  JMnar 
was  the  only  one  of  the  three  petitioners  whose  dma 
had  been  adjudicated  upon  by  the  Maaler,  and  ho 
should  have  excepted  to  the  Master's  report. 

The  Master  of  the  Rolls. 

If  the  trustees  were  authorised  by  this  deed  to  refuse 
debentures  at  their  discretion  to  any  lawful  creditors,  it 
is  plain  that  this  Court  could  never  take  upon  itself 
the  exercise  of  such  a  discretion,  nor  grant  power  to 
the  Master  to  ascertain  the  parties  entitled  to  the 
benefit  of  this  deed ;  and  if  the  case  were  to  turn  upon 
that  point,  it  would  be  necessary  to  enter  into  a  more 
minute  examination  of  the  language  of  the  deed  than 
it  has  hitherto  undergone.  It  appears  to  me,  however, 
that  if  the  trustees  have  not  in  the  deed  that  extent  of 
discretion,  yet  no  creditor  can  be  entitled  to  claim  the 
benefit  of  the  deed  unless  his  debt  has  been  invesUgated 
and  allowed  by  the  trustees,  or  unless  the  trustees  have 

rafused 
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refbsed  to  aet.  It  is  argued  that  the  trustees  in  their 
answer  do  refuse  to  execute  the  trusts,  but  I  do  not 
oolkot  Aat  such  b  the  efleet  of  their  answer.  They 
state  the  ctrcvmstances  which  have  impeded  their  pro- 
gress in  the  execation  of  the  trusts,  but  they  all  express 
themselTes  to  b#  ready  to  act.  The  Court  cannot, 
thereHirey  in  the  first  instance  direct  the  Master  to 
review  his  report  in  respect  of  the  daims  of  the  peti- 
tioners* 
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The  Earl  of 
Egmomt. 


The  petitioners  must  first  submit  those  claims  to 
dM  investigation  and  allowance  of  the  trustees,  and, 
if  tiie  trustees  refuse  to  enter  into  that  investigation, 
^bey-  will  then  be  justified  in  an  application  to  the 
CooETt;  and  if,  npon  such  application,  it  shall  appear, 
Bpon  rsfierenee  to  the  trust-deed,  that  the  trustees  have 
ttot  an  absolute  discretion  to  reject  any  lawful  claim,  it 
isfli  be  the  doty  of  the  Court  to  authorise  the  Master 
to  infaire  iato  the  debts  of  the  petitioners. 


Vol.  III. 
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18S5. 


BETWEEN 

Rolls.       Sir  RICHARD  CARR  GLYN,  B^rt,  THOBCAS 
Jtdy  21. 23.        HALLIFAX,  RICHARD  PLUMPTRE  GLYN, 

CHARLES    MILLS,    and   GEORG£    €A«R 
GLYN,  and  EDWARD  RICHARDSON, 

Plainfifs? 

AND 

MANGEL  JOAQUIM  SCARES,  and  Her  McKit 
Faithful  Majesty  Donna  MARIA,  Queen  .of  POR- 
TUGAL and  the  ALGARV£S»         -  Defendimts. 

If,  in  a  bill  for  ^HE  bill  stated  that  in  the  year  18»  ihe  fife 
aidTof^e  de-  first-named  FlaintiA  €arried  on  in  (xqmistxiar^p 

fence  to  an  together  the  business  of  bankers,  under  the  firm  loi 
plaintua;  who  '^'^  Bichard  Carr  GlyUj  MilU^  Hatlt/iuff  and  Co^  «Qd 
IS  not  a  par^    that  from  December  1829  down  to  and  throughout  the 

to  the  record  **         _ 

at  law,  be  first 

joined  with 
co-pliuntifis,  the  defendants  in  the  action,  the  bill  is  demurrable. 

Certain  bills  of  exchange,  the  second  parts  of  which  were  mfMie  payable  to  the 
order  of  the  treasurer  of  the  royal  treasuiy  of  Portugal,  were  accepted  by  bankers  in 
London,  on  behalf  of  a  customer  who  was  substantially  interested  in  such  bills 
as  one  of  the  subscribers  to  a  loan  raised  by  the  government  of  Portugal  under 
the  recency  of  Don  Miguel.  After  the  expulsion  of  Don  Mwuel,  and  the 
establishment  of  Donna  Maria  as  Queen  of  Portugal^  the  second  parts  of  the 
bills  in  question  were  indorsed  bv  the  treasurer  of  the  royal  treasury  of  Por^ 
tugal  (the  same  individual  who  filled  that  office  at  the  time  when  the  bills  were 
drawn)  to  an  agent  of  the  Queen  of  Portugal,  and  by  that  agent  were  presented  for 
payment  to  the  bankers.  The  bankers  refused  payment  on  the  ground  that 
they  had  reason  to  doubt  whether  the  indorser  was  the  officer  to  whose  order 
the  bills  were  meant  to  be  payable,  and  whether  he  had  any  property  or  interest  in 
the  bills ;  and  an  action  was  thereupon  brought  by  the  indorsee  against  the  ac- 
ceptors to  recover  the  amount. 

To  a  bill  filed  by  the  bankers  the  acceptors,  and  by  the  customer  on  whose 
behalf  they  accepted  the  bills,  against  the  indorsee,  end  the  Queen  of  Portugal, 
praying  for  a  discovery  in  aid  of  the  defence  to  the  action,  a  commission  to  ex- 
amine witnesses  abroad,  and  an  injunction,  a  demurrer  was  allowed,  on  the  ground 
of  misjoinder  of  Piaiatif&  who  were  Defendants  in  the  action,  but  who  had  no  in* 
terest,  except  as  agents,  in  the  subject-matter  of  the  suit  with  a  Plaintiff  who  was 
no  party  to  the  action,  but  substantially  interested  in  the  subject-matter  of  the  suit. 

Whether  the  bill  was  not  demurrable  on  the  ground  of  the  Queen  of  Portugal 
having  been  improperly  made  a  Defendant,  quare* 
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first  six  months  of  tbe  year  183S»  Don  Miguel  was  de       1SS5. 
fatio  King  o{  Portugal^  and  exercised  by  himself  and 
his  agents  all  the  functions  of  government  in  that  comi- 
try.    That  ki  tbe  early  part  of  the  year  1833,  Don 
Miffui  and  his  government  had  occasbn  to  raise  a  loan 
/of  money  for  the  exigencies  of  the  said  government, 
and  that  such  loan  was  to  be  raised  from  such  persons 
as  wene  willing  to  advAnce  the  same  upon  the  security 
of  -oertain  scrip  or  bonds  to  be  issued  by  or  under  the 
authority  of  Don  Miguel  and  his  government,  and  that 
the  said  government  was  to  engage  to  pay  the  holders 
of  sndi  scrip  or  bonds  the  sums  therein  mentioned 
within  a   period  therein  named,  and  to  pay  interest 
thereon  half-yearly  at  the  rate  therein  mentioned ;  and 
that    in  March   1833   Messrs.  Outrequin  and  Jauge^ 
bankers  in  Parh^  entered  into  an  agreement  with  Don 
Migud  and  his  government  for  negociating  and  raising 
soeh  loan  in  Paris^  and  for  remitting  the  same,  when 
raised,  to  the  treasurer  of  the  royal  treasury  of  Portugal, 
appointed  by  and  acting  under  the  authority  of  Don 
Miguel  and  his  government,   to  be  applied  by  such 
treasurer  for  the  use  and  service  of  Don  Miguel  and 
his  government.    That  Messrs.  Outrequin  and  Jauge, 
between  the  1st  oi  March  and  the  30th  of  June^  in  the 
year  1883,  subscribed  and  advanced,  and  procured  to 
be  subscribed  and  advanced  by  various  other  parties 
in  Paris  and  elsewhere,  considerable  sums  of  money 
by  bills  of  exchange  or  otherwise,  for  tbe  use  or  on 
account  of  Don  Miguel  and  his  government,  upon  the 
security  of  such  scrip  or  bonds ;  and  that  they  remitted 
a  great  part  of  the  amount  so  raised  and  subscribed  to 
the  treasurer  of  the  royal  treasury  of  Portugal^  appointed 
by  Don  Migud  and  his  government,  in  bills  of  exchange, 
among  which  were  six  bills  of  exchange  accepted  by 
the  Plaintiflk,  the  bankers. 

G  g  2  The 
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18S5.  The  bill  proceeded  to  state  that  from  Marck  18SS 

down  to  July  18S5  Don  PedrOf  Duke  of  BragamMj  was 
<engaged  In  an  attempt,  by  means  of  fcreign  amciliatries^ 
to  expel  Don  M^uel  from  the  throne  of  Portugalj  and 
to  subvert  bis  government,  and  to  establish  in  his  stead 
Donna  Maria  da  Qlaria^  afterwards,  and  at  the  filhgcf 
the  bill,  Donna  Maria  the  Second,  Queen  of  PcHugA 
That  to  resist  such  attempt  Don  Miguel  had  beta 
obliged  to  incur  great   and  extraordinary  expense^ 
and  that  the  olgect  of  the  said  loan  was  to  faiuiah 
Don  Miguel  with  the  means  of  resisting  such  in«a> 
^ion,  and  of  maintaining  his  government.     That  the 
bills  so  remitted  on  account  of  the  said  loon  were 
remitted  to  Joaquim  Fernandez  Conto^  and  received  by 
him  as  the  treasurer  of  the  royal  treasnry  cSPotiugalf 
appointed  by  Don  Miguel.     That  Baron  lySBlj  w1m» 
then  and  still  was  resident  at  Paris^  drew  upoD  the 
Plaintiffi,  the  bankers,  the  six  several  bills  therein  men* 
tioned  for  the  sums  of  6502.,  45(ML,  5502.,  750^  4502., 
and  550/.,  respectively,  payable  at  the  times  therein  men* 
tioned  to  the  order  of  Messrs.  Ouirequin  and  Jaugt* 
That  the  said  Baron  UEsii  according  to  the  custom  of 
merchants,  made  each  of  the  said  bills  of  exchange  in 
two  parts;  and  by  the  second  of  such  parts  respec* 
tively  required  the  Plaintifis,  the  bankers,  to  pay  the 
amount  to  Messrs.  Outrequin  and  Jauge^  the  first  parts 
not  being  paid.     That  the  first  parts  of  the  said  bilb 
were  remitted  by  Messrs.  Outrequin  and  Jan^e  to  their 
agents  in  London^  Messrs.  Gamer  and  Co.,  who  t%* 
ceived  the  same,  with  directions  to  present  the  same 
for  acceptance,  and  to  hold  the  same,  when  accepted, 
for  the  holders  or  indorsees  of  the  second  parts.    That 
the  first  parts  of  such  bilU  were  duly  presented  and 
accepted  by  the  Plaintifis,  Messrs.  Ghfn  and  Co. ;   bu^ 
that  the  Plaintifis,  Messrs.  QUfn  and  Co.,  were  not 
subscribers  to  the  said  loan,  but  that  they  accepted  the 

same 
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mmt  10  tlie  course  of  their  business  as  bankers,  on  1S35. 
the  account  and  responsibility,  and  by  the  directions 
of  the  Plaintifl^  Edward  Richardson^  who  kept  an  ac- 
count with  them  as  bankersb  and  that  they  had  not 
tey  interest  in  the  said  bills  save  as  such  acceptors; 
and  that  in  fiKng  this  bill  of  discoveiy  the  Plaintiffs^ 
the  bankers,  acted  merely  as  they  were  advised  that 
as  the  agents  of  the  Plaintifl^  Edward  Richardson^ 
they  were  bound  to  do»  and  by  the  directions  of  Ed^ 
wmd  Riehardum^  who,  as  the  party  beneficially  in* 
tailed,  had  the  sole  management  of  the  action  in  aid 
of  the  defence  to  which  the  discovery  was  sought,  and  of 
this  suit* 

V 

.  -The  bill  proceeded  to  state  that  Messrs.  Outrequin 
and  Jmtge  indorsed  each  of  the  second  parts  of  the  said 
bills  as  follows,  ^  Pay  to  the  order  of  the  treasurer* 
general  of  the  royal  treasury  of  Portugal  value  in  ac- 
count of  the  negoctadon  of  the  royal  loan  of  Portugal^** 
and  that  the  bills  so  indorsed  were  transmitted  to  the 
c^ce  of  the  royal  treasury  of  Poriugal^  where  the  same 
were  duly  received  by  the  said  Joaquim  Fernandez 
GnUo^  who  exercised  the  functions  of  treasurer  under 
the  authority  of  Don  Miguel  and  his  government ;  and 
diat  Canto  never  was,  and  never  acted  as  the  treasurer 
of  the  royal  treasury  of  Portugal^  except  under  such 
authority,  and  that  he  had  no  power  to  apply,  dis'P 
pose  of,  or  negociate^  any  of  the  said  bills  so  remitted, 
exeept  under  the  directions  of  Don  Miguel  or  his  go- 
vwnment. 

Tie  bill  went  on  to  state,  tliat  in  consequence  of  the 
misfortunes  which  attended  the  armies  and  fleet  of  Don 
Migudy  and  the  approach  of  a  hostile  army,  Don  Miguel 
abandoned  Lisbon  on  the  night  between  the  23d  and  £4th 
of  Jubf  1833,  and  that  Donna  Maria  was  proclaimed 

G  g  3  Queen 
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18S5.       Qaeen  otPtirh^al^  under  the  tide  of  Donna  Maria  the 
Seoond;  and  that  shortly  before  the  and  of  JU^  18S^ 
Don  Pedro  and  his  adherents  acting  on  behalf  of  Donna 
Maria  took  possession  of  Lisbon,  and  thereupon  assuied 
and  exercised  the  ftinctions  of  goyemment  on  behalf  of 
Donna  Maria  s  but  that  sach  goremment  was  endraly 
distinct  from,  and  founded  upon  the  destruction  of  the 
government  of  Don  MigueL    That  Don  P^ro  and  his 
adherents  seized  and  took  possession  of  the  second  pails 
of  the  said  six  bills  of  exchange,  among  many  other 
similar  bills,  which  were  in  the  royal  treasury  at  Lidfon^ 
and  indorsed  the  same  to  the  Defendant  Manodthaqmm 
SoareSi  and  such  indorsement  of  each  of  the  add  six 
bills  of  exchange  purported  to  be  signed  by  Joaqmm 
Fernandez  Conto,  and  such  indorsements  wa«  dated  the 
7th  of  Augusi  188S,  which  was  after  Conio  had  oeaaed  to 
be  the  treasurer  of  the  royal  treasury  of  Porh^al  on 
behalf  of  Don  Miguel.    That  such  indorsements  were 
made  by  Conto  improperly  and  without  authority,  and 
in  fraud  and  violation  of  the  duties  which  devoid 
upon  him  as  the  agent  of  Don  Miguel  intrusted  with 
such  securities.     That  the  bonds  or  scrip  issued  by 
Don  Miguel  and  his  government  were  not  recognisod^ 
or  agreed  to  be  recognised  by  Donna  Maria  or  her 
government ;  but,  on  the  contrary,  that  the  loan  nosed 
by  Don  Miguel  was  declared  by  Donna  Maria  and  her 
.  government  to  be  void,  and  not  binding  in  the  kingdom 
of  Portugal  i  and  that  ndther  Donna  Maria,  nor  any 
person  on  her  behalf,  had  given  or  agreed  to  give  any 
valuable  consideraiion  for  the  said  bills  of  exchange. 
That  the  possession  of  the  second  parts  of  the  said  six 
bills  of  exchange  was  obtained  by  Donna  Mariaj  or  the 
persons  acting  on  her  behalf,  by  fraud,  accident,  or 
violence,  and  that  they  did  not,  nor  did  any  of  them 
thereby  acquire  any  benefidal  interest  in,  or  title  to  the 
said  bills  of  exchange. 

The 


The  bUl  then  stated  that,  besides  the  said  «x  biUs  of 
escbange,  another  bill  in  two  parta  for  6002.  was  drawn 
by  Boaon  dlEd  upon  the  Plaintiffs,  the  baokers,  the 
fint  part  of  which  bill  was  remitted  to  Messrs.  Gawer 
and  C!o*9  who  procured  the  same  to  be  accepted  by 
4be  Pkaotiffs,  the  bankers,  and  the  second  part  of  which 
was  remtlted  to  lAsboUf  where  it  was  indorsed  by  Conio 
lo  SoareSf  who  obtained  possession  of  the  first  part,  and 
^es^uled  die  same  for  payment  to  the  Plaintiffs,  the 
hmakwts^  That  to  snch  application  Messrs.  Gfyn  and 
Cov  gave  the  following  answer :  **  This  bill  being  by  the 
indorsement  of  Messrs.  OtUrequin  and  Ja$ige  made  pay- 
able not  to  an  individual,  but  to  a  public  officer,  whose 
name  does  not  appear,  and  circumstances  having  trans- 
pired which  g(ve  the  acceptors  reason  to  doabt,  whether 
tb$  person  who  haa  taken  upon  himself  to  indorse  it,  is 
the  person  intended  by  Messrs*  Otdrequin  and  Jauge, 
the  aoeeptors,  though  ready  and  willing  to  pay  the 
amonnty  jrequUifi,  before  doing  so,  satbfactory  evidence 
of  the  right  of  Canio  to  indorse  this  bill  as  the  treasurer 
general  of  Portugalf  mentioned  in  the  indorsement  of 
Messrs  Oufrequin  and  Jauge"  That,  thereupon,  Soares 
instituted  proceedings  in  the  Tribunal  of  Commerce  at 
PariSf  against  the  Baron  iPEsi  and  Messrs.  Outrequin 
m^Jaug€t  to  recover  the  amount  of  th^  said  bills,  and 
also  against  many  other  persons  to  recover  the  amount 

Gg  4  of 
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The  biU  pvooeedcd  to  slate,  dwb  as  somt  as  Measrst  19Sa 
Ot^eqmn  and  Jm^  discovered  that  the  said  bills  cf 
exchange  had  fallen  into  the  hands  of  Donna  Maria, , 
and  the  persons  acting  on  her  behalf,  they  gave  in- 
ttructions,  which  were  rq^ated  from  time  to  tim^  to 
Measrsb  Omoer  and  Co.  not  to  ddiver  up  the  firai  yMarts 
tjt  the  said  billa  of  ^cebaage,  and  to  resist  all  claims  to 
the  said  bills,  on  the  part  of  Donna  Maria  or  her  govern* 
nent,  or  aay  person  cbdraing  title  throujg^  them. 
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1855.  of  fliinilar  biUs,  and  that  the  Tribunal  of  Commeros 
bund  that  Soares  was  not  a  bon&  Jlde  holder  of  anch 
bills,  and  gave  judgment  against  him  accordingly. 

The  bill  fimher  stated  that  jSoofvs,  nef  erdieles%  on 
the  19th  of  June  1835,  commoiced  an  actiMi  ngamit 
the  Plaintiffi,  the  bankers,  in  the  Court  of  Kiug^s  Bencfa^ 
to  recover  the  amount  of  the  said  six  bills  of  exohangeu 
That  Soares  pretended  that  he  was  a  holder  of  the  said 
bills  for  a  valuable  consideration,  and  meant  to  insist  ia 
bis  said  action  on  his  right  to  recover  in  that  chandery 
whereas  he  was  a  mere  agent  of  Donna  Maria  or  bet 
government,  and  had  no  property  or  interest  in  the  .said 
bills,  or  auy  of  them. 

The  bill  proceeded  to  make  a  number  of  chaigea  iv 
support  of  that  allegation ;  and  it  prayed  for  a  disooverj 
of  the  several  matters  charged,  and  for  a  commissiDn  or 
commissions  to  examine  the  Plaintiffs'  witnesses  at  LUboOf 
PariSf  and  elsewhere ;  and  that,  in  the  meantime^  the 
Defendants  and  their  agents,  and  the  agents  of  each  of 
them  might  be  restrained  by  injunction  from  continuing 
or  commencing  further  proceedings  at  law. 

To  this  bill  the  Defendant  Soares  put  in  a  -demurrer 
upon  three  grounds ;  first,  that  there  was  a  misjoinder 
of  Plaintifb;  secondly,  that  the  matters  in  respect  of 
which  discovery  was  sought  were  immaterial  to  the 
defence ;  and,  thirdly,  that  the  Queen  of  Parit^gal  wan 
improperly  made  a  Defendant 

Mr.  PemberUm  and  Mr.  Boupdl^  in  support  of  the 
demurrer. 

The  only  Plaintiff,  who  has  any  actual  interest  in  the 
subject-matter  of  this  suit,  is  Richardson ;  and  as  he  is 
not  legally  liable  to  pay  these  bills  of  exchange,  he  is,  of 

course^ 
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coorsoi  not  a  Defendant  in  the  action  which  has  been         1835. 
broi^ht  by  Soared  for  the  purpoee  of  recovering  the        '   - 
amounL  «. 

The  Plaintiffiy  Messrs.  Gbfn  and  Co.,  represent  that 
tbey  aficepled  the  bills  as  the  bankers  of  their  customer 
Biehardaony  and  by  his  desire  and  direction,  and  that 
tbey  have  no  interest  in  the  matter,  otherwise  than  as 
such  acceptors  on  his  behalf.  The  action  is  brought  by 
Soares  as  indorsee  against  Messrs.  Glyn  and  Co.  as  ac- 
ceptora,  who  are  liable^  as  such  acceptors,  to  pay  the 
amount ;  but  it  b  supposed  that  the  Plaintiffi  have  some 
fight  or  equity  to  resist  the  payment,  because,  in  the 
interval  between  the  time  at  which  these  bills  were 
drawn,  and  the  time  at  which  they  were  indorsed  by  the 
treasurer  of  the  royal  treasury  of  Portugal  to  Soares,  the 
government  of  Don  Migudy  in  whose  behalf  it  is  alleged 
they  wepe  drawn,  was  changed  and  transferred  to  that  of 
Doona  Maria  the  Second;  and  the  new  government,  as 
it  is  said,  has  no  interest  in  or  title  to  these  securities* 


lis  bill  is  incapable  of  being  sustained,  both  because 
the  &cts  alleged  in  the  bill  and  sought  to  be  discovered, 
if  admitted,  would  be  wholly  immaterial  as  a  defence 
to  the  action,  and  because  it  is  irregular  in  point  of 
pleading.  As  to  the  materiality  of  the  facts  stated  in  the 
bill,  there  is  no  allegation  that  Richardson  and  Messrs. 
Gbffi  and  Co.,  as  acceptors  of  the  bills  on  behalf  of 
Biduirdsany  have  not  received  full  value  for  the  amount ; 
and  if  this  be  the  case,  how  can  the  discovery  sought  by 
the  bill  aid  the  defence  at  law  ?  What  right  have  they 
to  say  that  the  bills  shall  not  be  paid,  or  that  tbey  shall 
be  paid  only  to  Don  Miguel  or  his  agents,  because,  as 
they  all^e.  Donna  Maria  or  her  government  is  not 
entitled  to  the  benefit  of  them?  The  proper  course 
for  the  Plaintiffi  Messrs.  Gb/n  and  Coi  was  to  file  a 

bill 
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1835.  bill  of  kHerplcttder;  but  their  sappofled  gromid  of  do-* 
fence  to  the  action  totally  fiuls.  Is  there  any  prrndple 
in  the  law  of  nations  upon  which  it  can  be  flunn* 
tained^  that  where  money  is  raised  by  way  of  loan 
on  the  secnrity  of  a  nation,  and  the  gofemmeni  of 
that  nation  is  changed,  the  go?ennnent  de  Jado  is 
not  entitled  to  the  benefit  of  the  loan  ?  The  loan  was 
raised  on  thetaredit  of  the  Porhtguete  nation,  at  uikmA 
when  Don  Miguel  exercised  the  fiiaciaoiis  of  gvrena- 
ment.  Donna  Maria  is  now  the  lawfiii  soTortign  of 
Partiigalf  and  the  payment  of  part  of  the  secntitka  iw 
which  the  monies  raised  for  the  Poritsguese  government 
was  invested  is  resisted  upon  the  ground  thsa  thoae 
securities  do  not  belong  to  Donna  Maria,  iiAo  is  dMi 
lawful  sovereign,  but  to  Don  Migmlt  who  is  a.  mum 
pretender  to  the  throne  of  Portugal. 

But  the  bill  is  demurrable  in  point  of  plesding  upon; 
two  grounds ;  not  only  is  the  Queen  of  Partugeif  wiso 
is  not  a  party  to  the  action  in  aid  of  which  the  dtscovery 
is  sought,  improperly  made  a  Defendant,  but  there  is  a 
mi^inder  of  Plaintiff,  Messrs.  Gl^  and  Co.  having  no 
interest  in  the  subject  matter  of  the  suit,  except  in  thw 
character  of  acceptors  as  bankers  for  their  eosioraer 
Hichardsonj  but  being,  as  such  acceptors,  of  course  the 
defendants  in  the  action ;  and  their  co-plaintiff  iUokar^* 
son  being  the  party  substantially  interested,  but  s 
stranger  to  the  record  at  law.  In  The  King  ofSpmn  v# 
Machado  (a),  it  was  decided  that  where  pbintift  who 
have  no  interest  in  the  suit  except  as  i^nts  of  their 
co-plaintiff  are  joined  with  a  plaintiff  who  has  an  inte* 
rest,  a  general  demurrer  to  the  bill  is  a  good  defence. 
That  was  a  bill  for  relief,  but  the  principle  of  the  deoi* 
sion  is  equally  apf^icable  to  a  bill  for  discovery.  If 
plaintiffs  having  no  interest  were  permitted  to  be  joined 

with 

(a)  4  Ruts.  S25. 
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with  piaintiffii  baTing  an  intereat  id  the  matteF  soaght  ta       18S5* 
be  discovered,   strangers  and  witnesses  mi^t  be  sor 
tenltiplied  upon  the  record  as,  by  a  suceession  of  abate-' 
ments  arising  from  marriages  and  deaths,  to  occasioH 
great  delay  and  denial  of  justice  to  parties  seeking  the 
recovery  of  thm  legal  rights.    So  far  as  the  action  by  the 
boMer  of  these  bilk  against  the  acceptors  is  ooncemedy 
Rkkardsmi  is  a  mere  stranger  ;*  and  a  court  of  equity  wiB 
not  permit  a  person  to  file  a  bill  for  discovery  unless  in  aid 
of  some  proceeding  pending  or  intended,  and  there  must 
be  all^ations  to  that  effect  y   Cordate  v.  Waikins.  {a) 
Bkhardton  is  not  a  party  to  the  pending  proceeding  at 
law ;  and  it  is  not  alleged,  nor  can  it  be  alleged  that  he 
has  any  cause  of  action.     It  is  clear  that  if  Richardson 
alone  had  filed  a  bill  for  discovery  in  aid  of  the  defence 
to  the  action  by  the  indorsee  against  the  acceptors,  in 
respect  of  which  proceeding  he  is  a  perfect  stranger,  he 
could  not  have  sustained  such  a  bill ;  and  if  he  could  not 
ha^  sustained  it  alone,  it  is  equally  clear  that  he  is  im- 
properly joined  in  this  bill  with  the  Defendants  at  law. 
To  try  whether  there  is  or  is  not  a  misjoinder  of  Plain- 
tiffs, pat  the  converse  of  the  case ;  could  Soared  a  party 
to  the  action,  have  filed  a  bill  of  discovery  against 
Bkhardson^  a  stranger  to  the  action,  and  at  most  a  mere 
witness  ?    Fenton  v.  Hughes  (b)  is  a  distinct  auUiority 
to  shew  that  a  demurrer  would  lie  to  such  a  bill :  and 
thb  leads  to  the  other  objection,  that  the  Queen  of  Por^ 
tugalf  who  is  not  a  party  to  the  action,  and  could  at 
most  be  only  a  witness,  is  improperly  made  a  defendant ; 
for,  upon  the  authority  just  cited,  a  mere  witness  cannot 
be  made  a  defendant  to  a  bill  for  discovery.     With  a 
sing^  exception,   which  proves  the  rule,  there  is  no 
instance  in  which  a  person,  who  is  not  a  party  to  the 
action,  can  be  made  a  party  to  a  bill  for  an  injunction 
or  discovery  in  aid  of  the  defence  to  the  action.    The 

excepted 

(s)  $  Mad.  18.  (&)  7  Vet,  S87. 
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1885;  excepted  case  is  where  sach  a  bill  is  filed  against  under« 
writers,  and  the  owners  who  are  beneficially  interested 
in  the  result  of  the  action ;  and  that  exception  b  founded 
upon  a  special  act  of  parliament 

Look  at  the  injustice  which  will  be  done,  if  the  Court 
should  not  allow  this  demurrer.  This  bill  represents  that 
Soares  is  a  mere  agent  of  the  Queen  of  Portugal;  Soara 
is  in  this  country,  and  can  put  in  an  answer.  But  there 
is  no  reason  to  supi>ose  that  the  Queen  of  Portugal  will 
put  in^an  answer;  and  she  is  evidently  made  a  party, 
not  for  the  purpose  of  obtaining  a  discovery,  but  for  the 
purpose  of  e£fectually  preventing  all  progress  in  the 
action. 

Mr.  J.  BusselU  contrd. 

It  is  said  that  if  all  the  facts  stated  in  the  bill  were 
conceded,  those  facts   would   constitute  no  ground  of 
defence  to  the  action  at  law,  and  that,  therefore,  this 
demurrer  must  be  allowed.     The   facts   stated  in  the 
bill  are  the  foundation  of  the  judgment  of  the  Tribunal 
of  Commerce  at  PartSy  by  which  judgment  it  was  de- 
clared that  Soares  has  no  title  to  the  bills  of  exchange 
which  he  is  in  this  country  seeking  to  recover.     It  is 
alleged,  and  not  denied,  that  the  possession  of  the  bills 
was  obtained  by  fraud  or  violence;  that  the  person  by 
whom  the  bills  purport  to  be  indorsed  to  Soares  did  not 
indorse  them,  or,  if  he  indorsed  them,  did  so  in  fraud  of 
his  trust,  or  under  duress ;  that  Soares  and  the  govern- 
ment whose  agent  he  is  never  gave  any  consideration  for 
the  bills,  and  that  Soares  is  in  fact  a  fraudulent  holder 
of  the  bills,  the  amount  of  which  he  seeks  to  recover; 
and  yet  it  is  contended  that  these  facts,  though  they  be 
all  admitted,  are  immaterial  to  the  defence  of  the  Plain- 
tiffs at  law.     Whether  the  case  alleged  by  the  bill,  and 
established  by  the  decision  of  the  Tribunal  of  Commerce 

at 
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tt  PariSf  will  or  will  not  constitute  a  good  defence  to  .1855. 
the  action,  is  a  question  which  the  Court  will  not  de- 
termine upon  demurrer.  It  has  been  decided  that  where 
the  bill  is  for  a  discovery  leading  to  relief  at  law,  the 
defendant  cannot  plead  in  bar  to  the  discovery  what 
will  be  a  bar  to  the  rdief  at  law :  Hindman  v.  Tcylor,  (a) 
XfOrd  Bedesdale  lays  down  the  true  rule  as  to  this  point 
in  his  Treatise  on  Pleadings.  (6)  *^  If  it  can  be  supposed 
that  the  discovery  may  in  any  way  be  material  to  the 
plaintiff  in  the  support  or  defence  of  any  suit,  the  de- 
fendant will  be  compelled  to  make  it.''  And  he  illus- 
trates that  rule  by  the  case  of  the  Bishop  qf  London  v« 
Fyiche^  where  the  bishop  filed  a  bill  against  the  patron 
of  a  livings  and  a  clerk  presented  by  him,  to  discover 
whether  the  clerk  had  given  a  bond  of  resignation,  and 
the  patron  demurred  on  the  ground  that  the  discovery 
was  either  such  as  might  subject  him  to  penalties,  or 
was  immaterial  to  the  plaintiff;  and  the  demurrer  was 
over-ruled,  the  Court  being  of  opinion  that  the  bond 
was  not  simoniacal,  but  conceiving  that  the  discovery 
might  be  material  to  support  a  defence  to  a  quare  im" 
pedit  upon  this  ground,  that  the  bond  put  the  clerk 
under  the  power  of  the  patron  in  derogation  of  the 
rights  of  the  ordinary.  The  opinion  which  the  Court 
entertained  in  that  case  as  to  the  validity  of  the  bond 
was  afterwards  determined  by  the  House  of  Lords  to  be 
erroneous ;  but  that  circumstance  does  not  affect  the 
principle  upon  which  the  demurrer  was  over-ruled. 
The  bond  was  taken  not  to  be  illegal,  and  upon  that 
supposition  Lord  TkurlaWi  in  delivering  judgment,  ob- 
serves that  ^^  it  is  not  too  much  to  say  that  where  a  man 
comes  for  the  discovery  of  evidence  material  to  his  de- 
fence, the  defendant  shall  not  protect  himself  against  the 
discovery."     And  he  adds,  that,  "  whether  the  discovery 

was 
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1 835.       wai  material  or  not  was  chiefly  for  ihe  plaintiff  who  paid 
*      '  -'*      tbe  ooate  to  judge :"  Bishop  rfLondm  t.  i^ildke.  (a) 

As  to  tbe  olgection  that  Donna  Muria  tbe  Second  is 
improperly  made  a  defendant  to  tbe  suit,  becaoae  she  is 
not  a  party  to  the  action,  tbe  answer  to  that  olgection 
is,  that  a  Court  of  Equity  will  consider  mk^  is  tbe  snb- 
stantial  party  in  the  action  at  law.  Soare$  has  no  bene- 
ficial interest;  he  is  the  mere  mg&at  of  tbe  goverament 
of  Donna  Marian  and  the  Queen  of  Portitgal  is  snb^ 
stantially  the  party  who  seeks  the  recovery  of  tbe 
amount  of  these  bills,  though  she  cannot  clwn  it  in  a 
court  of  law.  The  practice  in  insurance  oases,  where  tbe 
parties  beneficially  interested  are  constandy  joined  witii 
the  underwriters  in  suits  in  equity,  shews  ihat  the  sup- 
posed uniform  or  general  rule  which  is  contended  for 
on  tbe  otiier  side  is  subject  to  modification  aooording 
to  circumstances ;  nor  does  the  practice  in  4hoae  cases 
constitute,  as  was  argued,  the  only  exception.  >¥bat 
is  more  common  than  to  join  the  assignor  with  tbe 
assignee  of  a  bond,  or  other  instrument,  the  party 
having  the  legal  with  the  party  who  has  the  equitable 
interest  ? 

The  other  objection  in  point  of  form  is,  that  there  is 
a  mi^oinder  of  Plaintiffs  who  have  no  interest  with  a 
Plaintiff  who  has  an  interest  in  the  subject>matter  of 
the  suit.  The  rule  laid  down  by  Lord  Redesdale{b)  is, 
that  ^*  interest  in  the  subject  of  the  suit,  or  a  right  to  the 
thing  demanded,  and  proper  titie  to  institute  a  suit 
concerning  it,  are  essentially  necessary  to  sustain  a  bill ; 
and  that  if  they  are  not  fully  shewn  by  the  bill  itself 
the  Defendant  may  demur.*'  Tbe  question  is,  therefore, 
whether  the  interest  of  all  the  Plaintiffi  is  not  fully 

shewn 
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flliefv^n  by  theWIL  TbePlaiBti£b,Me§0rs.G/^and  Ocx,       18S5. 
are  necessarilyy  from  tbe  4bnB  and  natiure  of  tbe  aotioii, 
ihe  only  Defendants  at  law ;  Mn  Richardson  is  shewn  by 
the  1)111  Co  be  1^6  party  substantially  interested  in  die  re* 
sultof  tjie  aetf  on  r  and  tbe  banfcers  state  upon  the  UU,  that 
they  ha?e  fio  aetwil  interest  In  the  subject^natter  of  the 
action,  but  Aat  Rkhardson  is  tbe  party  substantially  mt^ 
rested.    This  aStegation  is  admitted ;  it  is  admitted  that 
Bi^ar^on  alone  is  interested  in  tbe  result  of  tbe  action, 
and  tbat-^  money,  if  recovered,  is  to  be  paid  out  of 
Ms  funds.      How,   then,  can  the  King  of  S^n  v. 
'Madtado  apply  to  this  case?    There  the  oo<-plaaBtiff 
<M$jeet6d  to  was  ot^tad  to  on  the  ground  that  he  had 
no 'interest;  here  the  atjection  is,  that  the  'Co-plaintiff 
said  to 'be  improperly  joined  with  the  plaintiA,  who  are 
necessary  parties  to  the  action,  is  the  person  most  int^ 
rested  in  the  result  of  the  action.     In  insurance  cases 
it  is  the  constant  practice  to  join  the  broker  as  a  co- 
plaintiff  with  the  party  beneficially  interested.    Again, 
where  a  bill  is  filed  to  restrain  a  purchaser  from  seeking 
by  action  to  recover  the  dei>osit,  the  vendor  and  tbe 
auctioneer,  that  is  to  say,  the  person  substantially  in- 
terested and  the  agent,  are  properly  made  co-piaintiffi. 
It  is  not  inconsistent,  therefore,  with  tbe  practice  of  the 
Court,  and  it  is  certainly  just  and  equitable,  thac  the 
cestui  que  trust  should  be  brought  before  the  Court  in  a 
suit  seeking  discovery  in  aid  of  the  defence  to  an  action 
brought  against  the  trustees.     Suppose  Messrs.  Glyn 
and  Co.  refused  to  defend  the  action  brought  against 
Richardson^  or  compromised  the  rights  of  their  cestui 
que  trusts  could  it  be  contended  that  this  Court  would 
refuse  to  interfere,  and  that  Richardson  could  obtain  no 
relief?    It  is  said  that  Soares  could  not  file  a  bill  of 
discovery    against    Richardson^    and    that,    therefore, 
Richardson  could  not  alone  file  a  bill  of  discovery  in 
this  Court,  and,  if  he  could  not  alone  file  a  bill,  he  b 

improperly 
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1835*  improperly  joined  with  the  oo^pUdnliflEb.  It  is  tnt 
that  Fenlon  ▼•  Hughes  has  decided  that  a  hill  of  dia- 
covery  cannot  be  filed  against  a  mere  witoesa;  hot  it  ia 
assumed  in  the  argument  that  Biekanbon  iB  a  men 
witness*  In  Cholmondeley  ¥•  dUmion  (a)>  the  lights  of 
the  persons  improperly  jomed  as  co-phuntiffi^  wmwAjf 
the  heir  at  law  and  devisee,  were  perfiM^tty  incopaiatent 
Here  there  is  no  inconsistency  between  the  ri^ta  of  the 
Plaintiffiy  who  are  the  necessary  parties  in  the  aatkn  at 
law,  and  of  the  Plainti£f  who  is  the  party  sobalaolialfy 
interested ;  nor  can  any  inconvenience  result  firam  tfw 
joinder  of  these  Plaintiffi.  The  Plaintiffii  mnst  pay  die 
costs  as  soon  as  the  answers  of  the  Defendants  aie  pot 
in ;  and  as  to  the  arguments  founded  upon  the  ioeoiH 
venience  arising  from  a  multiplicity  of  abatemeDta  fay 
deaths  and  marriages,  they  are  plainly  inapplicahk  hi 
the  present  case. 

Mr.  Pemberton^  in  reply. 

It  is  not  denied  that  Richardson^  and  the  bankers  who 
have  accepted  the  bills  on  his  behalf  have  received  fuU 
value  for  them,  and  the  only  pretence  the  Plaintifi  haVe 
for  resisting  payment  is  the  right  which  they  have  assumed 
to  themselves  of  considering  whether  the  person  who  is 
now  recognised  as  the  lawful  Queen  of  Portugal^  or 
another  person  who  formerly  usurped  her  rights,  has 
the  better  pretensions  to  the  throne  of  Portugal^  as  if 
that  question  were  in  the  slightest  degree  material  to 
the  determination  of  the  issue  between  the  holder  and 
the  acceptors  of  these  bills  of  exchange.  The  bills  are 
indorsed  by  the  person  to  whose  order  they  are  made 
payable ;  and  if  all  the  statements  in  the  bill,  respecting 
the  contest  for  the  throne  of  Portugal  between  Don 

Mif^uel 

{a)  1  T,  4-  Ruu,  107. 
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Migiid  ud  Donna  Maria^  and  the  succession  of  the  one  1^35. 
gorenunent  to  the  other,  be  admitted^  they  cannot  in  the 
least  degree  affect  the  determination  of  a  question  which 
BMstdepend  upon  the  same  principles  which  govern  every 
flmiiar  niefcantile  transaction.  Hindman  v.  7Vry2br  is  a 
<Wd  of  wbidi  the  authority  is  doubtftil,  and  applies  only 
to  a  plea ;  not  to  a  demurrer.  Lord  Redesdtde^  in  a  note 
t»  the  passage  cited  from  his  treatise,  expresses  a  doubt 
aaMthesowidnessof  Lord  TkMitlaufs  Aec\n\on  in  Fytchev, 
:fl»  Bkkop  cf  Londm.  The  cases  of  Ci^?.  PlateU  {a\ 
MaJkepum  v.  Haytktfme  (&),  and  The  King  of  Spain  y. 
Maehado  {c)f  have  established  that  a  plaintiff  who  has  no 
interest  eannot  be  joined  with  a  plaintiff  who  has  an 
iHtPfiat  in  the  subject-matter  of  the  suit,  and  the  cases 
which  oooBtilttte  a  real  or  apparent  exception  to  the  rule 
aM  cases  wl^idi  h^ve  either  no  application  to  the  present 
case^  or  which  would  not  be  followed  since  the  more 
recent  decisions. 


J%€  Master  ^  the  Rolls.  *  July  25. 

This  is  a  bill  which  professes  to  have  for  its  object  a 
discovery  and  commission  for  the  purpose  of  meeting 
an  action  brought  by  the  party  claiming  to  be  the 
holder  of  certain  bills  of  exchange  against  Messrs.  Glyn 
and  Co.,  who  are  the  acceptors  of  those  bills.  In  so 
fiir  as  the  parties  to  the  record  at  law  are  concerned  this 
is  an  ordinary  mercantile  transaction.  It  is  stated  that 
M^srs.  Ouireqtdn  and  Jatige  having  a  certain  sum  of 
money,  which  they  were  desirous  of  remitting  to  the 
government  of  Portugal-^-'  for  what  purpose,  or  how  the 
money  came  into  their  hands,  I  abstain  at  present  from 

considering 

(a)  4  Ituu.  249.  {b)  Ibid.  844.  (c)  Ibid.  225. 

*  Sir  C.  Ptpjft. 

Vol.  III.  H  h 
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1855.  ooiMideriBg--*  adopt  ibis  ooiirae  tor  doing  iiK  Tbqr 
piocare  six  bills,  drawn  by  a  Btron  IfEtt  om  M— bu 
G^  and  Co^  which  are  each  in  two  parts:  one  part  m 
sent  to  England  for  the  purpose  of  bsing  aooepted,  aad 
it  is  aooepted  by  Messrs.  Gfyn  and  Co^  in  the  oidinary 
course^  and  retained  by  the  agent  of  Mesars.  (hinfmn 
and  JMtge^  to  whom  it  was  remitted ;  the  oaher  pait  is 
sent  to  UAon  and  made  payable  to  the  ondsr  of  the 
treasurer-general  of  the  royal  treasury  of  PorUful^  vahm 
in  account  for  the  nqgociation  of  the  royal  loan  of  i^ 
tugaL  The  second  parts  of  the  bills  in  question  aw 
afterwards  remitted  to  this  country,  purporting  4o  be 
indorsed  by  the  treasurer-general  ol  the  rojinl  treaeoiy 
of  P&riugal  to  SoareSf  who  is  the  Plaintiff  at  law  ^Uath 
ing  to  hold  by  virtue  of  the  tide  derived  under  thb  in- 
dorsemenu 

As  between  the  holder  and  the  acceptors  of  ihe  biU% 
therefore,  the  matter  in  contest  is  whether  the  party 
holding  the  bills  is  or  is  not  the  person  who  derived 
title  under  the  individual  or  the  officer  to  whose  order 
the  bills  were  made  payable.  The  acceptors  have  an 
undoubted  right  to  have  that  bd  ascertained,  berause 
upon  the  affirmative  of  that  fiict  depends  their  autho* 
rity  to  pay  the  bills  which  they  have  accepted;  and  if 
they  should  pay  the  bills  to  persons  not  anthorised  la 
receive  the  money,  they  would  not  be  entitleds  as  against 
those  whose  money  they  are  supposed  to  have  in  hand» 
to  say  they  had  discharged  all  obligation  that  attached 
to  them  in  respect  of  those  bills.  They  are  tfaerefim, 
of  conrse^  entitled  to  Imve  that  fact  invtsstigaled,  bet 
beyond  that  they  have  no  interest  whatever  in  the  sub* 
ject-matter.  It  cannot  be  material  to  them  how  Messrs. 
Outreguin  and  Jauge  had  the  money  in  their  hands; 
why  it  was  they  wished  to  remit  it  to  Portugal  j  and 
least  of  all,  can  it  be  material  to  the  parties,  the  ac- 
ceptors 
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eeptora  of  the  biUsy  whelber  the  penM  who  teeks  to  re-  1MB. 
cover  the  money  on  thoie  billAi  if  be  sbfiU  get  it  into 
his  haiide,  mtans  to  epply  it  to  one  purpose  or  a»- 
other.  The  sole  qoestieti  i%  wtiether  he  is  the  party 
Iqally  anthorised  to  receive  the  money^  end  invested 
with  the  authority  of  those  parties  to  whose  order  the 
money  was  made  payable.  And  it  does  appear,  upon 
the  stattonMiit  of  this  bX&t  thai  the  accqylors  are  fhlly 
awnre  of  the  sitoalion  in  whid>  they  staled,  becm»e» 
finom  fl  fceiing'  creditaUe  to  theaaselves  as  tnerebants  anA 
bankesvy  tbej  ans  anxious  in  this  bill  to  disclaim,  as  ftv 
as  dMy  can,  any  interest  in  the  svbject-motter  of  the 
suit,  and  to  withdraw  themsdves  from  the  sitaation  of 
leissiBg  to  pi^  btOs  which  they  have  regokrly  acospted* 
They  aay  they  have  no  intetest  in  the  subfect^matter ; 
bot  that  Mr.  Bu;kardsonf  who  is  a  eostoner  of  theirs^ 
and  who  kequs  money  with  tbem,  having  desired  tbesfi 
to  aoa»pl  those  biHs^  they  aecepted  them  for  him,  and 
therefore  that  the  sabject  of  this  soit  is  a  msittef  of 
perfect  indifiittrence  to  them ;  and  they  evidently  shew^  as 
finr  as  the  statement  in  the  bill  will  enable  then  to  do  so^ 
a  dispositiew  to  withdraw  from  the  contest  raised  by 
this  avit.  This  is  not  a  bill  for  the  purpose  of  adminis«* 
taring  eqaities  between  the  parties^  it  is  not  a  bitt  in 
which  the  question  who  is  entitled  to  the  money  can  be 
discussed;  H  is  merely  a  bill  to  aid  the  deiimce  to  an 
action  at  law,  and  it  cannot  correctly  or  properly  raise 
any  questioB  which  is  not  maleriel  for  that  purpose. 

This  bilf  has  been  met  by  a  demurrer  raisii^  three 
qneslions.  The  flrstf  point  raised  by  the  demurrer  ie 
thsil  Mr,  Bkkardaan  is  improperly  made  a  Plaintiff; 
aeeondly,  it  is  said  that  the  matter  sought  to  be  di^ 
ceeei«d  would  not  be  material  for  the  defence  of  thd 
action  at  law;  and  thirdly,  diat  die  pcesenl  Queen^  of 
F^tkigal  has  been  imprc^rly  made  a  Defendant* 

H  h  2  I  find 
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1855.  I  fiad  quite  suflBcieat  ground  for  aUowiog  Uib  de» 

murrer  on  the  first  point  raised ;  and  I  shall  only  so  fiir 
observe  on  the  two  latter  points  as  to  shew  the  reason 
why)  if  an  application  should  be  made  by  the  Plaindflb 
for  liberty  to  amend  their  bill,  I  shall  think  it  my  duty 
to  refose  it. 


The  making  the  present  Queen  of  Pariugal  a  De* 
fendant  cannot  possibly  be  correct  in  any  view  con- 
sistent with  the  object  for  which  this  bill  professes  to 
be  filed.  It  cannot  be  material  for  the  purpose  of  a 
defence  at  law ;  it  can  only  be  material  in  the  event  of 
the  suit  being  so  constituted  as  to  raise  a  question  as  to 
the  equities  between  the  parties.  Whether  she  haa 
been  made  a  Defendant  from  mistake,  or  with  the  hope 
of  deriving  an  advantage  from  the  utter  impossibility 
of  any  answer  being  obtained  from  the  Queen  of  Por^ 
ttigalf  is  a  question  upon  which  I  feel  it  unnecessary  to 
make  any  observation  beyond  this,  that  all  the  stat&* 
meots  in  the  bill  about  the  contest  for  the  throne  and 
crown  of  Portugal^  must  be,  in  any  view  of  the  case^ 
wholly  immateriaL  The  courts  of  thb  country  know 
nothing  of  the  contests  of  foreign  powers,  as  to  who  is 
or  who  is  not  to  be  sovereign  of  a  foreign  state ;  the 
courts  only  know  those  who  are  from  time  to  time 
recognised  by  thi^  country  as  sovereigns.  With  regard 
to  the  crown  of  PortugcJf  the  recognised  acts  of  this 
country  are,  in  the  first  place,  the  acknowledgment  of 
the  individual  named  on  this  record,  Don  Migud^  as 
Regent  oi Portugal  during  the  present  Queen's  minority ; 
and  the  recognition  of  the  present  Queen  of  Portugal  as 
sovereign.  There  has  been  no  recognition  in  this 
country,  nor  is  it  so  stated  in  this  bill,  of  the  individual 
Don  Miguel  as  sovereign  of  Portugal^  and  yet  the  whole 
equity  attempted  to  be  raised  on  the  bill  ]s»  as  to  whe- 

ther 


Cases  in  chancery.  469 

tber  Don  Miguel  is  or  is  not  to  be  considered  the  sove-        18S5. 
veXgn  o(  Portugal. 

'  It  is  impossible  to  suppose  that  it  could  ever  be 
maintained,  in  an  action  upon  a  bill  of  exchange  by  the 
holder  against  the  acceptor,  that  the  title  to  the  crown 
of  a  foreign  state  was  matter  to  be  put  in  issue,  and  to 
be  submitted  to  the  consideration  of  a  jury.  All  the 
statements  on  the  face  of  this  bill  are  utterly  immaterial 
with  reference  to  the  only  matter  at  issue  in  the  action. 
It  is  a  case,  therefore,  in  which  one  cannot  but  suspect 
that  some  irregular  and  collateral  advantage  was  ex- 
pected to  be  derived  from  making  the  Queen  of  Portugal 
a  party  to  this  record.  But  it  is  quite  another  question 
whether  a  defendant  could  take  advantage  of  that  by 
demurrer.  It  is  not  necessary  that  I  should  express 
any  opinion  upon  that  point;  but,  undoubtedly,  it  may 
be  an  important  consideration  on  the  question  of  plead- 
ing, whether  advantage  by  way  of  demurrer  could  be 
taken  of  a  person  having,  under  such  circumstances, 
been  improperly  made  a  defendant;  or  whether,  in 
another  stage  of  the  cause  in  which  the  question  would 
arise,  the  Plaintiff  could  obtain  any  advantage  by 
having  improperly  made  a  party  defendant  to  a  bill  of 
discovery.  That  might  be  important  at  some  future 
stage  of  the  cause  where  the  question  might  arise  how 
&r  the  injunction  ought  or  ought  not  to  be  continued, 
Qntil  the  answer  of  the  Defendant  should  be  brought  in. 
I  purpose,  however,  to  decide  this  case  entirely  upon 
the  first  objection. 

The  sole  parties  to  the  action  are,  of  course,  the 
holder  and  acceptors  of  the  bill ;  but  Messrs.  Glyn  and 
Co.,  the  Plaintiffs  upon  this  record,  are  not  those  who 
are  sought  to  be  directly  affected  one  way  or  the  other 

Hh  S  by 
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16S5.  by  the  resolt  of  the  aetioo.  They  have,  in  reality,  no 
mterest  in  the  action  at  law ;  no  propeity  in  the  rabjeol* 
matter  out  of  which  these  bill  transactions  arise;  they 
are  merely  acceptors  for  another  person  whose  money 
they  have  got  in  dieir  hands,  and  they,  therefore,  throw 
the  whole  burthen  of  the  litigation  npoo  Mr.  BickatdMOtu 

Now  the  holder  of  these  bills  is  utterly  and  entireiy 
a  stranger  to  Mr.  Richardson  s  there  is  no  contraet 
brmging  the  holder  and  Mr.  Riekardson  into  any  kind 
of  connection*  Whether  Mr.  Richardson  has  or  has  nei 
desired  the  bankers  to  accept  these  bills,  or  whether 
he  has  or  has  not  undertaken  to  indemnify  the  bankers^ 
is  a  fact  with  which  the  holder  of  the  bilk  has  nothing 
whatever  to  do,  and  it  would  be  a  strange  course  for 
a  court  of  equity  to  pursue,  where  there  is  no  question  or 
contest  between  the  holder  and  the  acceptor  of  a  bill  of 
exchange,  to  permit  a  party  to  come  into  a  couft  of 
equity  for  the  purpose  of  obtaining  discovery,  who 
upon  the  face  of  the  bill  states  that  he  has  no  interest  in 
the  matter.  It  is  quite  sufficient  to  refer  to  those  cases 
which  are  now  indisputably  the  law  of  the  court,  and 
which  establish  that,  if  a  person  who  has  no  right  to 
sue  by  himself^  and  who  is  a  perfect  stranger  as  between 
himself  and  the  Defendant,  k  joined  with  those  who 
have  a  right  to  sue,  that  is  matter  of  objection  to  the 
suit,  not  only  upon  plea  or  demurrer,  as  the  matter  may 
be  raised,  but  even  at  the  hearing  of  the  cause*  If  Mr. 
Richardson  has  no  right  to  come  here  as  Plaint^  if  he 
has  no  right  to  seek  for  the  discovery  which  is  sought, 
then  it  b  quite  clear,  whatever  ground  the  acceptors,  if 
they  had  come  in  their  own  right,  might  have  had  to  ask 
for  the  discovery,  they  cannot  have  that  discovery  under 
the  present  circumstances.  Mr.  Richardson  has  nothing 
whatever  to  do. with  the  case;  he  is  under  no  legal  ob» 
ligation,  he  is  not  sought  to  be  affected  by  the  proceedings 

at 
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at  law,  ftiid  the  true  way  of  tcying  hig  right  to  come  here  1835. 
is  to  suppose  he  came  here  iodividually  and  alone*  If 
he  were  to  oome  here  individually  and  alone^  and  were 
to  sayi  **  This  is  my  money ;  I  have  undertaken  to  in- 
demnify the  bankers,  and  they  will  not  make  the  defence, 
if  I  do  not ;  they  will  not  file  a  bill  of  discovery,  which 
they  ought  to  do,  if  I  do  not  take  that  step ;  and,  there- 
ficwe^  I  come  here  to  raise  a  question  as  between  the 
holder  and  acceptors  of  the  bill  of  exchange,  upon 
matters  which  the  parties  at  law  do  not  think  proper  to 
litigate  in  this  court ; "  it  is  clear  that  such  a  bill  could 
not  be  sustained,  and  that  Mr.  Richardson  would  not 
have  a  right  to  introduce  himself  into  a  contest  between 
parties  who  are  in  litigation  respecting  a  legal  contract, 
and  to  ask  for  the  interposition  of  this  court,  because 
he  alleges,  for  some  reason  or  other,  some  transactions 
between  himself  and  the  Defendants  at  law ;  that  he  has 
some  interest,  not  connected  with  the  other  litigating 
parties,  or  arising  out  of  any  contract  with  them,  but 
that  the  only  interest  be  has  in  the  subject-matter  in 
contest  is  merely  a  personal  liability  to  pay.  This  case, 
therefore,  is  totally  distinct  from  those  cases  which  were 
alluded  to  in  the  argument,  in  which  persons  are  per- 
mitted to  come  to  this  Court  and  obtain  an  injunction 
as  between  co-defendants ;  as,  for  instance,  the  case  of 
a  vendor  who  comes  to  this  Court  for  an  injunction 
where  the  purchaser  is  bringing  an  action  against  the 
auctioneer  for  .the  deposit.  There  the  vendor  may 
insist  on  the  purchase  money  remaining  in  deposit 
where  it  was  placed;  for  he  has  an  interest  in  the 
subjeQt«matter  in  contest,  and  is  seeking  to  protect  that 
which  he  has  a  right  to  allege  is  his  own.  Here  the 
sapposed  interest  of  Mr.  Eichardson  amounts  to  a  mere 
personal  liability  and  the  performance  of  a  personal 
contract. 

H  h  4  I  am 
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18S5.  I  am<cleaiijr  of  opiaion,  ther^re)  that  Mr.  BiAard^ 

son  has  no  right  to  appear  here  as  a  co-plaiotiff  with 
the  bankers^  who  might,  as  to  part  of  the  disooyery 
sought, — though  I  give  no  opinion  upon  that, -^  be 
entitled  to  aslc  for  an  investigation  of  some  of  the  beta 
stated  in  the  bill.  As  the  bankers  have  associatfd 
themselves  with  a  person  who  has  no  right  to  sne^  the 
demurrer  mast  be  allowed ;  and,  for  the  reasons  which 
I  have  stated,  I  shall  not  give  any  leave  to  amend  the 
bill. 


fl^...^^^  -/.    .^/^-^--^    .-r^" 


1834.  WHARTON  V.  The  Earl  of  DURHAM. 

Jviy  29,  50. 

Aug.S,  

Fr.bequeathed  T^HE  several  instruments  upon  the  effect  of  which 

5000/.  to  the      -■-    the  question  in  this  cause  arose,  together  with  the 

daughter  of         .  ^  •         i  .  u  °i. 

his  brother  J.,  Circumstances   and   manner  m    which   the  case  came 

K^^^  °°       before  the  Court, are  fully  stated  in  Mr.  Simoru^s  report, 

estates,  and       vol  5.  p.  297. 

authorised  the 

interest  to  be 

raised  for  her        The  Vice- Chancellor  having,  by  his  decree  dated  the 

if  J.  should  80  ^^^^  ^^  November  1832,  among  other  things,  declared 
direct;  and  he  that  the  Plaintiffs  John  Wharton  and  Siisan  Mary  Ann 

flsvisfiu  his 

real  estates,      ^^^  wife,  in  her  right,  and  the  Plaintiff  John  Wharton^ 

so  charged,  to   ^g  ^^  administrator  of  Susan  Wharton*  deceased,  and 

•7.  m  fee.    •^»  ^-^  r 

bequeathed       the  Defendant  Thomas  Barrett  Lennard^  as  the  adminis- 

trust^or'his      ^^^^^^  ^f  ^^^  '^'c   wife  Margaret  Lennard^   deceased, 

daughter  for  were 

life,  and  after 

her  death  in  trust  for  her  children,  and  declared  that  that  sum  should  be  in  addition 
to  the  sum  to  which  she  was  entitled  under  W*t  will.  The  daughter  afterwards 
married.  Her  father  advanced  to  her  husband  ISfiOOLu  her  marriage  portion, 
and,  by  the  settlement,  pin  money  and  a  jointure  for  the  wife,  and  portions  for  the 
younger  children  of  the  marriage,  were  provided  out  of  the  husband's  property, 
and  the  15,000/.  were  declared  to  be  in  satisfaction  of  the  sums  to  which  the  wife 
was  entitled  under  fT.'s  will :  Held,  (affirming  the  decision  of  the  Vice-Chancellor} 
that  the  10,000/.  legacy  was  not  adeemed  by  the  marriage  portion. 
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were,  by  virtue  of  the  will  of  the  testator  General  John 
LambtOHy  entitled  to  have  the  sum  of  10,000/.  with  in- 
terest at  4  per  cent,  from  the  time  of  the  testator's  deathy 
raised  out  of  his  freehold,  copyhold,  and  personal  estates, 
the  Defendant,  the  Earl  of  Durham^  presented  a  petition 
of  appeal  against  that  decree. 

Sir  JS.  Sugdeuy  Mr.  Knight^  and  Mn  Po/^,  for  Mr. 
and  Mrs*  Wharton^  in  support  of  the  decree. 

Mr.  Bolfe  and  Mr.  Lioydj  for  Mr.  Barrett  Lennard. 

The  Solicitar'XSeneral,  Sir  W.  Home^  and  Mr.  Stephen- 
son for  the  Appellant,  the  Earl  of  Durhanu 

With  respect  to  the  questions  arising  upon  the  con- 
struction of  the  instruments,  and  upon  the  point  of  law, 
the  counsel  on  both  sides  followed  the  same  general  line 
of  argument,  and  relied  upon  the  same  authorities  re- 
spectively, as  in  the  Court  below.  The  following  addi- 
tional cases  were  referred  to :  Shudal  v.  Jeh/ll  (a),  Tho- 
mas  V.  Kemeys{b\  Hartop  v.  Whitmore.  (c) 


47S 


18S4. 


Whaeton 

V, 

Earl  of 

DUAHAM. 


It  was  also  made  a  matter  of  considerable  controversy 
how  far,  under  the  circumstances,  Mr.  and  Mrs. 
Wharton  were  proved,  or  could  be  considered,  to  have 
been  ignorant  of  the  nature  and  contents  of  General 
JjambtovCs  will ;  and  how  far,  if  notice  was  to  be  pre- 
sumed, their  acquiescence  for  so  many  years  precluded 
them  from  now  prosecuting  their  claim  with  success. 
Upon  the  subject  of  their  alleged  ignorance  the  only 
positive  evidence  was  to  be  found  in  the  testimony  of 
Mr.  Ralph  John  LanAton^  who  was  examined  as  a  wit- 
ness 


(a)  Sil^.516. 
(h)  S  Vem.  34S. 


(c)  1  P.  Wm§.6^h 
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B6t8  on  behalf  of  the  Plaintifiy  and  who  deposodf  that 
in  the  month  of  March  1 794,  very  shortly  after  Genonal 
iMwibtarit  deoeasei  his  will  was  read  oTeff  in  the  pre* 
sence  of  some  of  the  domestics,  to  several  members  of 
his  iiimily,  then  residing  at  hambUm  HaUt  among  whom 
were  the  dep<xient,  his  late  brother  JfiUiam  Hmrf 
Lambion^  and  his  sister  Jane  Dorothy  LambUm;  bttt 
that  neither  of  the  Plaintifb  was  present  on  that  ooes^ 
sion.     He  further  deposed,  that  in  the  month  of  Oc* 
tober  1826,  while  the  Plain  tifis  were  staying  with  him 
on  a  visi^  Mr.  Wardf  the  solicitor  of  the  Defendantf 
Lord  Durham^  called  upon  the  deponent  at  his  resi- 
denoe,  and  saw  both  the  PlaintiflTs ;  that  at  such  meet- 
ing  Mr.  Ward^  in  the  deponent's  presence,  had  soma 
conversation  with,  and   addressed  the  Plaintiff,  Mrs. 
Wharton^  respecting  a  legacy  of  10,00M.  which  had 
been  left  her  by  her  father,  and  that  such  conversation 
took  place,  to  the  best  of  his  recollection,  in  the  pre- 
sence also  of  the  Plaintiff  her  husband ;  that  Mr«  Ward 
asked  Mrs.  Wharton  if  she  had  given  any  release  for  the 
legacy,  and  that  she  thereupon  replied  that  she  never 
till  then  had  heard  of  any  such  legacy  having  been  left 
to  her,  but  that  she  would  have  her  claim  investigated^ 
and  that  she  thought  it  was  very  likely  that  such  a 
legacy  might  have  been  left  to  her,  as  she  considered 
herself  to  have  been  a  fiivourite  child  of  her  fiuher. 


Aug.  5.  The  Lord  Chancellor. 

The  question  in  this  cose,  which  was  decided  fay  the 
Vice-  Chancellor,  and  is  now  brought  here  by  appeal,  isy 
whether  or  not  a  provision  of  15,000L,  made  for  SuMon 
Mary  Ann  Lambton  by  her  father  General  John  Lamb* 
ton,  on  her  marriage  with  John  Wharton^  of  Skdton 
Castkf  in  the  year  1790,  was  to  operate  by  way  of 

ademption 
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ademption  of  a  legacy  of  10»000/*  left  to  ber  by  tbe 
Oeneml  in  hia  will  executed  in  the  year  1788.  And 
fiiat  of  al^  as  tbe  Qeneral  died  in  the  year  1794|  and 
the  bitt  was  only  filed  in  tbe  year  1829»  tbe  length  of 
time  that  elapsed  without  any  claim  demands  oomider- 
§Aann  It  is  a  matter  to  which  I  always  feel  bonnd  to 
pay  tbe  closest  attention,  and,  if  unexplained,  it  will 
aloKNit  alt^aysy  with  me,  prove  decbive. 


18S4. 


Mr»  and  Mr&  Wkarton  were  living  during  all  that 
of  thirty-five  years  in  habits  of  more  or  less 
istioiaqy  with  the  General's  family,  that  family  com* 
prising  among  its  members,  WilUam  Hemy  Lambton^ 
Lord  Durham^s  father,  down  to  tbe  year  1797,  and, 
during  the  whole  period,  Ralph  John  Lambtony  who, 
«pon  the  death  of  iVilUam  Henry  LambtoH^  his  elder 
broths,  and  the  sole  executor  of  the  General's  will, 
became  tbe  testator's  legal  personal  representative.  Mr, 
WharUm  was  in  embarrassed  circumstances  during  al- 
most the  whole  of  that  time^  and  it  certainly  does  seem 
very  extraordinary  that  the  knowledge  of  tbe  legacy  in 
General  ljmbUifii%  will  should  never  have  reached  Mr. 
or  Mis.  Wharton. 


Nevertheless  I  am  bonnd  to  proceed  on  the 
in  the  cause^  and  whatever  the  improbability  may  be  of 
tbe  ignorance  alleged  by  Mr.  and  Mrs.  Wharton^  three 
fiiots  are  before  me,  all  of  which  are  extremely  import* 
ant  in  determining  the  question  of  their  cognizance. 


First,  Bjaifk  John  Lambtoni  who  was  the  executor  of 
Us  brother's  will,  and,  of  course^  in  that  dieracter  tbe 
personal  representative  of  his  father  also,  was  the  person 
who  naturally  would  have  made  the  communication  to 
them.  After  the  year  1797,  when  his  brother  died,  he 
might  be  regarded  as  tbe  bead  of  the  family.    But  be 

has 
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Whaetom 
Saiiof 

DiJAUAX. 


has  been  examined  as  a  witness^  and  he  cannot  say  that 
any  such  cooimunication  was  made;  moreover  Uie  De- 
fendant has  not  examined  him  at  all  to  this  matter. 
Now  the  n^ative,  the  ignorance,  is  not  easily  proved ; 
but  if  there  had  been  a  communication  this  might  well 
have  been  shewn*  Indeed,  I  attach  much  weight  to  dm 
argument  urged  for  the  Respondent,  that  a  commit* 
nication  of  the  fact  that  a  legacy  had  been  left  wooU 
naturally  have  led  to  a  consultation  upon  the  point  oi 
law,  and  consequently  that  the  knowleci^  of  sock  com- 
munication would  have  been  better  procured,  and  the 
proof  of  it  more  easily  made  than  in  an  ordinary  case 
of  the  communication  of  any  fact  not  leading  to  lq;Bl 
consultation. 


Secondly,  upon  Lord  JSdon  becoming  the  pnrchasar 
of  an  estate  on  which  the  legacy,  unless  adeemed,  was 
a  charge,  he  required  a  release  or  an  indemnity,  justly 
regarding  the  question  of  ademption  or  not,  as  &r  too 
nice  even  for  him  to  decide  without  anysecuri^.  Upon 
this,  application  was  made  by  Lord  Durham*s  solidtor 
to  Mrs.  Whartim  in  the  presence  o(  Ralph  John  LambUm 
and  of  her  husband.  The  request  was,  that  she  should 
release  her  legacy  under  the  General's  will.  Her 
answer,  as  stated  by  Mr.  Balpk  John  Lambion  in  his 
evidence,  was,  that  she  never  before  had  heard  of  any 
legacy  given  to  her  by  her  father's  will.  This  circum- 
stance is  very  material.  It  is  dearly  admissible  in  evi- 
dence as  the  declaration  made  by  a  party  in  answer  ti^ 
an  application  from  the  opposite  party,  and  it  was  made 
in  the  presence  not  only  of  that  party's  solicitor,  but  of 
the  personal  representative  of  the  testator  himself  To 
this  Mr.  Ralph  John  Lambton^  the  executor,  gives  no 
contradiction  whatever,  and  he  has  not  been  crons- 
examined  by  the  Appellant 


Thirdly, 
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Thirdly,  not  only  does  the  Defendant  not  cross- 
tiuimine  Mr*  Ralph  John  LamUmij  but  he  does  not 
avail  himself  of  the  evidence  of  Mr.  or  Mrs.  Wharton^ 
which  he  might  have  done  by  means  of  a  cross-bill.  It 
IS  impossible,  therefore,  to  allow  any  force  to  an  observ- 
ation that,  though  Mrs.  Wharton  might  know  nothing 
<rf  the  General's  will,  yet  Mr.  Wharton  must  have  known 
aomething.  The  Defendant  has  elected  not  to  trust 
Mr.  Wharton*^  oath,  and  therefore  cannot  be  heard  to 
urge  such  a  possibility. 


Wharton 
Earl  of 

DCEBAM. 


Upon  the  whole,  I  think  the  Court  is  bound  judicially 
to  consider  that  the  knowledge  of  the  legacy  is  not 
brought  home  to  Mr.  or  Mrs.  Wharton,  Indeed,  the 
proof  of  ignorance,  with  a  view  to  the  argument  arising 
from  \mpait  of  time,  lies  more  upon  the  Plaintifis  than 
upon  the  Defendant  Lord  Durham^  and  I  think  that 
the  evidence  on  this  point  preponderates  decidedly  in 
their  fiivour ;  that  is  to  say,  that  the  case  stands  before 
the  Court  on  the  fact  of  Mr.  and  Mrs.  Wharton  not 
having  known  of  the  legacy  before  Mr.  Ward  made  the 
communication  in  Mr.  Balph  John  LambtoiC^  presence. 

The  question,  therefore,  which  alone  remains  for  the 
Court  to  decide  is,  whether  or  not  the  legacy  was 
adeemed  by  the  settlement. 


I  shall  not  go  through  the  other  branches  of  the 
argument^  on  which  I  think  the  preponderance  is,  upon 
the  wholes  in  favour  of  the  Plaintiffs.  But  one  argu- 
ment, if  sound,  appeared  to  be  decisive,  and  sufficient  of 
itself  to  support  the  judgment  below.  The  settlement 
expressly  gives  the  15,000/.  as  intended  to  cover  the 
legacy  left  by  the  will  of  the  General's  brother  in  1772, 
and  it  says  nothing  whatever  of  the  legacy  in  the  Gie- 
peral's  own  wilK    Hence,  say  the  Plaintiff,  it  is  im« 

possible 


478 


CASES  IN  CHANCERY* 


1894. 


Whabtoh 

9. 

Earl  of 

DVAHAM. 


ponible  to  bold  that  the  OenersI, 
thb  settlement  to  be  in  ideinptioD  of  one  thiDf^ 
be  mtended  to  baTe  meant  that  it  should  be  m  adenp- 
tbn  of  another  also.  Nor  can  any  authority  of  any 
kind  be  shewn  which  proves  the  affirmatire  of  sock 
a  proposition.  To  this  it  was  most  ingeniously  and 
powerfhlly  urged  for  the  Appdhmt,  diat  the  reasofe 
ibr  expressing  the  satisfaction  of  the  ancle's  legacy 
was  obriousy  Sx  unless  adeemed  expressly,  the  fanr 
would  not  have  worked  any  adempdon  or  satis&ctian ; 
whereas  the  law,  without  any  expressed  intention,  was 
sufficient  to  operate  the  ademption  of  the  legacy  pro- 
eeedbig  from  the  General  himself,  the  maker  of  the 
will  as  well  as  of  the  settlement;  and  to  this  argu- 
ment I  was  at  first  disposed  to  Ibten  with  mndi  &voan 
Had  farther  consideration  induced  me  to  tUnk  it  soand 
and  decisive^  I  should  then  have  felt  it  mcnmbcnt  oo 
me  to  examine  the  other  points  of  the  Respondent^ 
ease  more  r%oroiisly,  though  in  that  event  1  have  little 
doubt  that  I  should  have  arrived  at  the  same  conclu- 
sion ;  fi>r  they  appear  to  me  sufficient  to  support  tl^ 
decree.  But  no  such  scrutiny  is  necessary,  for  I  am 
clearly  of  opinion  that  the  Appellant's  argument  is  not 
sufficient  to  displace  this,  the  main  foundation  of  the 
judgment  below. 


That  the  presumption  of  law  is  against  double 
portions  no  one  questions,  any  more  than  that  the 
rule  is  founded  on  good  sense.  For  the  parent  being 
only  bound  by  a  duty  of  imperfect  obligation  to  make 
provision  for  the  child,  and  being  the  sole  judge  what 
tbi^  provision  shall  be,  must,  generally  speaking,  be 
supposed,  when  he  makes  a  second  arrangement  bf 
settlement  or  otherwise,  to  put  it  in  the  stead  ef  a 
ftmner  one  made  by  will,  and  not  to  do  that  twice 
orer  which  no  law  could  compel  him  to  do  onoe. 

Nevertheless, 
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Neva*tbeles0|  as  bss  oftentimes  happened  with  legal 
principlesi  there  has  been  a  tendency  to  push  the  pre- 
sumption once  established  beyond  the  bounds  which 
the  principles  it  was  founded  upon  would  reasonaUy 
warranty  and  because  the  doctrine  was  sound  that  « 
second  provision  should  be  taken  as  substitutionary  fiir 
9L  former  one,  it  seems  to  have  been  almost  ooaduded 
that  it  never  could  be  accumulative.  At  least)  the 
leaning  of  the  courts  has  frequently  gone  so  fiir  as  to 
make  violent  presumptions  against  the  conclusions  to 
Jbe  plainly  drawn  from  facts  indicating  an  intention 
which  excluded  the  general  supposition  of  ademption ; 
jand  obaervatioos  have  been  more  than  ooce  made  in 
this  place  indicating  the  opinion  of  the  Court,  that  the 
principle  had  been  pressed  quite  fiur  enough,  and  ought 
•to  receive  no  more  extension.  The  rule,  then,  as  it 
W>w  atands,  must  be  taken  to  be  this;— the  second  pro- 
vision will  be  held  to  adeem  the  first, — say  the  marriage 
portion  to  adeem  the  lega^, —  unless,  from  the  drcum- 
iftanoes  of  the  case,  an  intention  appears  that  the  child 
or  other  person  towards  whom  the  testator  has  placed 
himself  in  laeo  parentis  shall  take  both  ;  and  there  is  to 
be  no  leanings  still  less  any  straining,  against  inferring 
such  an  intention  from  circumstances,  any  more  in 
ahaa  in  any  other  case. 


1884. 


Whaston 
Esrlof 

DOSBAX. 


It  is  equally  certain,  and  flows  equally  from  the  same 
principles,  that  we  are  not  to  weigh  in  golden  scales 
the  provisions  made,  and  to  determine  against  ademp* 
tion  merdly  because  the  two  difier  in  amount  or  even  4tt 
kind*  A  di£Rerence  of  amount  has  never  been  held  sut> 
ficient  proof  of  accumulation,  and  it  has  been  distinctly 
held,  that  the  circumstance  of  the  sums  being  payable  at 
different  times,  and  other  differences,  so  they  be  slight, 
say  the  books,  wilt  not  countervail  the  general  presump- 
tion of  an  intfiUtioD  to  adeem.  The  cases  of  Ex  parte  P^fe 

and 
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and  Ex  parte  Dubost  (a\  before  Lord  Eldon^  Hariopp  t. 
Hartopp  {h\  before  Sir  William  Grant,  and  the  discus- 
sion of  the  question  raised  on  Sir  Joseph  Jeh/lTs  will  in 
ftvoor  of  his  niece  (c)  sufficiently  illustrate  this  propo- 
sition. Nevertheless  no  case  has  gone  so  far  as  to 
shew  that  a  ^fference  such  as  the  one  in  this  case  will 
have  no  efiect  upon  the  application  of  the  principle ;  a 
diflPerence  no  less  than  this,  that  the  one  portion  would 
bare  gone  to  tfie  issue  of  any  marriage  contracted  by 
the  child,  while  the  other  was  confined  to  the  ofllpring 
of  a  single  bed.  On  the  contrary,  the  cases,  especialty 
Boome  ▼.  Moome  {d)j  Bat^h  t.  Bead{e\  and  ISpinks  ri 
Robins  {g\  shew  that  differences  not  greater  than  dn% 
perhaps  less  considerable,  will  suffice  to  exclude  adeni|^ 
tion ;  and  one  of  those  cases  {Bough  ▼.  Bead),  thoc^ 
ill  reported,  shews  the  impossibHity  of  eictendifig  tbii 
principle  of  ademption  to  a  legacy  where  the  provniott 
subsequently  made  was  expressed  to  be  in  satisfiictioii  of 
a  different  claim.  The  child  was  entitled  to  ISOtML  under 
her  grand&ther's  will,  and  her  father  had  left  ho'  a  iegaq^ 
of  8000/.  By  her  settlement  the  husband  covenanted 
to  release  the  claim  to  her  legacy  of  1800i.  in  oon^ 
sideration  of  5000/.  portion  given  by  the  &ther,  wUch 
was  expressed  to  be  in  satisfaction  of  the  grand&thei^a 
legacy.  It  is  to  be  observed  that  the  question  rriied 
there  was  not  whether  this  should  operate  as  a  total 
ademption  of  the  8000£  legacy  given  by  th#  (ather'i 
will,  but  only  pro  tatUo.  However,  the  Court  held  it 
not  even  to  be  pro  tanto  an  ademption ;  and  yet,  aftar 
satisfying  the  1800/.  of  the  grandfather's  will,  diem 
i^mained  upwards  of  3000/.  over  to  go  in  ademptiOBof 
the  Cither's  legacy. 


(a)  I8f>f.l40. 

Ih)  17Firf.l84. 
(c)  ShuM  V.  Jekyll^  S  Aih. 
516. 


.L0I 


II  I 


(e)  5  Bro.  aa  192.  ^.C I  K^9. 
jub.  257. 

Ig)  2  Atk.  491. 
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Im  us  n0w  consider  wliai  is  the  intentioii  manitested 
uppn  this  seitlement  and  will  taken  togaiher^  and^  ad* 
miuing  that  the  proof  lies  on  ibe  party  denjing  adempr 
tion,  \et  us  sae  wbetbar  or  not  he  can  rebut  it  by 
rsference  tO'  curcnmstances  indicative  of  a  contrary 
intent. 


1884. 


Whaetoh 
Earl  of 

DUBHAU. 


The  wiU  of  General  Lambton  distinctly  gives  Mrs* 
fVkation  1 0/>OQU  with  a  statement  that  it  is  to  be  over 
and  above  the  sum  of  5000/.  bequeathed  by  his  elder 
brother  WUliam^  and  charged  on  tlie  estate  which  de- 
sqended  from  that  brother  to  the  General.  The  settle 
lUenft  slates  that  the  ISfiOOL  is  in  full  satisiaction  and 
discharge,  nodof  5000L  or  any  other  sum  specified,  but 
of  all  and  every  the  sum  and  sums  of  money  which  Mrs. 
Wh«riom  may  be  entitled  to  or  may  claim  under  William 
IjmbUmfs  will.  This  change  of  expression  i»  by  no 
Oitans  imaiaterial,  for  it  shews  that  the  General  in- 
tended the  settlement  as  a  discharge  of  whatever  Mrs. 
Wharton  could  claim  under  the  wiil  for  his  elder 
brDlher,  and,  therefore,  covers  all  claim  of  interest 
duei  'as  well  as  the  5000/.  principal.  Now  the  chief 
asgHmeot  for  ademption,  as  regards  intention,  and  in» 
dependently  of  the  rule  of  law,  arises  from  the  cir* 
Gumstiince  that  the  residue  of  the  money  settled,  after 
satisfying  the  legacy  left  by  William  lAtmbton^  amounted 
to  the  sum  bequeathed  by  the  will  of  the  General  him* 
self*  But  the  sums  no  longer  tally;  at  any  rale  net 
in  the  Generurs  view  of  th^  matter,  for  he  does  not 
sfNiek  of  5000/.,  but  of  a  different  and  manifestly  of  a 
larger  sum,  the  gen^^rality  of  the  description  in  these!* 
tiement  having  no  other  possible  meaning  than  to  cover 
something  b^ond<5000/.,  as  it  could  not  by  any  pos» 
sibility  mean  any  thing  less. 


Vol.  in. 


li 


But 
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But  there  is  another  consideration  not  to  be  got  over* 
The  General  expressly  excludes  the  sum  dne,  not  from 
himself,  but  from  the  estate  under  his  brother's  will»  and 
declares  that  the  proTision  by  the  settlement  shall  be  in 
satis&ction  of  this  sum,  and  he  exclodes  nothing  more. 
His  attention  is  directed  to  the  question  whether  what 
he  is  putting  in  settlement  shall  or  shall  not  be  in  ademp- 
tion of  any  other  claims;  in  other  words,  how  &r  it  shall 
bean  ademption,  how  far  it  shall  be  substitutionary,  and 
how  far  accumulative.  And  he  says,  it  shall  adeem  or 
rather  satisfy  all  claims  under  the  will  of  WiUiami  it  shall 
to  that  extent  be  substitutionary.  Is  not  this  a  token 
that  he  meant  it  should  beyond  this  be  not  ademption, 
not  substitution,  but  addition  or  accumulation  ? 


It  is  to  be  observed  that  he  does  not  say  a  portion  of 
the  15,000/.  is  to  satisfy  his  brother's  bequest,  or  rather 
dischai*ge  the  estates  descended  from  him  of  the  burthen 
lying  on  them.  He  says  the  sum  settled  is  to  be  in 
satisfaction  of  the  sum  charged.  It  is  not  only  a  strain- 
ing of  the  sense  to  assume  that  he  further  intended  it  to 
adeem  the  bequests  in  his  own  will,  but  it  seems  much 
more  natural  to  infer  that  he  intended  it  should  not. 
When  a  man  says,  **  I  give  you  1 5,000/.,  but  this  shall 
be  in  lieu  of  the  debt  which  my  estate  owes  you  under 
my  brother's  will,"  and  says  no  more,  we  are  entitled 
to  conclude  that  he  does  not  mean  to  say  that  the  same 
sum  shall  be  also  in  lieu  of  the  legacy  in  his  own  will, 
but  rather  that  his  meaning  is,  **  I  hereby  with  15,000/. 
satisfy  my  brother's  bequest,  but  1  leave  my  own  to  stand 
upon  its  separate  ground." 


That  the  testator  lived  four  years  after  the  settlement, 
and  never  altered  his  will,  may  be  stated  as  an  additional 
argument,  for  certainly    nothing  could  have  been  so 

easy; 


CAS£S  IN  chancehy: 


4l» 


eisy ;  yet  on  this  little  reliance  can  be  placed,  both  be* . 
caase  this  circumstance  is  of  necessity  common  to  all 
qoestions  of  ademption,  and  because,  if  the  testator  be- 
lieved he  had  adeemed  the  legacy  by  the  second  provi* 
sion,  he  would  not  think  of  cancelling  the  first. 

In  addition,  however,  to  the  arguments  arising  from  ' 
the  expression  of  one  intention  and  the  testator's  silence' 
as  to  another,  and  to  which  I  have  referred,  the  au*  • 
thority  of  the  cases  is  to  be  reckoned  of  much  aocoufit 
No  instance  can  be  adduced  of  the  second  provision 
being  held  by  implication  to  adeem  one  interest,  when 
there  is  an  express  statement  that  it  should  be  taken  in 
satisfaction  of  another;  and  the  case  of  Bough  v.  Bead 
is  plain  and  conclusive  the  other  way. 


18iS4. 
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I  ean,  therefore,  see  no  reason  to  question  the  pro- 
priety of  the  decision  of  the  Court  below.  But  before 
I  conclude,  it  is  fit  that  I  should  express  my  dissent 
from  all  the  observations  which  have  been  made  in 
disparagement  of  the  conduct  of  either  party.  Lord 
Durham  and  the  rest  of  his  family  can  in  no  way  be 
blamed  for  concealment  of  any  kind.  The  probability 
is  that  they  never  supposed  Mrs.  Wharton  could  be 
ignorant  of  the  General  her  father's  will.  She  happened 
to  be  confined  at  the  time  of  his  decease,  and  by  reason 
of  that  circumstance  was  not  present  when  the  will  was 
read;  the  subject  had  in  all  likelihood  never  been  men* 
tioned  among  the  family  afterwards ;  and  the  impression 
of  Lord  Durham  and  his  uncle,  and  his  professional 
advisers,  must  assuredly  have  been  that  Mrs.  Wharton 
took  the  provision  made  for  her  by  the  Kettlenient  in- 
steiEid  of  the  legacy,  and  with  full  knowledge  of  thelntter. 
That  his  Lordship  and  those  about  him,  therefore,  stand 
perfectly  above  all  reproach  in  this  affair  is  quite  unde- 
niable 
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tO'the  nriodi  of  all  those  who  ai«  aoquaiBted  wirhilW» 
ptftieiA 

Bat  it  is  jost  as .  ceitain  Chat  no  blame  whatever  caa^ 
be  cast  upon  Mr.  WhaHon  and  his  wife*  Any  thing 
more  incorrect  I  have  nerer  known  than  the*  view 
of  their  conduct  which  a£fects  to  charge  them  with 
making;  an  oaconscioQable  demand.  Attempts  have  been 
haaarded  t#  treat  this  like  the  case  of  persons  seeking  to 
be- paid  over  again  what  they  had  once  before  received* 
Never  was  any  thing  more  unjust,  never  any  ,thi^g  more 
founded  in  gross  ignorance.  The  accusation  indeed  is 
akogstber.absurdw  This  is  a  mere  question  of  coosCroo» 
tion,  and  is  therefore  either. a  point  of  lawf  or  if  a  matter 
of  fiicty  it  turns  upon  what  was  the  intention  of  the 
party.  In  either  case  the  question  is,  whether  or  not 
Mrs.  WharUm  was  by  law  entitled  to  the  sum  in  dispute 
over  and  above  what  the  setdement  gave  her.  But  ia< 
the  light  most  fiivourable  to  the  charge,  that  which  treats 
this  as  a  question  of  fact,  that  is  of  intention,  she  can 
only  prevail  by  shewing  that  her  father  intended  she 
should  take  both  sums.  Can  any  thing  then  be  more 
ridiculous  than>  to  chargfe  her  with  unfairness  for  seeking 
to  have  her  father's  intentions  in  her  fevour  fulfilled? 


The  decree  below  must  be  affirmed,  and  with  costi 


1S56. 


This  case  has  since  been  carried  by  appeal  to  the 
House  of  Lords,  where  it  has  been  fully  heard^  and  now 
waits  for  judgment. 
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HENCHMAN  v.  The  ATTORNEY-GENERAL.        i889. 

May  26h 


1850. 


JOHN  GIRLING^   by  his   will  dated  the    1st  of     Mayi^. 

April  179S9   devised    certain   copyhold   lands   to        1854. 
William  Henchman    (whom   he  appointed   one  of  his       A^K^B! 
executors),  his  heirs  and  assigns,  upon  condition  that  Devise  of 
h^  WiUium  Henchman,  his  heirs  and  assigns,  should  H^^""^^^ 
pay  to  Martin  Harsant  (whom  he  appointed  his  other  condition  that 
executor),  his  executors  or  administrators,  the  sum  of  within  one* 
2000^*,  and  he  desired  that  the  same  should  be  taken  as  nionth,  pay 
part  of  his  personal  estate  and  disposed  of  in  the  same  testator's  ex- 
manner  as  was  thereinafter  mentioned  in  case  the  same  ^^\?^\  ^^}^ 

applied,  after 
premises  should  be   sold.     But  if  William  Henchman  payment  of 

should,  for  the  space  of  one  month  after  his  decease.  ^^^^  ^^^  ^®' 

•^  '  gacieS)  to 

refuse  and  decline  to  have  and  take  the  same  premises^  chariublepur^ 

1    'poses. 

under     xhctestatot 

died  without  leaving  any  customaiy  heir  or  next  of  kin^ 

Held,  upon  appeal,  that  the  proportion  of  the  2000A,  which  was  void  by  the 

mortmain  act,  was  to  be  considered  as  real  estate  undisposed  o^  and  that  the 

devisee,  and  not  the  Crown,  was  entitled  to  it. 

Vol.  III.  K  k 
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ander  the  said  devise,  then,  from  and  after  such  refusaf, 
he  revoked  tlie  said  device,  and  he  thereby  from  thence* 
forth  empowered  and  authorised  the  said  Williant 
Henchman  and  Martin  Harsant  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  the  survivor  of 
them,  to  sell  and  dispose  of  the  said  copyhold  lands, 
at  longest  within  s\%  months  next  after  his  decease,  for 
the  best  price  that  could  be  got  for  the  same ;  and  the 
monies  arising  therefrom,  and  from  the  rents  and  profits 
thereof,  in  the  meantime,  until  such  sale,  together  with 
his  ready  money  and  securities  for  money,  after  pay- 
ment of  his  just  debts,  funeral  expenses,  the  said  legacy, 
and  the  other  charge^  and  expenses  incident  to  the 
execution  of  his  will,  he  disposed  of  in  the  manner 
thereinafter  mentioned.  The  testator  proceeded  to  give 
several  legacies ;  and  as  to  the  rest  and  residue  of  the 
money  which  should  then  remain,  he  gave  and  be* 
queathed  one  third  part  thereof  to  the  honest  and  in- 
dustrious poor  living  in  Earlsham,  in  the  county  of 
Suffolk^  and  the  remainder  to  the  honest  and  indus- 
trious poor  living  in  or  belonging  to  the  adjoining 
parishes,  or  to  his  poor  distant  relations  not  mentioned 
in  his  will. 


The  testator  died  without  any  customary  heir  or  next 
of  kin. 

The  original  bill  was  filed  by  the  executors  against 
the  Attorney-General,  and  the  lords  of  the  manor  'were 
afterwards  made  parties  by  a  supplemental  suit. 


The  questions  at  the  hearing  on  further  directions 
were,  whether  the  devisee  took  the  copyhold  estate  dis- 
charged of  the  condition  for  payment  of  the  2000/* ;  and, 
if  not,  whether  that  sum,  or  such  proportion  of  it  as, 
wider  the  trusts  of  the  will,  was  given  after  payment  of 
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debts  and  Iq^acies  to  purposes  of  charitj  wbioh  ffdkd 
by  die  statute,  belonged  to  the  lords  of  the  manor,  or 
to  the  Crowo.  The  Vice^Chanoellor  (Sir  John  Leaeh) 
decided  tbait  the  devisee  took  the  land  subject  to  the 
payment  of  die  SOOO^.,  and  that  the  Crown  was  eocitled 
by  prerogative  to  that  part  of  the  bequest  which  &ilcd 
by  the  mortmain  act  The  argument  and  judgmeat 
«re  reported  in  ^  Sim.  4*  Stu.  498. 

The  Plaintiffs,  the  representatives  of  the  devisee,  pre- 
sented a  petition  of  rehearing,  and  the  case  was  argued 
on  the  26th  of  May  1829,  before  Lord  Lyndhtirst,  by 
Mr.  Sugden  and  Mr.  Kindersley  for  the  Appellants,  and 
by  Sir  Charles  WethereU  and  Mr.  Wrqy  for  the  Attorney* 
General. 


1834. 


ISSS. 

May  2«. 


On  the  24th  of  May  1830,  Lord  TjyndhwU  made  the 
following  observations :  — 

The  case  of  Henchman  v.  The  Aitomey-'Generalj 
which  was  argued  some  time  since,  and  which  now 
stands  for  judgment,  was  an  appeal  from  the  decision 
of  the  present  Master  of  the  Rolls  when  Vice-Chan^^ 
cellor.  The  facts  were  these.  A  person  of  the  name 
of  Girling  was  seised  of  certain  copyhold  property  in 
the  county  of  Sttffblk.  He  devised  that  property  to 
Henchman^  who  was  one  of  his  executors,  upon  con-^ 
dition  that  be  should  pay  2000/.  to  his  co-executor 
Martin  Harsant.  That  sum  of  money  he  desired  should 
be  taken  as  part  of  his  personal  estate,  and  it  was  to  be 
added  to  the  residue  of  his  personal  estate ;  out  of  that 
joint  sum  his  debts  and  legacies  were  to  be  paid,  and 
the  surplus  was  to  be  applied  to  charitable  purposes. 


This  Court  decided  that  the  bequest  to  those  chari* 
table  purposes  was  altogether  void,  as  being  contrary  to 
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the  provisions  of  the  statute  of  mortmain ;  in  conse* 
quence  of  which  the  Master  was  directed,  first,  to  inquire 
who  was  the  heir-at-law  of  the  testator  Girling^  and 
who  were  his  next  of  kin.  The  Master  reported  that 
no  person  had  made  out  a  claim  in  point  of  evidence^ 
either  as  beir-at-law  or  next  of  kin.  The  consequence 
was,  that  the  lord  of  the  manor,  the  devisee,  and  the 
Attorney-General  on  the  part  of  the  Crown,  respectively 
claimed  this  property,  or  rather  the  balance  of  this  pro- 
perty,  part  of  it  having  been  applied  to  the  payment  of 
a  proportion  of  the  debts  and  legacies. 

The  case  was  very  elaborately  argued  upon  all  the 
various  points  that  suggest  themselves  in  a  case  of  tbb 
description ;  but  there  was  one  point  that  appears  to  me 
to  require  further  consideration,  and  it  is  a  point  pro- 
bably upon  which  my  judgment  will  turn.  The  point  I 
allude  to  is  this ;  whether,  if  this  is  to  be  considered 
as  real  estate  in  a  court  of  equity,  the  Crown  would 
take  it  by  virtue  of  its  prerogative  ?  The  Master  of  the 
Rolls  stated  in  the  course  of  his  judgment  that  the 
Crown  could  not  take  it  by  escheat ;  but  whether  it  was 
to  be  considered  as  personal  estate  or  real  estate,  the 
Crown  would  take  it  by  virtue  of  its  prerogative.  That 
point  certainly  was  argued  at  the  bar,  but  no  authorities 
were  cited ;  and  as  I  do  not  think  that  so  much  attention 
was  paid  to  it  as  the  importance  of  the  question  de- 
mands, and  as  it  probably  will  govern  my  judgment 
with  respect  to  this  case,  I  should  wish  that  point  to  be 
argued  distinctly  and  separately  by  one  counsel  on  each 
side,  and  that  an  early  day  should  be  appointed  for  that 
purpose. 


1834. 
ilfoy  25. 


Lord  Lyndhurst  shortly  afterwards  resigned  the  Great 
Seal,  and  the  case  was  eventually  re-argued  by  one 
counsel  on  each  side  before  Lord  Brougham. 

Mr. 
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Mr.  Kindersleyi  for  the  Appellants. 

Where  an  estate  is  devised  subject  to  a  charge,  which 
fails  either  because  it  is  void  by  the  statute  of  mortmain 
or  for  any  other  reason,  it  has  been  held  that  the  charge 
sinks  into  the  estate  for  the  benefit  of  the  devisee: 
Wr^ht  V.  Row  (fl),  Jackson  v.  Hurlock.  (6)  The  case  of 
a  charge  is  distinguished  in  this  respect  from  an  excep- 
tion out  of  the  gift ;  for,  if  it  be  an  exception  out  of  the 
devise,  the  heir  will  be  entitled  to  the  benefit  of  the 
failure:  Gravenor  v.  Hallum,  {c) 
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The  terms  of  this  devise,  however,  are  terms  of  con- 
dition, and,  considering  it  as  a  devise  upon  condition, 
who  is  the  person,  in  the  case  of  a  freehold  or  copyhold 
estate^  entitled  to  take  advantage  of  a  breach  of  the 
condition  ?  It  is  laid  down  by  Littleton  {d)  that  the 
lord  by  escheat  cannot  take  advantage  of  a  condition 
broken ;  and  Lord  Coke  (^),  in  commenting  on  the 
statute  32  Hen.  8.,  which  gives  a  right  to  the  grantor 
of  a  reversion  to  enter  for  a  condition  broken,  says  ex- 
pressly, *^  But  such  as  come  in  merely  by  act  in  law,  as 
the  lord  by  escheat,  the  lord  that  entereth  or  claimeth 
by  mortmain,  or  the  like,  shall  not  take  benefit  of  this 
statute."  In  respect  of  the  right  of  taking  advantage  of 
a  condition  broken,  the  Crown  cannot  stand  in  a  better 
situation  than  the  lord,  and  the  doctrine  of  preroga- 
tive is  wholly  inapplicable  to  a  case  of  this  kind.  The 
case  of  Arnold  v.  Chapman  [g)  is  an  authority  upon 
all  fours  with  the  present  case  to  shew  that  it  must  be 
considered  as  real  estate  undisposed  of,  and  not  as  per- 
sonalty.    In  Arnold  v.   Chapman  the   testator  gave  a 

copy- 


(a)  1  Bro.aC.6l. 

{b)  2  Ed.  263. 

(c)  Ambl.  643. ;  and  see  Cocke 
V.  The  Staihnert'  Company, 
3  Mylne  i  Keen,  262. 

Kk 


(d)  Lift.  s.  348. 

(e)  Co.IAtt.2l€a. 
(g)  1  Fes.  sen.  10$. 
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copyhold  estate  to  the  defendant  Chapmatif  he  cansiog 
to  be  paid  to  his  executors  the  sum  of  1000/L,  and  after 
payment  of  his  debts  and  legacies  he  gave  the  residoe 
of  all  his  estate  to  charitable  purposes;  and  Lord 
Hardvaicke  held  the  charge  to  be  part  of  the  testator's 
real  estate  undisposed  of,  and  for  the  benefit  of  the 
heir.  If  there  were  an  heir  in  the  present  case,  a 
question  might  arise,  as  in  Smith  ▼.  Claxton  (a),  whether 
the  charge  was  descendible  as  land,  or  transmissible  in 
the  hands  of  the  heir  to  his  personal  representative;  but 
there  can  be  no  question  as  between  the  heir  and  the 
next  of  kin,  and,  consequently,  no  question  whether  the 
Crown  can  have  any  possible  title  to  this  estate  as  bona 
vacantia  by  virtue  of  its  prerogative. 


If  the  Crown,  therefore,  has  any  tide,  it  can  only  be 
by  way  of  escheat,  and  it  has  been  decided  that  copy- 
holds cannot  escheat  to  the  Crown :  Walker  v.  Detine.  (i) 
But  even  if  there  were  not  that  decisive  objection,  the 
claim  of  the  Crown  would  be  excluded  by  the  doctrine 
established  in  Burgess  v.  Wheat e  (er),  that  the  Crotvn 
can  never  come  into  chancery  to  compel  the  execution 
for  its  benefit  of  a  trust  which  the  heir  m^ht  have  com- 
pelled to  be  executed.  The  Crown  has  no  equity  in 
this  Court  to  stand  in  the  place  of  the  heir-ac-law,  and 
the  devisee  therefore  is  entitled  to  take  the  estate  dis- 
charged of  the  condition.  As  to  the  claim  on  the  ground 
of  prerogative,  no  case  can  be  cited  in  which  it  has  ever 
been  held,  that  the  prerogative  of  the  Crown  extends  to 
the  case  of  executing  a  trust  of  real  estate. 

Mr.  Wrat/i  for  the  Crown. 

The  testator  intended  that  the  devised  copyhold 
estate  should   be  entirely   converted  into  money;   in 

disposing 

(a)  4  Arfld484.  (c)  1  B/ack,  125.,  and  I  EiL 

(t)  2  Fes.  jun.  \70.  lyr. 
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disposing  of  the  residue^  he  mixes  the  money  to  arise 
from  the  sale  with  his  ready  money  and  other  personal 
estate,  and  clearly  desired  that  the  eopyhoid  estate  so 
converted  should  possess  all  the  qualities  of  personal 
estate :  MaUabar  v«  MaUabar  {a\  Duroiar  v.  Motteux  {b\ 
Phillips  V.  Phillips*  (c)  There  is  a  partial  fiiilure  of 
the  purpose  of  the  devisor  in  respect  of  that  proportion 
of  the  20002.  which  is  devoted  to  charity,  and  the  cus- 
tomary heir  is  entitled  to  the  benefit  of  the  failure;  but 
he  is  entided  to  it  as  money,  and  not  as  land,  and  it  is 
transmissible  as  money  to  his  personal  representative, 
and  not  as  land  to  his  heir :  Smith  v.  Claxton.  {d)  If 
the  heir  of  the  testator  were  entitled  to  the  charge  as 
unconverted  real  estate,  the  doctrine  laid  down  in 
Burgess  v.  Wheate  and  in  Walker  v.  Define  would  apply, 
and  the  Crown  would  have  no  tide ;  but  if  the  charge 
be  shewn  to  be  money,  the  case  of  Middleton  v.  Spicer{e) 
has  decided  that,  where  there  is  no  next  of  kin,  the  exe- 
cutor is  a  trustee  for  the  Crown.  It  is  immaterial  that 
the  charge  has  not  been  raised,  and  that  the  land  con- 
tinues in  specie,  for  in  equity  the  land  which  ought  to  be 
converted,'  and  which  by  the  will  was  directed  to  be 
converted,  is  considered  as  money ;  and  the  Crown  is 
entitled  to  it  by  virtue  of  its  prerogative. 
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Mr.  Kindersley,  in  reply»< 

The  question  is  not  here,  as  in  Smith  v.  Claxton^  in 
what  character  land  directed  to  be  sold,  and  as  to  which 
there  is  a  total  or  partial  failure  of  the  testator's  purpose, 
descends  to  the  heir ;  but  whether  the  Crown,  by  virtue 
of  its  prerogative,  has  a  right  to  insist  that  the  land 

shaU 


(a)  Ca.  temp.  7"<db.  78. 
(6)  1  Ves*  sen.  320.  and  1  Sim. 
4*  iS^tf.  S98.  n. 


(e)  1  Mybu  i  Keen,  649. 

(d)  4  Mad.  4  64. 

(e)  1  Bro.  C.  C.  SOI. 
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shall  ba  ooaverted  itUo  personaky.  Walier  v.  Derme  (tf) 
has  decided  that  where  land  continues  in  specie^  and  it 
remains  ad  arbitrium  whether  it  is  to  be  considered  as 
land  or  money,  the  Crown  has  no  equity  in  this  Court  to 
compd  its  conversion  into  personal^  for  the  purpose  of 
making  a  title. 


1834. 
Aug.S. 


Lord  Chancelixir  Brougham. 

The  question  here  arose  principally  between  Wtttiam 
Henchman^  the  devisee  of  a  copyhold  estate,  and  the 
Crown,  (for  the  lord  of  the  manor  did  not  join  in  the 
appeal)  and  it  related  to  the  sum  of  2000/.,  which  the 
devisee  was  to  pay  the  executor  within  a  month  after  the 
testator's  decease,  and  which  was  treated  as  personalty 
by  the  testator,  and  devised  to  a  charitable  use  with  the 
other  parts  of  the  residue.  There  was  no  customary 
heir  or  next  of  kin,  and  the  question  was,  did  the  de* 
visee  take  the  copyhold  discharged  of  the  condition  for 
payment  of  2000/.,  and  if  not,  did  that  sum  belong  to 
the  Crown? 


His  Honor  the  Master  of  the  Rolls  held  that,  whether 
this  sum  were  to  be  regarded  as  real  estate  or  as  per- 
sonalty made  no  difference ;  for,  in  either  case,  the  Crown 
was  entitled  by  prerogative,  though  not  by  escheat. 
If  it  was  real  estate,  the  Crown  took  for  want  of  a  cus« 
tomary  heir;  if  personal,  for  want  of  next  of  kin. 

I  cannot  at  all  go  along  with  this  view  of  the  subject. 
The  Crown  has  no  such  prerogative ;  it  may  take  per- 
sonalty as  bona  vacantia^  but  real  estate  it  can  never  take 
unless  by  escheat,  which  here  can  have  no  place,  be- 
cause the  copyhold  tenement  must  escheat  to  the  tord^ 

and 

(«)  2  Tm.  jun.  170. 
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and  not  to  the  Crown ;  but  any  prerogative  extending 
to  real  estate,  as  distinct  from  escheat,  I  never  yet 
heard  of. 

The  case  of  Arnold  v.  Chapman  {a)  was  one  which 
received  great  consideration,  and  Lord  Hardwieke  there 
decreed  that—-  copyhold  land  being  devised  to  A.,  he 
paying  1000/.  to  the  testator's  executors,  and,  after  pay- 
ment of  debts  and  legacies,  the  residue  to  the  Foundling 
Hospital — the  1000/*  was  to  be  considered  as  real  estate 
undisposed  of;  and  that  the  executors  took  it  under 
a  resulting  trust  for  the  heir-at-law,  the  mortmain  act 
rendering  its  application  to  the  charity  illegal.  This 
decision  proceeded  upon  the  ground  of  the  sum  given 
to  charitable  uses  being  excepted  out  of  the  devise,  and 
so  undisposed  of,  unless  the  gift  was  valid,  which  by 
the  statute  it  was  not. 


1894. 


HSKCHlfAN 

The 

ATTCntNVT- 

GmsaAt. 


Gravenor  v.  HaUum  {b)  and  other  cases  take  the 
same  view  of  the  subject ;  on  the  other  hand,  where 
lands  are  given  subject  to  a  charge,  and  the  charge  is 
void  under  the  mortmain  act,  the  sum  charged  shall 
sink  into  the  specific  devise.  Wright  v.  Bow  (c),  and 
Jackson  V.  Hurlock  {d),  sufficiently  illustrate  the  dis- 
tinction. 

In  the  present  case  it  does  not  appear  to  be  ma- 
terial, whether  the  sum  is  considered  as  excepted  out  of 
the  devise,  or  as  a  charge  upon  it ;  and  for  this  reason. 
In  the  latter  case,  the  devisee  takes  the  whole  at  once^ 
subject  only  to  a  charge  which  has  no  effect;  in  the 
former  view  there  is  a  resulting  trust  for  the  heir ;  but 

the 


(a)  1  r«y.  sen.  108. 

(b)  Ambi.  645. 


(c)  1  JBro.C^Ceh 

(d)  2  Ed,  S65. 


«»4 
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Ibuheir  caoaot  be foua^  or  rather  there  is  none, and 
Mcb.  iv90t  OaiiQOt  etcbeat  to  tbe  lord  of  the  manor.  lo- 
deedy  as  long  as  there  is  a  tenant  to  perform  the  ser- 
viceSf  the  lord  never  can  take  by  escheat,  and  it  would 
b6  absmd  and  contrary  to  all  principle»  and  inconsistent 
wfUih  tbe  very  nature  of  property  to  hold  that,  while  the 
devisee  was  in  as  tenant  of  the  copyhold  in  generali  a 
portion  of  it|  or  a  sum  charged  on  it|  was  in  the  pos- 
session or  rather  in  the  holding  of  no  one»  and  so 
eadieated  pro  J^ichi  haredis.  AS|  therdbre»  the  lord 
oannot  lake;  as«  beyond  all  question,  the  Crown  cannot 
tska;  and  as  there  is  here  no  heir  of  the  testator,  the 
4]evisee  alone  can  take.  He  takes  ftom  necessity,  in- 
deed, and  because  there  is  none  other  to  take,  the  ipe- 
sulting  tmst  failing  for  want  of  a  cestui  que  trust. 


t, , 
*» ".' 

'\ .   . 

•./•  •  ■ . 

i'"  ?''    .'I 
J  •>  • 

•  .       -  » 


But  there  is  another  view  which  may  be  taken  of  the 
question.  The  money  has  never  been  raised ;  the  con- 
diU(Hi  on  which  the  gift  was  made  is  unperformed ;  and 
this  Court  ttiust  be  resorted  to,  in  order  to  vest  the 
money  in  the  executors,  and  make  the  devisee  perform 
his  condition.  Now,  that  the  Court  will  raise  the 
money  for  the  heif-at-law  whom  it  jealously  psDtects, 
and  will  dius  execute  the  trust  which  results  in  Jjph 
favour  so  as  to  treat  the  proportion  given  contrary  to  the 
statute  as  if  it  were  not  given  at  all,  and  were  still  estate 
descendible  on  the  heir,  is  certain,  and  the  cades  from 
Arnold  v.  Chapman  downwards  shew  it  But  the  Court 
has  never  lent  itself  to  raise  money  charged  and  destined 
to  an  illegal  use  for  any  other  party,  certainly  not  for 
the  Crown ;  indeed  that  principle  is  sufikiently  esta- 
blished by  the  case  of  Walker  v.  Denne.  {a) 


That 


(a)  3  fVf.jun.  170. 
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That  the  Crown  cannot  take  by  esobeal^  this  Mtig 
copyhold,  I  hare  already  observed.  That  diis  ill  Mt 
personalty  there  needs  no  argument  to  shew ;  indeed, 
Amdd  ▼.  Chapman  and  all  the  cases  prove  it.  That  the 
Crown  can  in  no  way  be  entitled  i^  therefore  dear.  FV>r, 
as  to  the  prerogative  touching  such  a  cas^  his  eon^ 
trary  to  the  plainest  and  most  fundamental  priiiciples 
governing  English  tenures. 


HmrmakkH 

CteMMULL. 


But^  if  neither  the  Crown  nor  the  lord  oan  takei  the 
<](tiestion  lies  between  the  devisee  and  the  tefttatof^s  heir, 
who  has  no  existence  by  the  case.  Therefore^  upon  the 
present  state  of  the  facts,  the  devisee  is  entitled,  and  the 
jtid^ent  below  must  be  retersed,  and  the  deposit  re* 
turned; 


i 


H^U^  ^ 


JkvvU^,^-/^''^^ 


M 


WASSE  V.  HESLINGTON. 


ROLUy 

1854. 
June  90m 


nnHOMAS  HESLINGTON  by  his  will  dated  the  Where  ate 
16th  of  Naoember  1831,  in  the  first  place,  directed  J^/yl"^ 
all  bis  just  debts,  and  funeral  and  testamentary  expenses,  and  funeral 
to  be  paid  by  bis  executors  thereinafter  named;  and  he  to^paidby 
gave  unto  his  wife  IsabeUa^BiVhxs  household  furniture,  hi«.  executor*, 
plate,   linen,   &c«   which   should   be  in  and  about  his  faeie  to  be 

house  at  the  time  of  his  death.     And  he  devised  to  (lis  coniidered 

that  be  meant 
wife  and_her  assigns,  during  her  life,  the  dwelling-house^ the  payment 

at  Skelionj  with  the  appurtenances   (except  the  barn)  Jhcmout^of'^ 

thereunto  belonging,  and  from  and  after  her  decease  he  the  funds 

1     .     1  which  come 
devised  to  their  hand! 
as  executors. 

WheUier  he  intends  that  all  property^  which  he  gives  to  bis  exe^tors,  shall  be 

subject  to  the  payment  of  his  debts  and  legacies,  must  be  gathered  from  the  whole 

will. 
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Jl8dl«  devised  the  same  unto  and  to  the  use  of  Thomas  Hes* 

^TT^I^^  lington  of  Skelioriy  his  heirs  and  assigns  for  ever.     He 

«.       .  also  gave  to  his  said  wife  and  her  assigns,  during  her 

Hebunotok.  jj^^  ^^^  yearly  rent-charge  of  180/.,  to  be  paid  to  her 

.by  equal  quarterly  payments  ;  and  he  charged  the  same 
on  the  real  estates  thereinafter  by  him  devised  to  the 
said  Jliomas  Hedington :  and  he  thereby  declared,  that 
the  provision  made  for  his  wife  should  be  accepted  by 
her  in  lieu  and  satisfaction  of  all  dower  and  freebench 
which  she  might  be  en  tided  to  upon  his  decease.  And 
^"lie  gave  the  freeehold  closes  or  parcels  of  land  and 
hereditaments  then  lately  purchased  by  him,  situate  in 
the  township  of  Diskforth,  in  the  county  of  York,  and 
also  the  sum  of  1000/.  (which,  as  well  as  the  legacy  duty 
for  the  same,  he  charged  upon  the  real  estates  therein* 
after  by  him  devised  to  the  said  Thomas  Hedington), 
unto  the  said  Thomas  Heslinffton,  and  his  brother-in- 
law  George  JSrlS^their  heirs,  executors,  administra- 
tors,  and  assigns  respectively,  in  trust  immediately  after 
his  decease  to  place  out  at  interest  the  said  sum  of 
1000/.,  and  to  pay  the  interest  thereof,  and  also  the 
rents,  issues,  and  profits  of  the  said  freehold  closes,  unto 
his  wife's  niece  Tsahetla]  the  wile  of  Thomas  horest, 
during  her  life  for  her  separate  use ;  and  after  her  de- 
cease, in  trust  that  Thomas  Heslington  and  George 
ParJca^  their  heirs,  executors,  administrators,  and  as- 
signs respectively,  should  stand  seised  of  the  said  free- 
hold  closes  or  parcels  of  land,  and  be  possessed  of  the 
said  sum  of  1000/.,  and  interest  upon  such  trusts  as  the 
said  Isabella  Forest  should  appoint;  and  in  default  of 
such  appointment,  in  trust  for  all  and  every  the  child 
and  children  oi  Isabella  Forest,  who  being  sons  should 
attain  twenty-one,  or  daughters  should  attain  that  age  or 
marry,  to  be  equally  divided  between  them;  but  if  there 
should  be  no  such  child,  as  to  the  freehold  closes  for 
the  right  heirs  of  Isabella  Forest,  and  as  to  the  sum  of 

1000/., 
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1000/.,  in  trust  for  such  person  living  at  her  decease,        18S4. 
as  would  be  entitled  thereto  by  virtue  of  the  Statute  of 
Distributions.     And  the  testator  devised  all  such  of  his 
messuages,  lands,  &c.  as  were  situate  in  the  township    Hbslchoton. 
of  Kirkby  Hittj  and  the  close  or  parcel  of  land   con- 
taining about  six  acres,  therein   described,  unto   and 
to  the  use   of  his   said  wife  Isabella  and  her  assisrns 
during  her  life.     And  iVom  and  after  her  decease  he 
devised  the  same  unto  the  said  George  Parker^  his  heirs 
and  assigns  for  ever,  subject  nevertheless  to  and  charge- 
able  with  the  sum  of  1000/.,   which  he  thereby  gave 
unto  the  said  Thomas  Heslington^  and  directed  to  be 
paid  at  the  end  of  six  calendar  months  after  the  death 
of  his  said  wife,  but  to  be  a  vested  interest  in  the  said 
TAomas  Heslingion  immediately  on  the  testator's  de- 
cease.    The  testator  proceeded  to  give  two  annuities, 
which  he  charged   on  the   residue  of  his  real  estates 
devised  to  the  said  Thomas  Heslingionf  and  he  gave  to 
the  two  daughters  of  Hannah  Tryers  the  sum  of  50/. 
a  piece,  to  be  vested  interests  in  them  at  his  decease, 
but  not  payable   until  six  calendar  months  after  the 
death  of  their  mother,  and  he  charged  the  same  on  the 
residue  of  the  real  estates  devised  to  the  said  Thomas 
Hedington  s   and  he  then  gave  several  pecuniary  le- 
gacies, all  which  he  charged  upon  the  residue  of  his 
real  and   personal  estate,  devised  and   bequeathed  to 
the  said  Thomas  HesUngton,     And  he  devised  and  be- 
queathed   unto    the   said    Thomas   Heslitigton  all  his 
freehold,   copyhold,   and  leasehold   estates  whatsoever 
in    Great   Britain^   except  certain   hereditaments   and 
premises  thereinbefore  mentioned,  and  all  his  personal 
estate   whatsoever   (except  such  part   of  his  personal 
estate  as  was  bequeathed  to  his  said  wife),  to  hold  the 
same   unto  and   to  the   use  of  the  said  Thomas  Hes* 
lington,  his  heirs,  executors,  administrators,  and  assigns 
respectively,  according  to  the  natures  thereof  respec- 
tively, and  for  all  his  estate  and  interest  therein,  ob- 
ject 
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ItM*  jfft  to  ^  mfmnl  ammiU^  md  Iq^es  charged  tfaerton. 
And  he  appointed  the  said  llamas  Hedin^an  and 
George  Park^  execuXofs  6f  hts  will." 

Thi«  was  a  creditor's  suit,  and  the  qu^tioa  in  the 
cause  wasy  whether  the  testator  had  charged  his  real 
estates  with  the  payment  of  his  debts. 

Mr.  Bickersteih^' and  Mr.  Monro,  for  the  PUunti£ 

The  introductory  clause,  in  which  the  testator  directs 
all  his  just  debts,  and  funeral  and  testamentary  expenses 
to  be  paid  by  his  executors  thereinafter  named,  imposes 
a  condition  upon  those  executors,  to  satisfy  the  testa- 
tor's debts  out  of  all  the  property  which  they  deriTe 
under  the  testamentary  disposition,  whether  real  or  per 
sonal :  Henvell  v.  Whitaker  (a),  FituA  v.  Hatterdey.  (ft; 
The  case  of  Henvell  v.  Whitaker  was  decided  after  a 
careful  examination  of  all  the  authorities.  In  Claaddeif 
V.  Petham  (c),  though  the  lands  were  devised  to  the  de- 
fendant in  tail  with  a  remainder  over,  yet,  as  the  de« 
fendant  was  appointed  executor,  with  a  direction  that 
he  should  pay  the  testator's  debts,  it  was  held  that  the 
lands  were  charged  with  Uie  payment  of  the  debts.  In 
EUiot  V.  Hancock  {d\  there  were  no  express  words  to 
charge  the  land,  but,  the  devisee  being  also  appointed 
executor,  the  land  was  held  to  be  charged  with  an 
annuity  given  by  the  will ;  and  in  Alcock  v.  SparkoTvk  (^), 
where  the  testator  directed  the  devisee,  whom  he  ap- 
pointed his  executor,  to  see  his  will  performed,  it  was 
held  that  the  real  estate  was  charged  with  the  legacies): 
In  this  case  the  executors  cannot,  therefore,  take  the 
estates  devised  to  them  otherwise  than  subject  to  the 
payment  of  debts. 

Mr. 

(a)  5  Ruts.  543.  (d)  2  Fern,  149. 

(b)  iM(L  D.  (e)  a  Vem,  99S.    > 

(c)  \  K«r>t,411. 
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Mr,  Pemberionj  Mr.  Titmesf^  Mr*  Twmr,  bxA  Mv*       1M«» 
Bichmr^  contru. 

A  general  direction  to  pay  debts  in  the  introductory 

part  of  a  will  has,  no  doubt,  the  effect  of  charging  the  real 

estates  with  the  pa3mient  of  debts ;  but  a  direction  for 

the  payment  of  debts  and  funeral  expenses  by  executors 

is  applicable  only  to  such  property  as  naturally  comes  to 

the  bands  of  executors  for  that  purpose.     In  Henvell  ▼• 

Whitaker  the  introductory  words  of  the  will  were  ex^ 

tremdy  strong  in  favour  of  the  construction  put  upon 

tbera,  all  the  testator's  just  debts  and  flineral  expenses 

b<ung  directed  to  be  fully  paid  and  satisfied  by  the  eze* 

cutor  therein^Utf^r  n^med;  and  the  teyt^tor  afterwards  gave 

all  ins  real,  personal,  and  copyhold  estates  to  that  single 

e^^cutor.    In  this  case  each  of  the  executors  takes  be* 

neficial  intctests  to  a  different  amount  under  distinct 

devises.     If  the  testator  had  intended,  as  in  Henvell  v* 

Whitaker^  to  impose  a  condition  upon  his  executors, 

that  they  should  pay  his  debts  out  of  all  his  prc^rty, 

real  as  well  as  personal,  that  came  to  their  hands,  the 

executors  would  have  been  equally  charged ;  but  the 

different  amount  of  their  interests  is  inconsistent  vyith 

that  supposition*     When  the  testator  intends  to  create 

a  charge  upon  his  real  estates,  he  expresses  himself  in 

terms  which  are  free  from  all  ambiguity.     Thus,  the 

estate  devised  to  George  Parker^  after  the  death  of  the 

testator's  wife,  is  made  subject  to  and  chargeable  with 

the  sum  of  1000/.,  which  he  gives  to  Thomas  He$Ung^ 

ton;    and  he  expressly  charges  two  annuities  on  the 

residue. of  his  real  estates. 

Mr.  Bickerstethf  in  reply. 

The  Master  of  the  Rolls. 

Prim&Jacie  the  direction  of  the  te^tator^  tbfU  his  debts 
and  funeral  expenses  shall  be  paid  by  his  executors, 

imports 
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1884.  imports  an  intention  that  the  debts  and  fiinecal  expenses 
are  to  be  paid  by  them  out  of.  the  funds  which  coma  to 
their  hands  as  executors. 


ttnuifoteii^ 


In  the  case  referred  to  it  appeared  to  me  to  be  ainK 
nifest  from  the  whole  will,  that  the  testator  i«ten4ad  to 
subject  all  his  property  given  by  his  will  to  th«  w- 
ecutors  with  the  payment  of  his  debts  and  fimeml  esc- 
penses. 

M  ^  m 

It  appears  to  me  in  this  case  to  be  equally 
that  he  had  not  that  intention*  (a) 

(a)  See  Warren  w.  Dmmw,  S  Mfimi  4*  £mn^  4a, 


«  • 


lut!  vicKERs  t).  scxyrr. 

S^^  yOH2tf^  COTTON,  byhis  will,  dated  the  15tb  of  JB- 

recttaule  nuary  1889,  after  directing  that  all  his' just  debts, 

TeniCTt  1^^  ^^  funeral  and  testamentary  expenses  should  be  paid 

after  his  death,  \^y  his  executors  thereinafter  named,  and  after  making 

the  produce  certain  devises  and  specific  bequests  of  parts  of  his  pro- 

^dA^^d*^^  perty,  gave,  devised,  and  bequeathed  to  George  Scott, 

videodttobe  George  Dicken,   and   Thomas  Hughes  (whom   he  ap- 

1^  li^  Md  pointtd  his  executors^  their  heirs,  executors,  adminis- 

tke  land  re-  trators»  and  assigns,  all  his  estate,  property,  and  effects, 

^^Q^JI^^^  whether  real  or  personal,  that  he  might  be  poise^s^ 

ndert  twelve  of  or  entitled  to  at  the  time  of  his  decease,  of  #hat 

leatonable  nature  or  kind  soever  (not  otlierwise  by  him  spec{<> 

whkht^^'^  fically  disposed  of),  upon  trust  that  Aey  or  the  stfHinir 

eitates  ought    ofthem*  or  the  heirs^  executors,  and  administrators  of 
to  have  been  ^^^ 

lold  and  the  ^'^^ 

produce  invested  and  will  give  ta  the  tenant  for  life  the  rents  of  the  uaaold  eslale 
flroDi  that  time. 
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troch  surviTor  should^  with  all  conyenient  speed  after  his  . 
decease^  sell  and  dispose  of  alt  bis  freehold  meaanagasy 
and  dl  other  bis  estate^  property,  and  effects,  real  aa4> 
personal,  either  by  public  auction  or  private  coiUraot, 
and  should  convert  into  money  all  such  parts  of  his 
personal  estate  as  sliould  not  consist  of  money  out 
•pon  security  or  otherwise  (except  only  .a  certain 
liQiid  debt  of  the  said  George  Dkken^  and  money 
in  the  public  funds),  and  also  collect  and  get  in  all 
book  and  other  debts  due  and  owing  to  him  at  the  time 
of  his  decease,  in  such  manner  as  they  should  deem 
expedient.  And  after  directing  the  trusteea  to  wind  up 
his  parlnerslup  affiiirs,  and  after  giving  certain  legacies 
and  amiiiitiea  with  the  payment  whereof  he  charged  hia 
whole  estate^  as  concerning  all  and  singular  other  the 
property  which  he  was  possessed  of  or  entitled  to,  or 
over  which  he  might  have  a  disposing  power  at  the  tima 
of  bis  decease^  lie  gave,  devised  and  bequeathed  the 
same  to  the  same  trustees,  their  executors,  adminbtra^ 
|»r%  and  assigns,  in  trust  to  stand  possessed  thertp^ 
and  of  the  said  monies  to  be  gotten  in  under  the  trusts 
of  hia  will^  upon  further  trust  to  lay  out  and  invest 
the  whole  of  the  trust  monies  in  the  purchase  of  par* 
liamentary  stocks  or  funds  of  Great  Britain^  or  at  in* 
terest  upon  real  security,  in  their  names,  or  the  names  of 
the  trustees  for  the  time  being,  and  to  alter  and  vary  the 
same  for  other  securities  of  the  like  nature,  as  occasion 
should  require,  so  as  the  same  should  be  done  with  the 
consent  in  writing  of  the  persbn  or  persons  of  fall  age 
who  tiien  might  by  his  will  be  benefidaily  interasted 
llierein^  or  deemed  to  be  so^  and  to  stand  pomessed  of 
Ibe  same  trust  monies,  and  of  the  dividends,  imereslt 
and  proceeds  of  the  funda  and  seoarities  upon  which 
ihe  Haid  monies  should  be  so  laid  out  and  invested,  and 
tf  tbeifiats,  i^uts,  and  profits  of  all  other  his  eatala 
and  effects  whatsoever,  until  sale  or  investment.  And 
.   Vol.  III.  LI  upon 
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1834.  upon  'iuv^fttment  thereof  in  maDnier  aforesaid,  the  tes- 
tator directed  tbu  the  whole  of  bis  residuary  trust  pro- 
perty, estate^  and  effects  should  be  considered  as  divided 
into  two  equal  noielies  or  half  parts,  and  that  bis  said 
trustees  should  stand  possessed  of  the  said  several 
moieties  upon  trust,  as  to  one  of  such  moieties,  to  pay 
the  dividends,  interest,  and  annual  produce  thereof  into 
the  proper  hands  of  his  daughter  Pnscilla  VickerSf  the 
Plaintlfl^  for  her  own  sole  and  separate  use,  free  from  the 
power,  control,  debts,  and  engagements  of  her  present, 
or  any  after- taken  husband  or  husbands,  for  the  term  of 
her  natural  life,  without  power  of  anticipation,  and  after 
her  decease,  upon  trust  for  all  and  every  the  child 
and  children  of  his  said  daughter,  equally  to  be  divided 
between  them,  share  and  share  alike.  As  to  tiie  other 
moiety  of  the  said  trust  monies  and  premises,  and  the 
interest,  dividends,  and  annual  produce  thereof  he 
directed  that  his  trustees,  or  trustee  for  the  time  being 
should  from  time  to  time,  during  the  life  of  his  said 
daughter,  or  until  her  eldest  child,  if  a  son,  should 
attain  twenty-one,  or,  if  a  daughter,  should  attain  that 
age  or  be  married,  pay  the  same  into  the  hands  ef  his 
said  daughter,  to  be  by  her  at  her  own  discretion  paid 
and  applied  towards  the  maintenance  of  all  and  eveiy  her 
child  and  children. 

The  testator  died  in  January  1830,  leaving  PrisciUa 
Vick^rs,  his  only  child  and  heiress  at  law,  surviving 
him ;  and  the  bill  was  filed  by  Mrs.  Vickers^  with  her 
husband  and  children,  against  the  trustees  and.exe* 
ciitors,.fQr  the  purpose  of  having  the  trusts  of  the  will 
carried  into  execution.  The  freehold  and  leasehold 
estates  of  the  testator  remained  unsold,  and  a  question 
was  made  at  the  hearing  on  further  directions  — from 
what  time  Mrs.  Vickers^  the  tenant  for  life,  was  entitled 
to  receive  th«  rents  and  profits. 

Mr. 
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'Mr.  Cooper,  ft)r  the  tenant  ibr  life,  submitted  tlmt,  1834. 
tipon  the  first  part  of  the  will  in  whictf  the  trustees 
Weredirectetl  to  sell  the  estates  with  all  convenient 
speed  after  the  testator^s  decease,  Mrs.  Vickers  woold  be 
entitled  to  receive  the  rents  and  profits  from  the  de^th 
of  the  testator,  upon  the  principle  that  a  court  of  equity 
considered  that  to  have  been  done  which  ought  to  have 
been  done,  and  that  prima  facte  a  direction  to  sell  with 
sill  convenient  speed  must  be  considered  as  a  direction 
ibr  an  immediate  sale :  Fitzgerald  v.  Jervoise.  {a)  The 
^only  question  was,  whether  the  subsequent  direction 
that  the  trustees  should  stand'  possessed  of  the  trust 
monies  and  the  rents  and  profits  until  sale  and 
'investment,  and  that,  upon  investment,  the  whole  resi- 
duary property  of  the  testator  should  be  considered  as 
divided  into  two  equal  moieties,  to  be  disposed  of  in 
the  manner  therein  directed,  made  any  diflerence  as  to 
the  life-interest  of  Mrs.  Vickers^  and  whether  it  brought 
the  case  within  the  principle  established  in  Siiwetl  v. 
Bernard,  {b)  If  the  Court  should  be  of  opinion  that  the 
interim  rents  and  profits  before  sale  were  undisposed 
of,  Mrs.  Vickers  would  be  entitled  as  heiress  at  law. 
Walker  v.  Shore  {c),  Gibson  v.  Boil  (rf),  SMt  v.  Holling-- 
"woriA  {e)f  and  ATtgerstein  v.  Martin  {g)  were  referred  to. 

Mr.  Wrayj  for  the  trustees,  said  there  was  in  this  case 
no  gift  to  the  tenant  for  life  until  conversion,  and  that, 
upon  conversion,  the  whole  residuary  estate  was  appli- 
cable in  equal  moieties  to  the  purposes  pointed  out  by 
the  will.  It  was  clearly  not  the  intention  of  the  testator 
to  die  intestate  as  to  any  part  of  his  property.  No 
claim,  therefore,  could  be  made  by  Mrs.  Vickers  to  the 

intermediate 

{a)  5  Mad  25.  (d)  7  Ve$.  89. 

(5)  6  Vet,  520.  (e)  3  Mad,  161. 

(c)  19  Fet,  5S7.  (g)  Tum,^  Mutt.939, 
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1834. 


intermediate  r^ts  and  profits  in  her  character  of  heiress 
at  law.  The  question  ^as,  when  was  her  interest  to 
commence;  and  that  question  depended  on  what  was  to 
be  considered  a  reasonable  time  to  be  allowed  to  the 
prosl^ees  and  executors  for  convertiBg  the  real  estate  iolo 
money.  Thait  time  was  usually  understood  to  be  a  year 
from  the  death  of  the  testator. 


TChe  Master  oftht  Rolls. 

The  tenant  for  life,  by  the  clear  language  of  the  wiU^ 
is  not  entitled  to  the  rents  and  profits  of  the  residuary 
real  estate  until  it  has  been  sold  and  the  produce  in* 
Tested.  The  sale  is  by  the  will  directed  to  be  made 
with  all  convenient  speed  after  the  testator's  death ;  and 
that  the  sale  has  not  yet  taken  place  can  work  no  pi«^ 
judice  to  the  tenant  for  life.  It  is  consistent  with  pritl- 
ciple  and  authority  that  twelve  months  shovld  be 
considered  as  the  time  within  which  the  sale  might 
reasonably  have  been  made,  and  from  thac  time  the 
tenant  for  life  is  entitled  to  the  rents  of  the  estate. 


CASE^  lljl,  CHANCERY. 


BATTENBURY  and  WADE  v.  PENTON.  Roiu. 

May  30. 

I 

TN  the  year  18^7  llobert  Sncnoden  was  the  sole  owner  An  engage- 

of  a  ship,  called  the  Elizabeth,  which  was  reffiatered  ™®"^  by  il.to 
• '  '  o  answer  the 

in  his  name,  and  he  employed  Messrs.  James  and  Henry  draft  of  ^.  for 

Cummingf  of  Liverpool^  as    his   agents  and   insurance  Sebrduefixna 

brokers.     In  that  year  Snowderiy  having  returned  from  -9*  to  C,  no 

a'  voyage  with  his  vessel  much  damaged,  applied  to  been  drawn  by 

Messrs.  Cumming  to  recommend  him  a  sbipwriffht  who  ^'*  ^^  ?^ 

,  Id  communi- 

migbt  do  the  repairs,  and  Messrs.  Cumming  recpm-  cation  of  the 
mended  Sfmaileh  to  employ  the  PlaintiflF  Wade.    Stiavoden  ^^^^"^^ 
aooordingly  applied  to  the  Plaintiff  JVadet  and  JVade^  not  and  B.  having 
lMiv;iiig  a  dock  of  bis  own,  recommended  the  Plaintiff  ct^ralsea  no^ 
Ra^tenbury ;  atul  in  the  result  RaltetUmn/  undertook  to  equity  in  C  to 
|ierfbr«)  the  repaira,  Wade  having  guaranteed  the  pay-  amount  of  the 

went.  debt  from  A. 

Ine  owner 
of  a  ship  pro- 

The  repairs  were  completed  in  the  year  1827,  and  posestohii 
Raltenbury*s  bill  amounted  to  766/.  2s.  5d.j  of  which  whom  he  was 
sum  105/.  only  were  paid  by  Snmvden.  Zif^  tT 

transfer  the 

In  March  1827,  Snanvdai^  being  pressed  by  Uaticnbury  ^^ro\\ted^e 

for  payment  of  the  remainder,  wrote  the  following  letter,  agent  would 

answer  the 
dated  the  20th  of  that  month,  to  Henry  Cumming^  James  owner's  draft 

Cummins  having  shortly  before  died :  —  for  the  amount 

**  °  "^  of  the  repairs, 

in  respect  of 

"  The  Elizabeth  will  re(}uire  a  new  register  in  London :  ^^JJ^^ 

wishing  to  know  from  you  if  you  would  be  inclined  that  indebted  to  a 

T    L      1 J    'bird  person 
I  should   not  named. 

The  ship  was, 
in  pursuance  of  this  proposal,  transferred  to  the  agent :  and  the  vendor  afterward^ 
became  bankrupt,  without  having  drawn  upon  the  purchaser,  and  without  any 
communication  of  the  terms  of  the  purchase  having  been  made  to  the  creditor  to 
whom  the  vendor  was  indebted  for  the  repairs. 

There  is  no  consideration  between  the  purchaser  and  the  vendor's  creditor  to 
entitle  the  latter  to  recover  from  the  purchaser  the  amount  of  the  repairs. 

LIS 
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1884.        I  should  make  a  transfer  to  yoQ  of  my  vessel,  provided 

P       "  ^       you  would  answer  my  draft  for  the  repairs  in  London^ 

n.  from  600/.  to  700&i  as  it  appears  from  Mr.  Hunt^  that 

^"'O"-      the  nnderwriten  will  not  settle  tUl  the  aimen>  fim 

pay  off  all,  I  remain,  &c.'*  . 

No  answer  was  returned  to  this  letter,  but,  on  the 
following  day,  Htmt^  the  clerk  of  Henry  Cvmming^  wrote 
a  letter  to  Messrs.  Smith  and  Sundiusj  the  London  agents 
of  the  late  firm  of  Messrs.  Cummingy  to  the  followiog 
eflRsct:  — 

^  Captain  Sn&wden  made  application  to  us  relative  to 
a  new  register  being  got  for  the  Elizabeth  ;  and  I  am 
desired  by  Mr.  Henry  Cumming  to  request  that  you  wilt 
get  him  to  execute  a  bill  of  sale  in  his  name,  and  to 
obtain  from  the  Custom-house  what  are  necessary  doco^ 
ments  for  that  purpose,  and  to  send  them  down  here  as 
soon  as  you  can.  Captain  Snawden  will,  of  course,  be 
with  you  before  this  reaches. 

<*  Yours  obediently,  for  J.  and  H.  Cumming, 

«  William  Hunt." 

On  the  26th  of  March  1827,  a  bill  of  sale  of  the  ship 
was  executed  by  Snawden  to  Henry  Cumming,  the  con- 
sideration for  the  transfer  being  stated  to  be  1800^.» 
but  no  money  passed. 


»-»^-fx 


In  April  1827  a  new  register  of  the  vessel  was 
granted  to  Henry  Cumming,  who  shortly  afterwards  sold 
the  vessel  and  applied  the  proceeds  of  it  to  his  own  use. 

In  May  1827  Snawden  directed  Messrs.  Smith  and 
Sundius  to  draw  a  bill  on  Henry  Cumming,  at  a  short 
date,  in  favour  of  Rnttenbury,  for  661/.2i;.  5d,  the  balance' 
due  for  the  repairs,  and  to  deliver  the  same  when  ac- 
cepted 
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cepted  to  JRatUnbwy.    A  bill  was  dmwB  -ocookdil^ly,  ISSAf 

and  sent  to  Henry  Gumming^  who  refused  to  accept  it,  .^"^  - ' 

aUeging  that  a  large  balance  was  due  to  the  fi  rm  of  Messrs.  «. 

Cumming  on  the  account  between  them  and  Sn^nedem  « Buwjr. 

In  October  1827  Siurjoden  was  declared  a  bankrupt, 
and  the  Plaintiff  Rattenbury  was  appointed  his  assignee. 
Raiienbuty^  as  such  assignee,  filed  a  bill  against  Henry 
Cumming^  pra3^ing  that  the  sale  of  the  ship  might  be  set 
aside  on  the  ground  of  its  being  an  assignment  of  the 
bankrupt's  whole  property,  and  also  on  the  ground  of 
its  being  a  fraudulent  preference.  That  cause  was  heard 
before  the  Vice-Chancellor  in  July  1832,  and  was  dis- 
miased  without  costs.  The  present  bill  was  filed  by 
Sattenbury  and  Wade^  to  whom  Rattenbury  had  assigned 
his  debt,  against  the  personal  representative  of  Henry 
Cumming^  who  had  died  since  the  hearing  of  the  former 
suit;  and  it  prayed  that  it  might  be  declared  that  Henry 
Cumming  had,  upon  the  execution  of  the  bill  of  sale, 
made  himself  liable  to  pay  the  debt  of  661/.  2^.  5d.  due 
to  the  Plaintiff  Rattenbury. 

Mr.  Bickcrsteth  and  Mr.  CooJce^  for  the  Plaintiffs, 
contended  that  the  passage  in  Snawden^s  letter,  *^  pro- 
vided you  would  answer  my  draft  for  the  repairs,"  ought 
to  be  liberally  construed,  and  not  to  be  understood  as 
applying  only  to  a  draft  for  the  amount  of  the  repairs 
to  be  drawn  by  Snowden.  In  a  court  of  equity  it  might 
well  be  taken  to  mean,  what  in  substance  it  did  mean, 
a  proposal  on  the  part  of  Snamden  to  transfer  the  ship 
to  Cummingy  provided  the  latter  would  be  answerable  for 
the  payment  of  the  repairs.  That  was  the  basis  of  the 
pro(K)sal,  and  the  substantial  intention  of  the  parties ; 
and  unless  such  a  construction  were  put  upon  the  letter, 
Rattenbury,  or  the  party  who  represented  his  debt^ 
would  be  deprived  of  all  compensation  for  the  repair^ 
of  the  vessel. 

L  1  4  Mr. 
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FlMTOK. 


JMn  Vhnu^  md  Xae  appnrad  fer  the  Defendant,  bat 
were  not  hpstd^ 

JTht  Master  tf  the  Roi^ia 

'There  is  no  eonsideration  between  the  Plaintiffftncl 
Cunming  upon  which  this  biti  can  be  maintained.  The 
engagement  of  Cumming  was  an  engagement  to  accept  ft 
bill  drawn  by  Snofwden  for  the  payment  of  repairs,  and 
Snawden  never  drew  the  bill.  An  undertaking  to  answer 
a  man's  draft  is  an  undertaking  to  pay  that  man*s  de* 
niftnd,  not  the  demand  of  another  person.  I  should  be 
glad  in  this  case  to  assist  the  Plaintiff,  but  there  is  n^ 
privity  between  him  and  the  Defendant;  there  is  no 
cdnsideration  between  him  and  Cumming^  and  I  cannot 
so  extend  the  expressions  used  in  the  letter  as  to  raise 
such  a  consideration.  If  any  communication  of  the 
transaction  between  Snaadm  and  Cumming  had  been 
made  to  Battettbury^  a  consideration  might  hate  been 
presumed,  such  as  a  forbearance  to  sue  the  original 
debtor,  but  no  such  communication  appears  to  hate 
been  made.  The  bill  must  be  dismissed,  but  without 
costs* 


1SS5. 

ROLIJ. 

March  84. 
April  16. 

The  eighth 

section  of  the 

1  H^4.c.6a 

relates  to 

trusts  only, 

and  not  to 

mortgages ; 

and  to  positive 

or  naked 

trustees,  and 

not  to  constructiTa4niitm»  cr  tntee^  hjr  openajoa  of  law. 


In  re  DEARDEN. 

ID  Y  indentures  of  lease  and  release,  dated  respect* 
-*^  Ively  the  nth  and  12th  of  February  1802|  and 
made  between  James  Carter  and  Ann  his  wife  of  the 
fii:i9t  part,  James  Dixon  of  the  second  part,  and  JxJ^n 
Dffumbam  of  t^e  third  part,  certain  lands  were  conveyed 

(.■.   .     • .  to 
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Xjo'John  Dorvnham  iandhW  heirs'ln  trtist  fef  securihg'the        1884. 
repayment  of  700/,  and  interest,  and,  subjedi'tfaeretOi  for        ii/tte 
securing  an  annuity  of  102.  to  James  Dixon,  and  subject     I^saimk. 
thereto,  and  to  a  joint  power  of  appointment  given  to 
Jcmei  C^rt^r  wd  jitfu  bU  vibf  iJbe  estates  wepe  litnitad 
to  ,thfe  usii&  of  Cart^  and  his  wife  for  their  Jive%  aod^  . 
afver,  ^doceaseof  eith#i:,  to  the  use  of  the  survivor  aod 
hif  o^  ^  ti«irs. 

Jis^n  fiwnAam  diad  in  the  year  I8I89  liaring  inada  . 
his;. will,  .dated  tlie  14Ui  o{  January  lSl$f  by  which  ha 
appy^iotedr  bis  nephew,  John  Dcfwnluun  the  younger^  wImi 
was. this  Iwr  at  lafv«  bis  sole  executor.  The  testator 
infdsf  09  disposition  by  bis  will  of  the  estates  vested  ia 
hig^  t(y  the  deads  of  the  1 1  th  and  1 2th  of  February,  1 80S- 
« 

ifobn  Oawnham,  the  yoongeVf  proved  the  will  of  his  • 
UQcley  atid  died  without  issue  and  intestate  as  lo  the 
abpveriBantidned  estates,   but  having  made  a  will  by 
which  he  appoiotad  executors  since  deceased. 

i 

John  Downham,  the  younger,  had  three  sisters,  Mar^ 
garet  the  wife  of  Joseph  Dearden,  Mary  the  wife  of 
Matthew  Oddie,  and  Ann  the  wife  of  John  Tm/kri  and 
at  the  time  of  his  decease^  JMii  Dearden,  the  eldest  son 
of  Margaret  Dearden,  Mary  Oddie,  and  Ann  Tt^ot 
were  his  co-heirs.     Maty  Oddie  died,    leaving   Ann  '  '/^ 

Horner  her  only  child,  and  Ann  Taylor  died,  leaving        .«<.  r%  .\r^ 
William  Taylor  her  heir  at  law,  and  the  legal  estate,  ifi 
the  mortgaged  premises  was  consequently  vested  jn 
John  Dearden^  Ann  Homer,  and  Ann  Taylor* 


'James  Carter  survived  his  wife,  no  joint  appointment 
having  been  executed,  and  made  a  will  by  which  he 
gdve  all  his  lands  and  hereditaments  to  trustees  and 
their  heirs  in  trust  toe  his-  dao^terB,  the  p^klMtirs 
Dorothy  Jackson  and  Jessy  Thompson* 

Dison, 


<  .  •  .1  .'tl 
••  r  •■''»•  n  ! 

\,'>    M    1'     '\\J 
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18M«  Dixoftt  the  annuitant,  wiu  long  siace  d«ad« 


^^^  Tbepetttfon,  after  setting  forth  these  fiictt,  proeeeded 

to  state  that  %hhn  Deardm  had  for  manT^  yeava  resided 
out  df  the  jurisdiction  of  the  OoiNt ;  that  the  pethioners 
had  paid  or  were  about  to  pay  oflP  the  said  mortg^ge^ 
but  that  they  were  unable  to  obtain  a  oonveyaftoe  oT 
the  legal  estate  of  the  one-third  part  of  the  mortgaged 
preoiiseB  vested  in  Jokn  Deardm^  and  it  prayed  that  JdAn 
Dearien  might  be  declared  to  be  a  trastM  witliHi  the 
meaning  of  the  act  of  1  W.  4.  c.  60.,  intituled  an  aot  for 
fittiending  the  taws  respecting  conveyances  and  trahsftr^ 
of  estates  vested  in  trusted  and  mor^gees,  ftc*,  and  that 
some  person  might  be  appointed  to  convey  the  said  4me>* 
third  part  of  the  mortgi^ed  preaaises  to  the  petibitoeR. 

Mr.  Walker^  in  support  of  the  petition,  submitted,  that 
the  present  case  was  distingtiiahable  from  In,  re  G^* 
dard(a)  and  In  re  SUmU^  (6),  in  which  cases  the  Court 
had  refused  to  make  an  order  under  the  1  /fl4*  ^  €0* 
In  both  those  cases  the  heirs,  who  could  not  be  found, 
were  heirs  of  the  mortgagees,  and  as  mortgagees  vore 
mil;  expressly  mentioned  in  the  eighth  section,  and  the 
heirs  were  not  heirs  of  trustees  while  the  mortgage* 
money  remained  unpaid,  it  was  held  that  they  were  aot 
within  iJie  eighth  section*    Tiiat  objection  did  not  apply 
to  the  present  case^  because  Dctamhitm  the  nephew^  wha 
was  the  heir  of  the  mortgagee,  though  not  the  heir  of 
a.  trustee,  was  a  trustee  for  the  executors  of  the  mart-* 
gUgee;  and  Ikarden^  who  was  out  of  the  jurisdiction, 
was  the  heir  of  that  trustee.     Dearden  clearly  came, 
tbArefore,  wiibin  the  eighth  section,  being  the  heir  of  a 
trustee  and,   upon  payment  of  the  mortgage-mon^, 
which,  if  not  actually  paid,  the  petitioners  were  ready  to 
pay,  he  would  be  a  trustee  for  the  petitioners. 

The 

(a)  1  Mylne  i  Kceu,9S,  (b)  5  Sim. 320. 
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The  Master  of  the  IUmlls**  \MSi 

This  WAS  a  petition  by  parties  claiming  to  t^/pwHisrs         Iti  t^ 
of  the  equity  of  redemption  of  certain  premitea  coa^.    *^^'|***'*^ 
v^ed   to  John  Deardam  io  feet  by  way  of  mortggge^-     ^    ^*' 
John  Dearden  diadi  lenviog  his  uephew,  John  Damham' 
his  heix^  exiecutor,  and  residuary  legatee. 

Jdhm  D^rJen^  the  nephew^ .  died,  having  appointed  t 
ex/ectttors;  but  the  mortgaged  premiBes  descended  to  his. 
c9-heif$x  being  two  sisters,  and  John  Dearden^  the  son. 
of  anotber  sister  deceased,  who  is  in  America;  and  the 
question  is  whether  John  Dearden  is  a  trustee  within 
the  tmeaning  of  the  1 1  G.  4,  and  1  W*  4.  c.  60.  If  so, 
it  must  he  under  the  eighth  section,  and  that  section 
provides  only  for  the  absence  of  persons  seised  of  any 
lafnd  lipon  any  trust,  and  there  is  no  mention  of  mort- 
gagee^;  whereas  the  sixth  section,  which  provides  for 
tile  evbnt  of  the  infancy  of  persons  seised,  includes 
mortgagees' as  well  as  trustees. 

The  only  question  is  whether  the  heir  of  a  mort- 
gagee, in  whom  a  mortgaged  estate  is  vested,  the  title 
to  the  mortgage  money  being  in  his  personal  represent 
tative,  be  a  trustee  within  the  meaning  of  the  eighth 
setition.  The  heir  certainly  has  no  beneficial  interest, 
and  he  is  constructively  a  trustee  for  the  personal  re^ 
presentative  of  the  mortgagee,  or  for  the  person  entitled ' 
to  receive  the  mortgage-money  before  the  money  is* 
paid,  and  for  the  owner  of  the  equity  of  redemptltm 
aft6t  it  has  been  paid.  But  the  question  Is,  does  the* 
eighth  section  apply  io  such  a  trustee  ?  Hie  cases  In 
re '  Goddatd  {a\  and  In  re  Stanley  {b),  do  ncft  govern  • 

this 

•  Bir  C  C,  Tepyt. 


(a)  1  M^ne  t  JTeen,  25.  \Sy  S  Sim.  5«h 
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1SSS»        thi)  ciiM>  becaase  they  were  both  oases  of  the  heir  of  a 

'^-'j  '  "-^      mortgagee  not  being  known;    and  the  eighth   section 
PsAftosa     provides   only    for    the  heir  of  a  trustee   not   beiqg 
known. 


••» 


The  heir  of  a  mortgagee  loay  be  a  trustee,  but  the 
mortgagee  himself  was  not  a  trustee.  The  present  is  the 
case  of  a  person  who  is  the  heir  of  a  mortgagee  (for  Join 
Downham^  the  nephew^  having  been  aeised  of  the  mort- 
gaged land,  and  being  also  heir  of  the  mortgagee,  must 
be  considered  as  the  mortgagee  for  this  purpose^  ^If 
of  the  land  upon  trust  being  out  of  the  JQrtadietion;  ana 
the  question  is,  whether  the  heir  of  the  mortgagee  be  a 
trustee  within  the  meaning  of  this  section*  I  am  of 
opinion  that  this  section,  taken  by  itaelf,  rehires  oaly;Co 
positive  or  naked  trustees,  because  the  coses  of  coa« 
structive  trustees  are  provided  for  by  sections  snteell 
and  eighteen,  which  would  have  been  useless  iFcoaJ 
structive  trusts  had  been  within  the  dghth  section ;  no^ 
can  the  provision  of  the  eighteenth  section  here  remoiib 
the  difficulty,  because  that  section  provides  that,  ifhenir 
the  aliped  trustee  has  or  claims  a  beneficial  interesc 
adversely  to  the  party  seeking  the  conveyance  nootder; 
can  be  made  under  the  act,  until  it  shall  faafe  beea 
declared  in  a  suit  that  such  a  person  is  a  Urus|ee  fiin 
the  person  seeking  the  conveyance ;  but  this  cannot  be? 
effected  in  the  absence  of  the  heir  of  the  roong^geSi 
I  am  therefore  of  opinion  that  the  order  cannot  be 
msde.*^ 


♦  The  4&SW.4.  c,  23.  s,  2. 
ttssumes  that  mortgagees,  and  tlic 
btir&of  laortgBgeeSy  are  included 
in  tbe  eighth  aeotioa  of  the 
1  W,  4.  C4  6Q.,  and  provides  that 
where  any  person,  seised  of  any 
Inhd  upon  any  trust  or  by  way 
of  jaortgiige,  diet  without  an 


heir,  it  shall  be  lawful  fur.  the 
Court  of  Chancery  to  appoint 
a  person  to  convfe^  such  idVid  la 
like  manner  as  it  pKonded-*hj^ 
the  act  11  G^.  4,  a«4  a'(^r4r,.iif 
case  such  trustee  or  moctgagee 
had  led  an  heir,  and  it  was  not 
known  who'  we»  '^wA  b<ir.    In 


GASES  IN  CHANdSEY. 


SIB 


the  present  Mj^ter  of  the  Rolls 
thought  that  an  unknown  heir 
hi'  a  inorigBgee  was  witihin  the 


c.  Q(X,  e^plainecf  by  the  ^\^\»^ 
quent  act,  and  made  the  usual 
order  of  referen<ie. 


IS$6. 


In  re 


%' 


I  .1  I 


THRUPP  V.  HARMAN. 


Y  4  jMtddmeol  dated  the  Slat  of  OoUiber  1806^  and 
made  on  the  marriage  of  William  Harman  and 
Manfof^Hmtmani  then  Marr^  fVelbf  it  was  covenanted 
'Ibatiith^  truatees  of  the  settlement  should  hold  certain 
oopglhold.pfeiniaes}  to  which  the  intended  wife  was 
entbled^  upon  tcast  to  receive  the  rents,  and  pay  over 
thfitfisme-iiito  the  proper  hands  of  Mary  Harman^  ^p 
hiD^ole,  aeparatei  personal,  and  peculiar  use  and  benefit, 
(tci.tQ.anch  person  or  persons  as  she  should  appoint* 
Aod  dt' waa  thereby  declared  that  the  said  hereditaments^ 
and  prfa&iaes,  and  the  rents  and  profits  thereof,  ahontd 
QOtfbB.salyector  liable  to  the  power,  control,  debts,  en- 
gagtmeals,  or  incumbrances  of  the  said  WiUiam  Harman^ 
and  that  the  receif^  oi  Moiy  Harman  alone,  or  of  audi' 
other  parson  as  she  should  appoint  to  receive  the  same, 
ahoald  be  a  good  and  sufficient  discharge  br  the  rents 
ami  pffofitaof  the  said  hereditaments  and  premises. 

The  marriage  took  efiect  shortly  after  the  date  ef  tfctt 
settlement.  At  the  time  of  the  marriage  the  principal 
part  of  the  copyhold  premises  was  occupied  by  Jane  Wellsy 
the  mother  of  Mrs.  Harman^  and  was  held  by  her^  rent 
ftee»  until  her  death,  which  happened  in  the  year  181 7. 
PVom  that  time  the  rents  were  received  by  Mr.  Harman 
until  his.  deaths  which  happened  in  the  year  1830.  He 
also  leoei^Q^  iox  the  most  part,  the  rants  /of -another 
^  -  small 


18,74. 
.  Rolls. 
March  17. 

A  wife  cannot 
recover  more 
than  a  year's 
arrears  of  pin 
money  after 
long  acquies- 
cence in  the 
receipt  of  it 
by  her  bus- 
band,  notwith- 
standing 
claims  made 
by  the  wife 
during  the 
husband's  life- 
time, and  a 
promise  made 
by  the  hus- 
band that  she 
should  have 
an  equivalent, 
such  promise 
not,  under  the 
circumstances, 
amounting  to 
an  under- 
taking to  pay 
the  arrears. 
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>mk\t  pdytioir  <ff  'ibc^  o^hcM  pretnitie^  Imtn  tiie  time 
1^'hi»'  hiatritige  until  bis  death;  but  the  rents  of  this 
part  of  the  ptopetty  were  occasioHaliy  reoeiveU  by.  Mrs. 
Harman. 


A  cbitti  was  made  before  ihe  Master^  on  behatf  <if 
Mrs.  Harmafij  against  the  estate  of  her  deceased  hus- 
band, to  the  sum  of  658/.  in  respect  of  the  rents  so 
received  by  Mr.  Harman,  In  support  of  that  cfaim 
It  was  stated  and  charged,  the  statement  and  charge 
be4ng  supported  by  aflSdaviCs,  that  Mr.  Harman^  ttwa 
iime'  to  time  when  he  received  the  rents,  promised 
bis  wife  that  he  would  invest  them,  or  otherwise  d}s»- 
p09e  of  them  for  her  benefit,  as  she  sfionld  A*> 
Irect;  and  that  Mrs.  Hamunij  confiding  in  sucfi  pro^ 
mise,  was  induced  to  permit  him  to  receive  the  same 
without  her  interference,  and  without  malcing  any  appH^ 
Nation  to  the  trustees  in  respect  thereof.  It  was  furth^ 
atttted  that  the  investment  of  the  rents  was  often  the 
subject  of  conversation  between  Mr.  Harman  and  ht^ 
wife,  and  that  it  was  agreed  between  tliem  that  the 
accumulations  of  the  rents  should  be  invested  in  the 
purchase  of  stock  in  the  joint  names  of  their  only  sur- 
vivtBg  daughters,  Mary  Wells  Harman^  and  Jane  EKza^ 
hetk  Harman ;  and,  in  particular,  that,  three  weeks  be- 
fore his  decease,  Mr.  Harman  expressed  his  intention 
of  going  to  the  Bank  of  England  to  invest  the  sum  of 
lOOOL  sterling  in  the  purchase  of  stock,  in  the  names 
and  for  the  benefit  of  the  said  children,  but  was  per- 
suaded to  defer  the  execution  of  such  intention  in  con- 
i^e«tuence  of  indisposition. 

)■  A -counter-affidavit  was  filed  which  <fld  not  materialiy 
1^1:y  ibe  foregoing  stirtcments.  Tlie  deponent  stated 
diet,  akhbugh  Mr.  Harman  did  promise  to  invest  \6oOL 
in  the  bank  a  short  time  before  his  death,  yet  the 

deponent 
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deponent  belieiEed  thai  it  was  noi^from  ucmfi^MhWihtii 
Am  money  waa  due  to  her^  but  for  iha  sake  of  obtdudilig 
qaiist,  a(n4  to  get  rid  orbia  wife^a  importuni^*      •         • 

» 

The  Master  allowed  only  one  year's  net  rent  of  Mrs* 
Hartmu/s  separate  property  for  tbe  year  nent  pre- 
ceding the  decease  of  her  husband* 

An  exception  was  taken  to  that  part  of  tbe  Master's 
repprt;  and  it  was  contended,  in  support  of  tbe  ex** 
^pdoQy  that  altbongby  where  a  wife  lived  with  end  was 
maiptair^d  by  her  husband,  and  her  pin*niooey  wee 
Pf9;mitted  to  (all  into  arrear,  the  presumption  was^  thai 
s^  bad  acquiesced  in  the  application  of  her  separate 
^l^wance  by  tbe  husband  to  her  own  maintenance,  yet 
^)^,  vfas  a  presumption  capable  of  being  rebutted^  as 
^irbere  the  wife  was  insane,  or  where  she  had  made  a 
fOiuinped  claim  to  her  separate  property,  which,  to  a 
l^ertain  degree,  the  wife  had  done  in  the  present  case* 
Midmti  ▼•  Lewis  {a)  was  a  case  in  point.  There  tbe 
husband  paid  200/.  a  year  to  his  wife,  instead  of  SOOL 
pin-money  to  which  she  was  entitled  by  the  settlement 
piade  on  their  marriage,  but  he  promised  that  she  should 
have  the  whole  at  last ;  and  Lord  Hardwich  decreed 
that  the  promise  amounted  to  a  contract  on  the  part  of 
^le  husbpittd,  and  that  the  wife  was  entitled  to  the  whole 
f  rrears  against  the  assets  of  her  deceased  husband. 

On  the  other  side,  it  was  insisted  that  the  piesen^. 
cfise  was  distinguishable  from  RidoiU  v.  Lemis^  ioasmucb 
as  there  had  been  no  payment  or  pert  payment  of  \h^ 
pin-money,  eo  nomine^  to  the  wife,  but  tbe  husband  had 
coqtinued  m  the  receipt  of  tbe  rents,  except  during 
the  lifetime  of  bis  wife's  mother,  from  tbe  time  of  il).^ 

marriiH^ 

.  (a)  1  Aik.  ae9. 


XHRUlff 

UAaifAit 


«I6 
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mmwg$  wMil  hit  dcalib  There  wu  mo  e? idoMe  of 
•nj  thing  UIm  a  oontinued  chum  on  the  part  of  the  wifie^ 
or  of  any  thiog  MHHiotiog  to  ma  agmeoMBt  or  recog* 
nition  of  a  debt  on  the  part  of  the  hiwbaod ;  and  unkss 
<hj0  could  be  riiewn  to  be  a  debt  ia  reipecl  of  tepatate 
pr0|)er|]F9  advanced  as  aneh  by  the  wil%  the  anpiiatoMwe 
of  the  wife  had  been  properly  presnaiad  by  the  Maatet 


Mn  Bickersletk^  in  support  of  the 


Mr.  Bolfe^  Mr.  Jacabj  Mr.  Wai^  and  Mr.  Teed^ 
€mUrd. 

The  Master  (^  ike  Rolls. 

A  wife  living  with  her  husband  may  consent  to  waive 
her  pin-money,  and  the  rule  of  the  Court,  where  it  ^aa 
not  been  received  by  her,  permits  her  only  to  recov^ 
it  for  the  last  year.  In  the  case  referred  to  in  Mh/n$^ 
the  wife  did  not  consent  to  or  acquiesce  in  the  detainer 
of  her  pin-money ;  so  far  was  she  from  acquiescingp 
that  she  immediately  remonstrated  with  her  husban4 
when  it  was  in  part  withheld  from  her,  and,  in  conse- 
quence of  that  remonstrance,  the  husband  assured  her 
that  she  should  have  it  at  last. 


In  this  case  the  wife,  after  the  marriage,  acquiesced 
in  the  receipt  of  the  rents  by  her  husband,  and  abstaioed 
for  upwards  of  twenty  years  from  using  the  righia 
which  she  might  have  exercised.  She  might  originaUy 
have  had  the  rents  settled  upon  the  same  uses  aa  those 
of  the  settlement,  and  she  might,  after  the  narriagf^ 
have  compelled  the  husband  to  join  with  her  in  secaring 
the  rents  for  her  benefit  or  that  of  her  children.  There 
was  plainly  an  acquiescence,  therefore,  on  the  part  of 
the  wile. 

But 
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'  But  it  is  flaki  ihat  there  was  ft  subseqiltf nt  proMiSe  ^ 

on  the  part  of  tbe  husband.     It  has  tiet  ben^ii-  sheiAi    ^^^^ 


that  tb^e  naa  any  promise  4o  pay  the  iBOoney:;^  hot  ^Ms  i>.  ^. 

tkam  any  pronalse  which  I  can  pHfer  to  a  cpiftract;  <w  !h  '^"^^*- 
JUiftittl  T»  Ii««(tti  ia  r^peot  of  which  contHi^  '^chfc  W^ 
.wasiodfead  lapamit  iha  HusImimI  Uy t^ea«it« dJe  tMtt. 
Ijsn4)f  apiaion^  tbesafore,  thatt|ie4XHiehi§i«m  taWhilA 
tha  Master  has  come  is  right,  and  that  this  exception 
must  be.oacr^ruksd.  . 


>  I .  V 


fcu^^.n  H^v^TWTv.  /.t*|.<^.  /^g-     yU4u.,y.r<U  .  ft  ^ly^m^^^  ^'7 

GIBLETT ».  HOBSON.  ^         JVbMi.  js. 

*  tOHVr  Jay  Graves^  by  his  will   dated  the  1 4lh  of  A  beqneat  of 
^^'  iJtowr  18S1,  made  the  following  bequest:  "I  give  Surkabl^in- 

*Ad  beflneath  to  the  Butchers'  Charitable  Institution,  "wtution 

tow&rcis 
Ulb  sum  of  5000/.  towards  building  alms-houses  to  the  building  alms- 

^d  inadttttion;''   and  he  appointed  the  Defendants  Jl'^iS'^.^ftuI'* 

'«te^tors  of  his  will:  '    tion/'isprimtf 

.    .'  faak  a  bequeft 
for  baying 

Ttie  testator  was  a  member  of  the  Butchers'  Charit-  land  ?"<* 
able  Institution ;  and  it  appeared  by  evidence,  tendered  it,  and  co^ 

on  the  part  of  the  Plaintiffs,  that  he  knew  in  the  month  •cquently 

•  ,  ^ ,      ,  t  .  ^*>*<*  under 

of  My  1829  that  a  piece  of  land  had  been  then  lately  the  statute  of 

irfjf^red  by  John  Knight,  one  of  the  Plaintiffs,  for  the  5?«;''"^;"- 

"^  ♦   out  niatter 

erection  of  alms-houses  for  the  use  of  pensioners  of  the  dekon  tne 

luatttution.     At  a   meeting  of  the  members  of  the  in^  i^ok™at  for 
aiitutian,   hdd   on   the  9th   of  July  1829,  it  was  re-  the  purpose  of 

t      «     ft  1  m-         I       1  ft    ^  <•  \  '       »  placing  the 

atHved  that    the   ofler    should    be   accepted,   and   the  Couitinthe 
tfianks  of  the  meeting  were  voted  to  KnhhL     Various  Jlf""'*^"  ^^ 

°  <=>  .       .  the  testator 

sums  in  order  to 
..  '    '^  determine 

whether  the  testator  contemplated  building  upon  land  already  in  uiortroain,  or  to 
be  acquired  by  other  means  than  the  application  of  the  tegacy :  Held,  in  the  par- 
ticular case,  that  the  extrinsic  evidence^  so  admitted,  was  insufficient  to  support  the 
beyiest 

Vol.  III.  M  m 


516 


CASES  IN  CHANCERY. 


1894. 


sums  urope  subscribed  towards  the  erection  of  the  alnis* 
hoases,  and  a  buiiding^Fund  was  formed,  which,  by 
resolottoDs  passed  at  a  subsequent  meetiog,  waa  kept 
distinct  from  the  other  funds  of  the  society.  In  J^ 
nuaty  18S1,  Knight  sent  the  title^eeds  of  the  piece 
of  land,  (of  the  rents  of  which  the  bmlding^'fund  oott- 
mittee  of  the  institution  had  been  in  the  recteipt  from 
midsummer  1829)  to  the  Plaintiff  GUddtf  who  was 
the  President  of  the  institution,  and  a  conteyanoe  of 
the  land  was  prepared ;  but  the  execution  of  that  con- 
veyance was  delayed  in  consequence  of  the  money 
subscribed  not  being  sufficient  to  commence  the  build- 
ing of  the  alms*houses.  The  testator  died  on  the 
28th  of  November  1831.  The  conveyance  of  the  land, 
made  between  Knight  and  the  trustees  by  bargain 
and  sale  duly  enrolled  according  to  the  statute,  was 
executed  on  the  28th  of  December  following. 


The  bill  was  filed  by  the  President  and  other  officers 
of  the  institution,  on  behalf  of  themselves  and  the  other 
members,  against  the  executors  of  the  testator,  for  pay- 
ment of  the  legacy.  The  answer  submitted  that  the 
bequest  was  void  under  the  statute  of  mortmain.  The 
cause  was  heard  before  the  Vice-Chancellor,  who  de- 
cided that  the  bequest  was  void.  The  case  is  fully  re- 
ported in  the  fifth  volume  of  Mr.  Simons' s  Reports^  p.  65 1 . 

The.  Plaintiffs  presented  a  petition  of  rehearing  to 
the  Lord  Chancellor. 


Sir  WiUiam  Home  and  Mr.  Walker^  in  support  of 
the  appeal. 

To  arrive  at  a  just  conclusion  as  to  the  effect  of  this 
bequest,  the  mere  technical  question  as  to  the  title  of 
the  society  to  the  land  given  by  Knight  at  the  date  of  the 

will, 
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will,  and  at  the  deadi  of  the  testator,  cannot  be  properly        1934. 
brought  into  consideration.    The  land  was,  to  all  intents 
and  purposes,  given  for  the  purpose  of  building  alms- 
houses at  the  time  when  the  testator  made  his  will ;  tke 
society   was  actually   in  possession  in  the  lifetime  of 
the   testator;   and   the  execution  of  the  conveyance, 
which  was  alone  wanting  to  complete  the  title  of  the 
society,  took  place  within  a  few  weeks  after  the  testator's 
death.    No  objection,  therefore,  on  the  ground  of  iro* 
perfect  title  in  the  society,  can  prevail  in]  this  Court, 
provided   the  intention  of  the  testator  to   devote  the 
som  of  5000/.  to  the  benefit  of  the  institution,  to  be 
depended  upon  the  land  given  for  the  purposes  of  the 
charity,  shall  be  in  other  respects  sufficiently  established. 
Assuming,  then,  as  for  the  purpose  of  this  argument  it 
may  be  assumed,  that  the  land  given  by  Knight  was,  at 
the  date  of  the  will,  land  already  in  mortmain,  it  is  settled 
that  a  bequest  of  a  sum  of  money  to  an  existing  charity, 
towards  building  upon  land  already  in  mortmain,  is  a 
valid  bequest.    The  Vice-Chancellor  was  himself  of  opi- 
nion that  if  the  testator  had  said   ''  towards  building  the 
almft^houses,''  the  bequest  might  have  been  supported,  as 
pointing  to  the  land  specifically  devoted  to  that  purpose. 
The  institution  was  founded  in  October  1828,  and  in  the 
following  year  it  was  proposed,  at  a  meeting  of  the 
members,  that  alms-houses  should  be  erected  for  the 
use  of  the  pensioners  of  the  institution;  and,  at  that 
meeting,  the  oifer  was  made  by  Knight  of  the  three 
acres  of  land,  which  were  afterwards  conveyed  to  the 
society,  for  the  purpose  of  erecting  the  alms-houses. 
Subscriptions  were  entered  into  for  the  promotion  of 
that  object,  and  a  building-fund  was  formed ;  and  it  is 
proved  that  the  testator  took  an  active  part  in  this  pro- 
ceeding, and  frequently  urged  the  necessity  of  proceed- 
ing with  the  alms-houses.     There   can   be   no   doubt 
whatever,  therefore,  if  extrinsic  evidence  may  be  referred 
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to,  thfiti  when  the  testator  used  the  words  '^  towards 
bailding  alms-hoases/'  he  had  in  his  cootemplation,  and 
0.  meant  to  refer   to  the  particular  alms-houses  which 

HoBs<m.  ^^j.g  ^j^^  subject  of  the  resolutions  passed  at  the  meeting 
of  the  society ;  and  it  is  indeed  admitted  by  the  Vice- 
Chancellor,  that  tlie  eflect  of  the  strict  construction  which 
he  felt  himself  judicially  bound  to  gire  to  the  expressions 
of  the  testator  would  be  to  defisat  his  intention*  But 
supposing  the  intention  of  the  testator  to  refer  to  any 
particular  alms-houses  not  to  be  apparent  on  the  face  of 
the  will,  and  that  there  is  no  latent  ambiguity,  which 
entitles  us  to  look  out  of  the  will  and  resort  to  evidence 
which  would  put  the  testator's  real  intention  beyond  aU 
doubt,  there  are  authorities  which  go  strongly  to  support 
this  bequest,  even  without  resorting  to  extrinsic  evidence 
In  Sorresby  v.  Hollins  (a),  the  first  case  which  occurred 
after  the  statute  of  G.  2.,  where  there  was  a  diredaon  to 
invest  an  annuity  for  a  charitable  purpose  either  by  the 
purchase  of  real  estate  or  otherwise,  Lord  Hardmiekt 
supported  the  gift.  The  same  learned  judge  was  of 
opinion  that  a  bequest  of  money  to  erect  a  hospital  or 
school-house  might  be  supported,  if  the  object  could  be 
effected  by  any  other  means  than  by  a  purchase  of  lan^ 
as  by  an  application  of  the  fund  upon  land  already  in 
mortmain,  ot  by  a  gift  of  land,  or  hiring  of  a  house: 
Vatighan  v.  Fanner  {b)^  Cantwell  v.  Baker  (c)y  Tke 
Attomey-General  v.  Bowles  (d).  There  cannot  be  a 
stronger  proof  of  the  soundness  of  the  principle  upoti 
which  those  cases  were  determined  than  that  afforded  by 
the  present  case ;  because,  admitting  that  the  will  idone 
is  to  be  looked  to  in  order  to  judge  whether  the  gift*  may 
be  supported  without  violating  the  statute^  we  knom  aiit/mk 
that  the  fact  supports  the  principle  laid  down -by  Loird 
♦  Hardwickcs 

(a)  9  Mod.  221.  (c)  ihid,  cited. 

\fi)  8  Ves.  sen.  182.  {d)  3  Vet.  sen^  547. 
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Hardwtckff  and  that  the  testator  actually  contemplated  ISSi* 
a  purpose  which  did  not  come  within  the  operation  of 
the  statute  of  mortmain.  In  The  Aitomey^General  v« 
TyndaU  (a),  where  the  testatrix  devised  to  trustees  hev 
freehold  and  leasehold  estates,  which  ^e  directed  them 
to  sell,  and  out  of  the  monies  arising  from  the  sale  to 
lay  out  part  in  the  purchase  of  a  piece  of  ground  fov 
erecting  and  building  an  alms-house.  Lord  Northingtcnii 
held  that  the  gift  was  void.  That  was  a  perfectly  sound 
flecision,  and  not  at  all  inconsistent  with  the  principle 
laid  down  by  Lord  Hardwicke  in  The  Attorney-General 
r.  Bonsies  and  tlie  other  cases,  where  he  held  th^t  a 
bequest  of  money  for  erecting  a  hospital  or  school-house 
m^t  be  supported.  In  The  Attomey-Genered  v.  Tyndall 
there  was  a  positive  direction  to  buy  land,  and  no  pos* 
ixbility,  therefore,  of  making  the  gift  consistent  with  the 
eCatnte,  which  possibility  constituted  the  ground  of  the 
decisions  in  which  Lord  Hardwicke  supported  the  cha*" 
ritable  bequests.  That  distinction  was  afterwards  ad- 
^rted  to,  and  approved  by  Lord  Northington  in  The 
Attorney-General  v.  Downing  (b).  In  Pelham  v.  Anderr 
son  {€\  Lord  Northington  appears  not  to  have  acted  upon 
tlie  principle  which  he  had  previously  approved,  for  he 
there  held  that  a  bequest  of  money  to  build  and  endow 
abospital  was  void  under  the  statute.  The  grounds  of 
hid  decision  do  not  appear  in  the  report  of  that  casey 
which  is  a  brief  note  extracted  from  the  registrar's  book. 
In  The  Attomey^Oeneral  v.  Hyde  {d)y  Lord  BathurU 
held  that  a  bequest  of  a  sum  of  money  for  the  purpose 
of  erecting  a  free-school  was  void,  although  there  was  a 
piece  of  waste  land  in  the  parish  on  which  a  free  schoql 
had  formerly  stood ;  but  in  that  case  his  Lordship  was 
-of  opinion  that  the  testatrix  meant  to  have  a  schoolr 

house 

(a)  Amhl,  614v  &  2  Ed.  207.  (c)  1  Ed.  S9«. 

(b)  AmblSfiSp      .  {dyAnbl.lSU 
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house  of  her  own  foundation.  -  In  Fqy  v.  Foy  (a),  where 
the  gift  wa&  **  for  erecting  and  endowing  a  hospital  for 
the  county  of  Darsetj**  Lord  Kenyon  held  that  the  be- 
quest might  go  in  aid  of  an  existing  hospital,  and 
referred  it  to  the  Master  to  inquire  whether  there  was 
any  hospital  existing  in  the  county.  Upon  the  same 
principle,  in  T/ie  Attometf^General  v.  Williams  (6)  a  be- 
quest of  personalty  to  establish  a  school  was  held  not 
to  be  within  the  statute  of  mortmain,  because  the  estab** 
lishment  of  the  school  did  not  necessarily  involve  the 
purchase  of  land  or  building.  In  Chapman  v.  Br&am  (r) 
Sir  W.  Grant  decided  that  a  bequest  for  building  a 
chapel,  where  there  was  no  land  already  in  mortmain 
which  the  testator  could  be  taken  to  have  in  his  con- 
templation, was  void,  because  it  could  not  be  presumed 
that  he  meant  the  gift  to  take  effect  in  case  land  al- 
ready in  mortmain  could  be  found  for  that  purpose. 
Chapman  v.  Brown  undoubtedly  over-rules  The  At* 
iomey-General  v.  Bovtlesj  but  it  is  sufficiently  distin- 
guishable from  the  present  case,  and  leaves  untouched 
the  principle,  that  a  bequest  for  building  almshouses 
or  schools  upon  land  already  in  mortmain  is  not  within 
the  statute,  a  principle  which  has  been  recognised  in 
all  the  subsequent  cases  :  The  Atiomey^General  v.  Par^ 
sons  (d).  The  Attomey^General  v.  Davies.  {e)  In  John- 
ston V.  Swann  (g)  Sir  John  Leach  held  a  bequest  of 
a  portion  of  a  sum  of  stock  to  be  applied  in  paying 
the  expense  of  providing  for  a  school-house  to  be  a  valid 
bequest. 


The  Solicitor-General  and  Mr.  James  RiisseU^  contrcL 

The  will  points  out  no  specific  land  upon  which  the 
alms-houses  were  to  be  built ;  and  it  is  only  by  matter 

dehors 

{a)  1  Cox.  163.  id)  8  Vei.  ISfi. 

(b)  4  Bro.  C.  C.  526,  (e)  9  Fet.  555. 

(e)  6  Vet.  404.  (g)  3  Mad.  457. 
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dehors  the  will,  which  the  Court  caoaot  tsk?  into  its 
coDsideratioxiy  that  it  is  attempted  to  shew  that  this 
testator  bad  any  specific  land  in  his  contemplation.  It 
is  conceded,  by  the  very  nature  of  the  argument  on  the 
other  side,  that  there  were  no  alms4)ouses  in  existence 
to  the  improvement  of  which  the  bequest  could  be  ap* 
plied;  and»  as  no  land  is  mentioned  in  the  will,  the  cas^ 
reduces  itself  to  that  of  a  bequest  of  money  for  the  pur- 
pose of  building  for  charitable  purposes,  which,  accord* 
ing  to.  all  the  modern  authorities,  is  void  under  the 
iitatu te  of  mortmain.  The  Attomey-General  v.  BaaoUs  (a)| 
where  such  a  bequest  was  held  to  be  good,  has  been  over* 
^uled  by  repeated  decisions:  The  Attorney-General  v. 
,Tjp^daU  (6),  The  Jttorney-General  v.  Hyde  (c),  Pelham 
V.  Awlerson  {d)j  The  Altorney-General  v.  Nash*  {e) 


.  It  is  supposed  to  be  a  ground  for  reversing  the  de* 
cision  in  the  present  case,  that  the  Vice-Chancellor  was 
himself  of  opinion  that  the  bequest  might  have  been 
supported,  if  the  testator  had  used  the  words  **  building 
the  alms-houses ;"  but  the  word  the  would  have  made  a 
most  material  difference,  as  it  would  have  let  in  extrinsic 
evidence  for  the  purpose  of  shewing  whether  the  inten- 
tiop  of  the  testator,  as  indicated  by  the  words  used  in 
bb  will,  was  or  was  not  a  lawful  intention.  Upon  the 
&ce  of  the  will  there  was  nothing  ambiguous,  and  nothing 
to  shew  that  the  testator  had  land  already  in  mortmain 
in  his  contemplation.  Nor  was  there,  in  point  of  fact, 
any  land  already  in  mortmain ;  for  the  land,  supposed 
to  be  in  his  contemplation,  was  not  conveyed  until  after 
the  death  of  the  testator.  Even  if  the  extrinsic  evi- 
dence were  admissible,  the  land  must  have  been  actually 

in 


(a)  2  Vei.  ten.  547. 
(6)  Amhl.6l^, 
(e)  Ambi.1B\, 


(<0  1  Bro,  C.C,  444.  Dote^and 
2  Ed.  996. 

{e)  5  Bron  C  C.  588. 
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in  viartmtiQ  at  the  c|««|Ji.(Of •  tbt.  tmlHlor  to.gjm  validity 
to  this  giftc  lugdl^  y«  Z)aifoii(<i);  sad  the  ivere  in*' 
teoiioDt  OP  tho  part  of  Knig^  to  give  «  pieo^  of  kud  to 
tfa/i  chftrity*  which  intoition  be  might  at  my  time  have 
altered,  and  which  was  not,  in  fact,  perfected  till  sone 
weeks  after  the  testator's  death,  could  not  possibly  have 
any  effect^  legal  or  editable,  upon  this  bequest* 


Sir  William  Home,  in  reply. 


«toH« 


Kov»  IJ. 


The  Lord  Chancellor. 


1 1 


■n 


The  &cts  of  this  case  are  few,  aod  not  in  diip«(f.    ln*i 
the'year  1828,  the  principal  butchers  loZiom&MiaDd  JFci^ii 
minsier  formed  a  charitable  society  for  the  relief  oftlteiit  <•' 
widows  and  decayed  members,  and  the  plan  ortgisaiitf -^ 
was  to  allow  only  pensions  out  of  their  funds*   .Next/. 
year,  however,  they  determined  to  add  alms^jiouses,  andn 
with  that  view  John  Knight,  one  of  their  number^  eor 
nounced  his  intention  of  conveying  to  them  a  piece  of 
ground  at  Famham  Royal  in  Berkshire  s  he,  also  put  • 
them  into  immediate  possession,  so  that  from  1889  tie-  * 
building^fund  committee  of  the  society   received  the  ' 
rents  and  profits  of  the  land.     On  the  ]4>th  of  J»ae   > 
1831,  John  Jay  Graves,  also  a  member,  made  aod  pnb* 
lished  his  will,  by  which  he  *'  gave  and  bequeathed  to 
the  Butcher's  Charitable  Institution  the  sum  of  MQO^-  ■' 
towards  building  alms-houses  to  the  said  InsUlUtiorii^ov/ 
He  died  oA  the  28th  of  November  in  the  s#fneij'Qart{eQd  jiI 
a  month  after  that,  on  the  28th  of  Deffemlfrf  J^&9iU,$k^-iv 
conveyance  of  the  land  at  Famham  Bn^l,  hylAv^Kn^^^'i 
to  the  institution,  was  executed  by  bargaiaeodMl^afflorh  r 
wards  enrolled  according  to  the  provjaim*  of^he  8.<?* &> . ' 

(a)  iEui4.SiS.    . 
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a  96.9  tomTttonly  culled  tbe  morf nmih  tccu  a9  Mfag  the 
laM  of  that  class.  The  queistion  raisecl  below,  and 
brDOgiit  here  by  appeal  from  his  Honors  the  Vice*Chan- 
celtor,  is  whethei^  the  bequest  of  Mr.  Graves  was  void  by 
that  act: 


1834. 

GuLETT 

V, 
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The  words  of  the  act  confine  its  invalidating  operation 
to  devises  of  lands,  tenements,  and  hereditaments,  or  of 
money  and  other  personalty  to  be  laid  out  in  purchasing 
lands,  tenements,  or  hereditaments,  or  incumbrances 
upon  the  same ;  and  it  mtnt  be  admitted  that  there  is 
no  provision  against  bequests  to  be  laid  out  in  building, 
or  erecting  buildings,  unless  in  so  far  as  these  may  come 
within  the  description  of  purchases  of  lands,  from  theim" 
posnBUfty  of  building  without  land.  It  has  been  doubted 
whietliie^of  not  this  omission  be  intentional  or  accidental ; 
.so^  contending  that,  inasmuch  as  the  object  of  the  act 
wAll  to  prevent  property  being  placed  extra  commerdumj 
th&  lagislaturre  must  have  intended  to  prevent  large  sums 
being  locked  up  in  building  upon. land  held  in  mortmain 
independently  of  the  will  by  a  prior  title,  or  by  another 
contemporaneous  conveyance,  duly  executed  according 
to  the  provisions  of  the  statute ;  while  others  hold  that 
the  only  object  was  to  prevent  land  from  being  placed 
extra  comrnereium^  and  that  no  intention  existed  of  pre* 
venting  land  already  in  mortmain  from  being  improved ; 
on^tfaeodntniry,  one  of  the  main  objections  to  mortmain, 
its  t^fideniey  to  obstruct  the  improvement  of  the  soil, 
would  thereby  be  removed.  I  am  of  the  latter  opinion, 
boUi upon  (he  reason  of  the  matter,  and  because  the  last 
morifhaln  net  refers  in  the  preamble,  to  real  property 
alolie^'eiting'tb^' twenty- third  chapter  of  Magna  Charta, 
and^tbe  other  older  mortmain  statutes,  which  were  made 
upon  the  niere*  fetrdal  principle  of  protecting  the  lords 
agaifii^-having  tenants,  who  never  died,  imposed  upon 
them.  Placing  land  in  mortmnin  is,  therefore,  the  ob- 
ject 
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jec t  afaiDst  wbif l;i  tbe.  actis  pointed;  but  then^monej 
k  ^ualljr  forbidden  to  be  devised  for  the  purpose  of 
buying  land,  because  that  would  indirectly  put  the  land 
piircbased  in  mortmain,  So«  charitable  bequests  to  be 
invested  in  real  securities,  are  equally  forbidden,  in  coa-> 
sequence  of  their  tendency  to  bring  land  by  foreclosure 
into  the  perpetual  ownership  of  a  corporate  mortgagee* 


It  cannot  be  denied  that  the  current  of  the  decisions, 
during  the  early  part  of  the  period  that  has  elapsed 
since  the  act  was  passed,  set  in  against  the  act,  and  gave 
birth  to  a  restrictive  construction  favourable  to  morl* 
main,  upon  some  mistaken  view  of  encouraging  charity^ 
although  certainly  no  one  felt  more^  or  has  more  severely 
commented  upon  the  evils  of  Improvident  charity  thaf 
liord  Hardwicke  himself  has  done  in  The  AUommf' 
Generaly.Dmf(a)^anA  TheAttornei^Gmeral\.Gr(roes{b\\ 
yet  The  Attometf-General  v.  Bowles  (c),  and  other  cases, 
now  no  longer  law,  stretched  the  exception,  in  order  to 
take  bequests  out  of  the  statute,  which  have  since  been 
held  to  be  within  its  purview  as  they  are  clearly  within 
its  mischief.  Nor  does  it  seem  possible  to  reconcile,  as 
was  attempted  in  The  Attoimey-General  v.  Dawning  Cot- 
lege  {d\  the  decision  of  Lord  Norihington  in  The  Attor-- 
ney  General  v.  TyndaU  (e\  with  that  of  Lord  Hardwicke 
in  the  JUamey-General  v.  Bowles. 


On  the  other  hand  no  one  can  doubt  that  the  doc- 
trine which  Lord  Norihington  laid  down  in  The  At- 
torn^'General  v.  TyndaUj  though  not  the  decision  itself, 
is  contrary  to  law.  When  he  states  it  to  be  as  clear  as 
any  proposition  in  Euclid^  that  the  mortmain  act  pro- 
hibits 


<«>  1  rflK.seii.si8t 
{h)  Amb.  155. 
(c)  2  Fct,  663.  547* 


(d)  Amk5S(K 

(e^  Amb.  614.  &  9  Ed.  807. 
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hibits  not  merely  bequests  for  the  purchasing  of  lands, 
but  also  all  realising  for  the  benefit  of  a  charity ;  and 
expressly  adds,  to  leave  no  doubt  as  to  what  he  meant  ^  v. 
by  realising,  that  but  for  such  prohibition,  20,000/« 
might  be  laid  out  in  building  upon  land  not  worth 
50/.  (a).  It  is  quite  clear  that  his  Lordship  stated  what 
was  not  law,  for  no  one  can  think  of  maintaining  that  a 
bequest  of  money  (o  be  laid  out  in  building  on  land  al- 
ready in  mortmain,  or  which  might  be  acquired  in  aid  of 
a  testator's  charitable  purpose,  through  independent  and 
valid  titles,  is  struck  at  by  the  statute.  This  erroneous 
doctrine  cannot,  I  fear,  be  rejected  from  the  judgment 
of  Lord  Northington  on  the  ground  of  error  by  the 
reporter;  for  Lord  Henley ^  in  his  excellent  edition  of 
his  ancestor's  judgments,  states  that  this  case  is  in  Lord 
Kartiington'a  own  handwriting;  and  he  only  corrects 
the  earlier  portion  of  the  report  in  Ambler^  where 
Lord  Northington  is  most  absurdly,  and,  as  it  appears, 
without  the  least  warrant  from  his  own  manuscript,  made 
to  say,  that  the  Master  of  the  Rolls  was  bound  by  the 
authority  of  the  Lord  Chancellor,  but  that  he  (Lord 
Northington)  felt  only  one  authority,  that  of  the  House 
of  Lords,  which  was  a  superior  Court,  no  other  au« 
thority  having  any  influence  on  his  judgment,  {b) 

The  first  position  which  I  am  justified  by  the  cases 

in  laying  down,  nay,  by  the  whole  authorities  together 

called  upon   to  lay  down,  is  this,  that  a  bequest  of 

money  or  other  personalty  to  any  charitable  institution 

to  build  or  erect  buildings,  taken  by  itself,  is  within 

the  statute^     This   seems  plainly   the   good   sense  of 

the  thing;  for  when  I  give  any  one  1000/.  to  build 

a  house  with,  and  say  no  more,  it  is  plain  I  imply 

that  he  should  lay  it  out  in  buying  land,  and  building 

upon 
(a)  S  Edi  814.  ib)  AmbL  616. 
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upon  that  land.  Accordingly  die  cases  hold  that  such  a 
bequest  withoot  more  h  void  under  the  aot;  nor  caa 
anjr  words  be  stronger  to  this  eflect  than  those  used  bjr 
I<ord  Eldan  in  T/ie  Attomey^Gmeralv.  Parsons^  {a)  and 
'1%^  Attomet^General  v.  Davies,  (b)  In  the  firmer  case 
lie  says,  '*  that  the  good  sense  is  with  the  later  cases, 
requiring  that  the  testator  himself  should  have  mani- 
fested his  purpose  to  be  sufficiently  answered  if  they 
could  hire  or  beg  land."  And  he  afterwards  says  that 
he  has  reason  to  know  ^*it  was  Lord  T%urhm^s  opi- 
nion that,  if  a  testator  directs  a  school  to  be  built  and 
does  not  advert  himself,  by  words  in  his  will,  to  a 
purpose  that  the  land  is  to  be  acquired  otherwise  than 
by  purchase,  you  ought  to  infer  that  he  meant  \t  to 
be  acquired  by  purchase,  and  then  it  will  not  do.**  So 
in  TAe  Attom^General  v.  Dairies  (c),  he  expressly  safj^ 
'*  whatever  were  the  decisions  formerly,  when  charity 
in  this  Court  received  more  than  fiiir  consideration, 
it  is  now  clearly  established,  and  I  am  glad  it  is  oOQie 
back  to  some  common  sense,  that,  unless  the  testator 
distinctly  points  to  some  land  already  in  mortmain, 
the  Court  will  understand  him  to  mean  that  an'  in- 
terest in  land  is  to  be  purchased,  and  the  gift  is  not 
good."  I  consider  the  decision  of  Lord  Bathuni  in 
The  Attorney' General  v.  Hyde  (^)  to  be  a  case  to  the 
same  effect  In  that  case  the  circumstances  were  very 
strong  for  presuming,  if  presumption  had  been  ad- 
missible, an  intention  to  direct  the  building  on  land 
already  in  mortmain  ;  for  it  was  a  bequest  to  trustees, 
among  whom  the  minister  and  churchwardens  were 
Included,  to  build  a  school-house  in  the  parish,  and 
there  was  land  in  the  parish  on  which  a  school'^ioose 
hiLd  bn^  stood,  that  land  being  in  mortmain. 

The 


(a)  8  Ves.  191. 
(5)  9FM.544. 


(c)  8  FtfA  5A4. 
{d)  AmbL75\, 


CASES  IN  CHANCEEY.  ^ 

The  next  position  which  I  id^uce  irovi  t^e  411*        1834« 
thorities  is,  that,  though  the  te8ta,tor'«  kitendon  to  coi^-      -^  ^- --' 
fine  his  bequest  to  mere  building  is .  best  g^ther^d  p. 

from  bis  own  words  in  the  will,  yet  we  hate  a  rigl?t  PWW* 
to  look  at  the  whole  circumstances  of  the  case,  becauve 
if  these  be  such  as  to  leave  no  doubt  of  the  meaning 
ivhioh  he  had,  and  that  the  bequest  was  to  build  only 
upon  land  already  in  mortmain  or  which  should  be 
Acquired  by  other  means  than  the  legacy,  then  the 
{irovisiosis  of  the  act  do  not  apply  1  It  seems,  at  first 
sight,  as  if  the  authorities  to  which  I  have  referred 
Fere  opposed  to  thb  extension,  and  prevented  us  from 
looking  to  matter  dehors  the  will;  for  the  language 
,<>f  Xwd  EldoTif  and  the  opinion  he  cites  from  Lord 
.37iiirl(Wf  are  strong  to  confine  us  within  the  four  comers 
qS,  the  wilU  But  Lord  Bathurst  plainly  went  out  of 
Xhe  will  in  The  AUomey^General  v.  Hyele  (a)  and  took 
into  consideration  the  fact  of  land  being  in  mortmain 
under  the  control  of  the  trustees,  and  of  a  school 
having  formerly  stood  upon  it.  Indeed  he  states  those 
facts  dehors  the  will,  as  forming  the  distinguishing 
feature  of  the  case ;  and  a  case  may  be  imagined  where 
no  doubt  could  exist  as  to  the  testator's  intention, 
though  not  apparent  on  the  &ce  of  the  will ;  for  ex- 
ample, a  bequest  to  trustees  to  build  in  the  parish  of 
jS^  and  all  the  land  except  one  acre  in  that  parish  in 
settlement,  being,  we  may  suppose,  to  make  it  stronger, 
-estate  tail,  with  reversion  in  the  Crown,  so  that  tl\e 
remainders  eould  not  be  barred  without  an  act  of  pa^- 
iiamenty  and  the  one  excepted  acre  in  mortmain,  and  the 
testator  himself  a  co*trustee.  and  also  tenant  in  tail  of  the 
•settled  lands,  consequently  conusant  of  the  state  of  the  tilljC 
of  the  lands  in  the  parish.  Here  the  presumption  would 
'ba  too  violent  to  be  resisted,  that  the  testator  could 

(fl)  Ambl.  751. 
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only  intend  a  bequest  to  buiM  with  his  legacy  on  the 
land  already  in  mortaoain ;  bdeed  no  words  he  could 
haire  used  could  add  to  the  eridence  of  such  being 
Us  intention.  In  these  cases  we  do  not  admit 
evidence  dehors  to  give  a  meaningi  or  discover  the 
intention  of  words  used)  but  only  place  ourselves  in 
the  situation  of  him  who  made  the  instrument  by  en- 
abling ourselves  to  suppose  we  are  in  the  circumstances 
in  which  he  stood. 


Again,  if  we  take  the  words  of  Lord  Eldon  iiDe- 
rally  in  The  AUomey^General  v.  IkwieSj  they  seem  to 
confine  the  exception  to  cases  where  the  land  to  be 
built  upon  b  already  (that  is  at  the  date  of  the  will 
or  at  least  at  the  testator's  death)  in  mortmain.  But 
the  reason  of  the  matter  extoids  this  also  to  cases 
where  the  testator  niay  plainly  appear  to  have  in  com* 
templaticm  a  future  acquisition  of  building*  land  other* 
wise  than  by  means  of  the  legacy;  and  Lord  Eldm 
clearly  assumes  this  in  what  he  says  in  the  other  case 
I  have  referred  to,  The  Attomey^General  v.  Parsons^ 
where  be  speaks  of  hiring  or  begging  land. 

I  must,  however,  add  this  further  position  in  limit- 
ation of  the  former,  —  that  the  onus  of  shewing  that  the 
intention  of  the  testator  was  restrained  witi)in  lawful 
limits  is  upon  the  party  seeking  to  take  the  bequest  out 
0f  the  statute ;  and  that  in  one  way  or  another,  but 
especially  where  it  is  to  be  by  matter  dehors^  that  is  by 
considering  to  what  circumstances  the  instrument  was 
ap|!died,  the  intention  must  appear  absolutely  certain 
and  dear  to  exclude  the  employment  of  the  fund  in 
purchasing  land,  and  must  not  be  a  matter  of  specula- 
tion or  conjecture.  We  may  add^  further,  that  where 
the  purchase  of  land,  or  otherwise  obtaining  land  to 

build 
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build  upon,  is  the  faot  relied  uponi  the  circooifltaiio*  1094c 
of  the  land  having  been  Bctually  purcfaased  by  and 
vested  in  the  legatees  must  always  be  a. great  dciBl  more 
powerful  than  any  expectation  poesibiy  can  bex  I  meant 
wkere  the  ivords  used  do  not  apply  directly  to  sbch- 
land)  and  we  only  gather  the  intention  from  the  £iot  of 
a  purchaae  actually  made  or  in  prepress  or  conytemM 
plation» 

ThesQ  positions,  which  appear  warranted  both  by  prin- 
ciple Mad  authority,  lead  ns  to  au  easy  determinatioa  of 
the^pfesent  question. 

• .        < 

•  .  The  bequest  is  of  money  to  a  charitable  institution^ 
iQlvarda.  building  alms-houses  without  more.  This 
prima  facie  is  a  bequest  Ibr  buying  land  and  build* 
iag  upon  it,  nor  does  the  word  tawctrds  make  any 
diffeT'ence;  it  only  indicates  that  the  legacy  was  intended 
to  increase  a  fund  already  begun,  or  intended  to  be 
formed  for  that  purpose;  and  something  must  there- 
fore be  shewn  dehors  the  will,  something  in  the  cir- 
cumstances to  which  the  testator  must  be  understood 
to  refer,  and  necessarily  to  refer;  something  which 
leayes  no  doubt  at  all  that  he  did  not  mean  the  money 
to  be  nsed  in  buying  land,  but  only  in  building  houses^ 
}Jow  the  only  thing  relied  on  with  this  view  is  the  fact  of 
Mx*- Knight  having  previously  given  a  piece  of  land  upon 
which  it  is  said  the  alms-houses  might  be  built.  Evfo 
if'  the  fiict  bad  been  so,  would  it  prove  more  than  that 
Mr.  Grave^%  money  might  be  used  in  building  on  tJbe 
knd  so  ^ven ;  that  is,  would  it  shew  more  than  a  poa- 
aibBaty  of  the  money  being  used  in  building  widiont  pwr^ 
chasing  ?  More  than  tliis  it  oonld  not  prove  i  for  no  one 
can  maintain  that  the  existence  of  such  land  in  tbe  pofr- 
session  of  the  institntion  precluded  the  apfdicatipn-  of 
tlie  legacy  to  the  purchase  of  other  building-land  ;  and 

it 
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18S4>.  It  16  equally  certain  that  the  words  of  the  bequest  would 
Gntm  ^^ply  have  justified  such  further  acquisition  of  land,  in- 
dependent of  Mr.  KnighCs  land  altogether.  Indeed 
there  is  much  weight  in  the  argument  that  the  building 
on  Mr.  Knighfs  land  would  have  been  a  more  question* 
able  use  of  the  fund  than  buying  more  land  whereon  to 
build.  Therefore  it  is  clear,  in  any  view,  that  the  having 
such  a  piece  of  land  already  did  not  at  all  tie  the  trus- 
tees down  to  building  upon  it.  But  if  it  did  nol^  the 
conclusion  follows  irresistibly,  that  a  course  of  conduct 
on  the  part  of  the  legatees  which  was  far  from  necessary, 
and  was  only  one  of  two  kinds  of  proceeding  equally 
open  to  them,  was  not  necessarily  in  the  testator's  con- 
templation, and  therefore  that  we  can  have  no  right  to 
read  his  bequest  as  if  ic  were  not  towards  building 
alms-houses  generally,  but  towards  building  them  upon 
land  already  in  the  possession  of  the  institution.  So  it 
would  stand  if  the  conveyance  had  actually  been  made 
of  that  land  prior  to  the  will. 

This  inference,  however,  is  greatly  strengthened,  when 
we  consider  that  this  is  by  no  means  the  case.  The 
land  had  not  been  conveyed;  the  institution,  by  Mr« 
Knighf^  sufferance,  stood  in  the  situation  of  tenants 
at  will  to  him,  and  he  had  only  let  them  into  pos- 
session in  the  intention  of  making  a  merely  voluntary 
conveyance  to  them,  which  intention  was  unexecuted 
till  five  months  after  the  date  of  Mr.  Gravels  will, 
and  one  month  after  his  decease.  Mr.  Knight  might 
during  all  that  time,  nay  after  the  death  of  the  tes- 
tator, have  altered  his  intention;  or  creditors,  or  the 
bankrupt  laws,  might  have  interposed  to  interrupt 
the  execution  of  his 'design.  In  The  Attorney  General 
v.  Hyde  (a)  the  land  was  actually  in  mortmain,  and 
in  the  ownership  as  well  ns  occupation  of  the  par- 
ties 


case;s  in  cHfNQ^BX-  m 

ties  intrusted  wi^Ji  the.  le^jfcy  ,to,  b^il^^  sc)iqq1 -^  my  4 
school  had  once  stood  upon  it^  apd  y^t  Lord  ^(UAurM 
decreed  it  to  be  a  bequest  to  buy  other  land«  because  be 
did  not  thinly  that, fact  sufficieii^t  to  $hew  a.o  inten^ipii  pf 
buildin|^  on  the  parish  lai^c},  thinl^ing  it  on  the.iRho]^ 
more  probable  that  the  testatrix  designed  to  found  ,  a 
schoqt  of  her  own.     Surely  we  may  consider.  ^  &^.pror 

l)able  here  that  Mr.  Graves  did  not  intend  to  make  the 

"'■■■'  '  '      . . 

execution  of  his  benevolent  design^  with  respect  to  39 
^copsideriible  a  sum,  depend  upon  the  many  accidents 
which  might  intervene  to  prevent  the  transfer  of  Knighfs 
land  into  the  ownership  of  the  institution.  Who  can 
doubt  that  if  any  one  bad  said  ^^  you  mean  this  5000/. 
to  bp  used  in  building  on  the  present  land  at  Famham 
^Mfgl^\  he  would  have  answered  "  Aye,  or  any  other 
land  jrou  can  conveniently  buy  with  part  of  the  money." 
He^has  said  nothing  at  all  to  exclude  that  supposition, 
and  the  facts  do  not  prove  in  the  least  degree  that  he  did 
not  contemplate  it.  Indeed  the  institution  held  Knights 
land  under  a  power  of  selling  it  when  and  as  they  should 
please.  The  price  would  have  gone  to  the  building 
fu9d,  and  then  Mr.  Gravels  legacy  becomes  a  gift  to  a 
fupd,  part  of  which  must  be  vested  in  the  purchase  of 
land  in  order  that  the  rest  might  be  used  in  building ; 
and  neither  by  the  words  of  the  will,  nor  by  the  facts  of 
the  case  is  there  any  kind  of  restraint  imposed  which 
^hould  direct  the  use  of  the  legacy  towards  the  one 
purpose  rather  thaa  the  other,  if  it  once  found  its  way 

into  the  fund. 

I'  ••        ..        "  .   i 

I  am  therefore  of  opinion  that  his  Honor,  the  Vice- 
Chancellor,  has  come  to  a  sound  conclusion  upon  the 
subject,  and  th^t  the  decree  dismbsing  the  bill  must  be 
affirmed,  but  without  any  costs*  The  question  was  a 
very  fit  one  to  be  brought  here,  and  the  institudon 
would  not  have  discharged  its  duty  had  it  not  come  for- 

Vol.  III.  N  n  ward 
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ward  to  daim  the  l^acy.  I  further  conader  that  the 
next  of  kin  have^  by  the  decision,  obtained  a  fund  con- 
trary to  the  intention  of  the  testator  and  in  consequence 
of  his  ignorance  of  the  law,  and  of  his  omitting  expres- 
sions, which,  had  he  known  the  law,  he  would  assuredly 
have  inserted  in  his  will.  The  charity,  and  not  the  next 
of  kin,  were  intended  to  be  benefited ;  and  therefore  I 
give  the  costs  out  of  the  fund. 


Rolls. 

1835. 

Dec.  16. 


The  ATTORNEY-GENERAL  v.  The  CORD- 

WAINERS'  Company. 


Where  a  te^      JOHN  FYSHER,  by  his  wUl,  dated  the  81st  cSMard, 

tator  devised     c/ 

certain  estates         1547,  after  bequeathing  certain  legacies  to  charitable 

to  the  Cwd"  j^j  other  purposes,  proceeded  to  devise  as  follows :  — 
paDy  for  the     *'  I  do  give  and  bequeath  by  this  my  present  testament 

andrcrSbim-    ^^^  ^^  ^^  "°^^  ^^^  master,  wardens,  fellowship  aud 

ance  of  his       Company  of  the  craft  or  mystery  of  Cordwainers  within 

will  *  and 

gave  a  moiety   ^^  city  of  London^  and  to  their  successors  for  evermore^ 

^^?*b*"^      all  that  my  house  called  the  sign  of  the  Falcon^  with 

for  life,  and      all  the  tenements,  as  well  on  the  street  side  as  upon  and 

within  the  back  side,  to  have  and  to  hold  the  same, 

with  the  appurtenances  thereto  belonging,  situate  on  the 

specified  pay-    ^^^^  ^'^^  ^^  ^'  DunstarCs  parish  church  in  Meet  Streeij 

mentsto  be      for  the  only  interest,  use,  and  performation  of  this  my 

made  to  chap  -  , 

ritablepor-      last  will  and  testament  in  manner  and  form  following; 

Sbc^fficers^of  '^^'^^  ^^  ^  ^^^  ^^^^  ^  ^^^^  ^^^^  ^^^  ^^^  master,  wardens, 
the  Company,  fellowship  and  Company,  and  their  successors,  shall  with- 
with  a  gift 

over  to  his  ^^^ 

brother  in  fee,  if  the  Company  should  neglect  to  perform  his  will;  it  was  held,  that 
the  Company  took  a  beneficial  interest  in  the  rents  of  the  estates,  subject  'to  the 
payments  of  the  specified  sums  for  charitable  purposes ;  and  an  information  seedl- 
ing to  ha^e  the  whole  augmented  rents,  or  a  proportional  part  of  them  applied  to 
purposes  of  diarity  was  dismissed  with  costs. 


out  of  the 
remainder  of 
the  rents  di- 
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out  contradiction,  suit  or  delay,  peaceably,  gently,  and        18SS. 
quietly  pay,  or  cause  to  be  paid  to  my  brother  David         _t^' 
l^sker^  of  the  town  of  Shremsbwy^  one  annuity  or  yearly    Attobmkt- 
rent  of  6/.  sterlmg  yearly  during  his  natural  life,  to  be      ^w**^ 
paid  to  him  at  four  usual  terms  in  the  year,  that  is  to         The 
say,  &c.   Also  I  will  that  the  said  master,  wardens,  &c.     ^^1!^^^^ 
immediately  after  the  decease  of  the  said  David  Fifsher^ 
shall  pay,  or  cause  to  be  paid  to  Maty  Fysher^  wife  of 
the  said  David,  one  annuity  or  yearly  rent  of  405.,  to  be 
paid  at  two  terms  of  the  year,  that  is  to  say,  &C.,  to  con- 
tinue during  her  life,  if  the  said  Margaret  do  overlive 
the  said  David  Fysker  her  husband  ;  and  that  they  and 
their  successors  shall  yearly  distribute  and  bestow  in 
alms  within  the  parish  of  Si,  Dunstatfs  5L  sterling,  by 
12e£i  a  house,  to  every  poor  householder,  and  to  such 
as  shall  be  most  needy  and  poor,  by  the  discretion  of 
the  churchwardens  of  St.  Dunstan%  and  the  overseers 
of  this  my  last  will  and  testament.   And  I  also  will  that  , 

the  said  master,  wardens,  &c.,  and  their  successors  of  the 
Company  of  Cordwainers,  shall  yearly,  for  ever,  cause  a 
dirge  or  mass  to  be  sung  in  the  said  parish  church  of  St. 
DunstarCs  for  my  soul,  my  friends'  souls,  and  all  Christian 
souls.  And  I  will  that  the  said  masters,  and  wardens  of 
the  craft  aforesaid  shall  yearly  distribute  and  bestow  in 
alms  among  poor  people,  strangers  and  others  coming 
out  of  other  places  and  parishes,  the  sum  of  6s.  Sd. 
And  I  will  and  direct  that  all  such  as  be  master  and 
wardens,  or  shall  be  of  the  said  craft  of  Cordwainers, 
shall  be  present  at  my  dirge  and  mass,  and  at  the  distri- 
bution of  the  said  alms,  so  that  the  said  master  shall 
have  for  his  painstaking,  and  each  of  the  wardens  for 
their  painstaking,  once  in  the  year  to  be  done,  lOd. 
a-piece.  And  I  also  will  that  every  one  of  the  church- 
wardens of  St.  Dunstan*s  in  the  West  aforesaid,  being 
present  at  the  same  distribution,  shall  have  \2d.  a-piece 
yearly  for  ever.    And  after  certain  other  directions,  and 

N  n  2  a  devise 
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}6Sd.  a  devise  of  certain  estates  therein  mentioned  to  the 

^^Ij}^^  IMvid  Fisher  J  with  remainder  to  Nicholas  PameU  in  fee, 

Axzo»iisY-  subject  as  to  such  remainder  in  fee  to  the  payment  of  4^ 


9. 


a-year  for  the  charitable  purposes  therein  mendooed, 
The  and  after  giving  certain  other  pecuniary  legacies9  the  tes- 
JJ^m^  tator  proceeded  as  follows :  — "  And  all  the  residue  of  my 
goods  not  bequeathed  I  hereby  give  and  bequeath  to 
DasndFyshermyhroHti&Cy  whom  I  make  my  sole  execur 
tor  of  this  my  last  will  and  testament.  And  I  admit  for 
jny  overseer  and  supervisor  Robert  Fleetwood^  being  of 
the  King's  High  Court  of  Chancery ;  provided  always, 
that  if  the  said  master,  wardens,  fellowship  and  company 
of  the  craft  or  mystery  of  cordwainers  aforesaid,  do  not 
well  and  truly  perform,  fulfil,  and  keep  all  and  singular 
the  thing  and  things  above  said  by  them  to  be  observed) 
perfermed,  fulfilled,  and  kept,  but  do  cease  in  doing  of 
the  same  by  the  space  of  one  year,  contrary  to  this  my 
last  will  and  testament,  that  then  it  shall  be  lawful  for  my 
said  brother  David  FysAer  and  his  heirs,  into  all  the  said 
lands,  tenements,  and  other  the  premises  with  the  appur- 
tenances to  enter,  and  the  said  premises  to  keep,  have 
hold,  and  enjoy,  to  him,  his  heirs  and  assigns  for  ever ; 
and  the  said  master,  wardens,  fellowship,  and  Company, 
to  be  clearly  expelled,  discharged,  and  put  out  of  the 
premises." 

The  estate  devised  to  the  Company  consisted,  at  the 
date  of  the  will,  of  the  Falcon  Inn,  let  at  a  yearly  rent 
of  6^,  and  two  other  messuages,  let  respectively  at 
rents  of  5L  and  IZ.  6s.  Sd.  The  annual  rental  had  in- 
creased to  the  sum  of  358/.  The  Company  distributed 
the  sums  of  5/.  and  6s.  Sd.  annually  among  the  poor  of 
the  parish  of  St  Dunstan's  and  other  poor,  as  directed 
by  the  will ;  and  they  also  paid  some  other  small  sums, 
amounting  in  the  whole  to  21.  ns.  6d.,  to  the  minister, 
churchwardens,  and  officers  of  the  parish,   and,  after 

making 


Odidpttoy. 
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making  such  payments,  they  applied  the  surplus  of  the     ~  1859^ 

rents  to  the  general  corporate  purposes  of  the  company.     ^Ji**' 

X  he 

A*TOKWifiu 
The  information  prayed  that  the  Cordwainers*  Com-      ^^^^ 
pany  might  be  declared  to  be  trustees  of  the  rents  and         tTie 
profits  of  the  messuages  and  premises  devised  to  tbeti^;  ^^^o2wSlltaJ*^' 
that  an  account  of  the  rents  might  be  taken  against  the 
Company,  and  that  the  surplus  rents  might  be  applied 
in  augmentation  of  the  sums  of  5L  and  6s,  Sd.  given  to  the 
charitable  uses  and  purposes  mentioned  in  the  will,  either 
in  the  whole  or  rateably  with  the  other  sums  mentioned 
therein ;  or  that  some  other  proportional  or  reasonable 
augmentation  of  the  sums  directed  to  be  paid  for  cha- 
ritable purposes  might  be  made  out  of  the  increased 
rents,  in  performance  and  advancement  of  the  charitable 
intentions  of  the  testator ;   and  that  a  proper  scheme 
ihight  be  settled  by  the  Master. 

The  Defendants  by  their  answer  insisted  that  they  were 
devisees  of  the  estates  in  question,  subject  only  to  the 
payment  of  the  fixed  and  limited  sums  which  the  testator 
had  directed  to  be  paid ;  and  that  they  had  a  right,  as 
their  predecessors  had  always  done,  to  apply  the  surplus 
rents  to  the  uses  and  purposes  of  the  company. 

Upon  the  construction  of  the  will  two  questions  were 
raised ;  first,  whether  the  testator  intended  to  devote  to 
charitable  purposes  the  whole  income  of  the  estates 
devised  to  the  Company;  secondly,  if  the  whole  in- 
come were  not  so  devoted,  whether  the  objects  of  the 
charity  were  entitled  to  an  increase  in  the  sums  given 
to  them,  proportioned  to  the  amount  of  the  increased 
rents. 

Mr.  BickerstetH  and  Mr.  O.  Anderdon^  in  support  of 
the  information,  contended  that  the  frame  and  language 
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ISS3*       of  the  will  shewed  the  testator's  intentuMi  to  devote 
"^   -J  the  whole  of  the  property  devised  to  the  company  to 

Attob.vet-    charitable  purposes  with   the  exception   of  the  sums 
GsMSBAL      gjyen  to  the  (dicers  of  the  Company,  which  were  given 
The         for  services  to  be  performed ;  and  that,  with  that  ex- 
Company.     ceptioD,  the  Company  took  no  beneficial  interest  what- 
ever   under  this  devise.      Why  should   those  small 
sums  be  given   to  the  Company,  if  the  testator  in- 
tended to  give  them  the  whole  surplus?    It  was  im- 
material that  the  annuity  of  6/^   after  the  death  of 
«    the  testator's  brother  and  the  reservation  in  frvour  of 
the  widow,  was  not  expressly  disposed  of,  because  the 
general  charitable  intent  deducible  from  the  language 
of  the  will  rendered  such  an  express  dispositicfti  unne- 
cessary.   The  whole  rents  of  an  estate  mi^t  be  de- 
voted to  specific  charitable  objects,  as  in  J%e  Jie^brd 
School  case  (a),  and  that  furnished  a  strong  indication  of 
the  testator's  intention  to  devote  the  whole  property,  be 
its  future  increase  what  it  might,  to  chari^;  but  that  in- 
tention might  be  collected  from  any  other  indications  on 
the  face  of  the  will.     In  the  Mercers'  Company  v.  7%^ 
Attomey^Oeneral  (b\  by  a  deed  executed  in  1616  cer- 
tain premises,  then  let  upon  lease  at  a  rent  of  150/.,  were 
conveyed  for  a  nominal  consideration  to  persons  thereii| 
named ;  and,  by  another  deed  of  the  same  date,  it  was  de- 
clared that  the  grant  in  the  former  deed  was  upon  trust 
to  pay  the  rents  to  the  Mercers'  Company,  and  that  the 
Company  should  dispose  of  the  monies  to  various  speci- 
fied charitable  uses,  among  which  was  a  donation  to  the 
poor  brethren  of  the  Company.     These  charitable  gifts 
did  not  exhaust  the  existing  rent  of  150/.,  there  being  a 
surplus  of  95.  remaining  m  the  hands  of  the  Company ; 
and  yet  it  was  held  that  the  Company  were  trustees  of 
the  rents  and  augmented  rents,  and  that  the  surplus  was 

^  applicable, 

(a)  8  Co.  ISO.  C^)  2  BUgh  K.  S.  165. 
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applicable,  in  propcNrtion  to  the  increased  rents,  to  the        1883. 
payments  directed  by  the  deed.    In  that  case  it  was        '^^^  ' 
argued  that,  as  the  whole  of  the  income  was  not  entirely  Attohney- 
exhausted,  the  Company  were  to  be  considered  as  tnis-        "^^^^ 
tees  for  the  payment  of  the  particular  sums  only,  and         The       ^ 
that  they  took  a  beneficial  interest  in  the  surplus.    That     Cooipai^. 
argument,  however,  was  unsuccessful  in  the  Court  of 
fixchequer,  and  it  was  equally  unsuccessful  when  the 
case  was  afterwards  brought,  upon  appeal,  before  the 
House  of  Lords.     No  similar  argument  could  prevail 
in  this  case,  if  the  Court  should  be  of  ojMnion  that  the 
general  intent  of  this  testator  was  to  devote  his  property 
Co  charity.   .  In  the  present  case  there  was  only  a  re- 
maining sum  of  18s.  6€L  out  of  the  rents  existing  at  the 
date  of  the  will,  out  of  which  sum  the  cost  of  a  dirge  and 
mass  was  to  be  paid,  so  that  the  whole  rents  might  rea- 
sonably be  considered  as  having  been  exhausted,  and 
the  case  would  fall  exactly  within  the  principle  upon 
which  the  case  of  7%^  Mercef^s  Company  v.  7%e  Attorney* 
General  was  decided.     But  even  if  the  Court  should  be 
of  opinion  that  the  testator  had  not  devoted  the  whole 
income  of  his  property  to  charity,  still  the  objects  of  his 
charitable  bequests  were  entitled  to  an  increase  of  the 
sums  directed  to  be  paid  to  them  proportioned  to  the 
amount  of  the  increased  rents. 

Mr.  Pemberton  and  Mr.  Wakefield^  contra. 

This  is  one  of  the  class  of  informations  against  com- 
panies of  which  so  many  have  recently  been  instituted, 
after  the  affairs  of  those  companies  had  been  fully  ex- 
amined by  the  special  commissioners  appointed  by  the 
legislature,  —  instituted  without  the  slightest  regard  to 
the  interests  of  charity,  or  the  benefit  of  the  public,  but 
solely  with  a  view  to  costs.  The  information  has  received 
the  signature  of  the  Attorney-General;  but  it  is  impos- 

N  n  4  sible 


540  CASES  IN  CHANCERV. 


1  BBS.  sible  that  it  could  have  raoeived  the  deliberate  sanction  of 
'^  '^  ■  that  oflSoer.  No  case  can  be  foiuid  in  which  the  Court 
Attornu-  has  applied  the  whole  property  of  a  testator  to  charitable 
GsNK&Ai.  purposes,  unless  the  testator  has  expressly  given  it  to 
The  such  purposes,  or  his  intention  so  to  deyote  it  is  matter 
^mw^"  ^^  necessary  inference  from  the  language  or  dkpositiooa 
of  the  will.  There  are  two  classes  of  cases  in  which  the 
intention  of  the  testator  to  give  his  whole  property  to 
charity  b  inferred ;  first,  where  diere  is  a  general  de- 
claration of  his  charitable  intentions  in  the  outset  of  the 
will,  in  which  case  the  Court  fastens  upon  the  general 
declaration,  and  affixes  a  trust  upon  all  that  part  of  his 
property  which  is  not  specifically  disposed  o£  Anothier 
class  of  cases  is  where  there  is  no  such  general  dedaff- 
ation,  but  erery  shilling  of  the  existing  income  is  spe- 
cifically devoted  to  charitable  purposes.  On  the  otfaec 
hand,  where  there  is  no  such  general  declaration,  and 
where  there  are  charitable  bequests  which  do  not  6ii>> 
haust  the  whole  of  the  income,  there  the  charity  will 
take  what  is  given  to  it,  and  no  more.  These  {irinciples 
are  established  by  the  leading  authorities  on  this  sub* 
ject:  Thetford  School  case  (a),  Arnold  v.  Altomejf^ 
General  (£),  Attomey^General  v.  Mojfor  of  Caoen' 
try  {c)^  Aitome^General  v.  Johnson  {d).  The  only  case 
which  at  all  militates  against  these  principles  —  and 
even  that  case  is  not  wholly  incapable  of  being  recon- 
ciled with  them  —  is  The  Aitorney^General  v.  I^ris  (e), 
which  is  noticed  by  Lord  Eldon  in  the  Attomey-General 
V.  The  Mayor  of  Bristol  (g)  as  being  very  ill  reported* 
The  two  cases  cited  on  the  other  side  are  so  far  from 
furnishing  an  exception  to  these  principles,  that  they 
fall  within  both  the  rules  laid  down  &)r  inferring  the 

intentioa 

(a)  S  Co.  isa  (d)  Ambi,  19(X 

lb)  Show.  P.  C.  S2.  {e)  Ambl.  SOI. 

(c)  2  Vem.391.  and  7  Bro.  P.  {g)  8  Jac.  4r  W*  520. 
C.  S35.  Tond.  edit. 
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intention  of  the  testator.    In  Tie  Msreenf  Company  s.        ISSS.    , 
The  jUtamey-Generalj  the  deed  by  which  the  company         vh' 
were  constitoted  trustees  required  not  only  alt  the  &L-'  Avtobkiy- 
isting  rents,  but  all  the  future  rents  to  be  applied  to  the      ^»*bal 
purposes  of  the  will,  every  one  of  which  purposes  was  a    .     The 
charitable  trust,  a  circumstance  which  entirely  distin-     CMiupimy^ 
guishes  that  case  from  the  present     In  the  Thetfbrd 
School  case  there  was  a  specific  appropriation  of  every 
shilling  of  the  rents  to  charitable  purposes,  and  in  the 
Mercer^  Compam/  and  the  Attomey^General  there   was 
only  a  sum  of  9s.  unappropriated. 

As  to  the  other  point  raised  by  this  information,  that 
pajrments  directed  to  be  made  to  the  objects  of  the 
charity  ought  to  be  increased  in  proportion  to  the  in-' 
crease  of  the  rents,  those  payments  are  to  be  considered 
as  a  charge  upon  the  estate^  and  it  is  against  all  the  au- 
thorities to  contend  that  the  persons  entitled  to  the 
charge  are  also  entitled  to  derive  a  benefit  from  the 
increased  value  of  the  estate.  In  the  Matter  ofJordeyrCz 
Chi&ify  (a),  where  estates  were  devised  to  the  Fishmonger^ 
Company,  subject  to  a  charge^  to  distribute  among  the 
poor  1S8  quarters  of  coals,  or  else  money  to  buy  the 
same,  at  Bd.  a  quarter,  the  Vice-Chancellor  held  that  it 
was  optional  with  the  company  either  to  distribute  the 
coals,  or  the  money  at  the  specified  price,  and  that 
decision  was  affirmed  on  appeal. 

Mr.  fVray,  for  the  Solicitor-General,  who  was  made 
a  party  to  represent  the  interest  of  the  Crown  in  default 
of  an  heir,  submitted  that  the  testator's  brother  being 
appointed  by  the  will  residuary  legatee  of  all  his  goods, 
which  word  ^goods'  would  not  pass  the  surplus  rents, 

there 
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18SS.        there  was  a  reralting  trust  of  those  rents  to  the  heir, 
'j^^         And,  in  defiiolt  of  an  heir,  to  the  Crown. 
Atto»nxy- 

^^  ^  Mr.  Bickersieihj  in  reply. 

.The 

Company.  ^^  MASTER  of  the  RoLLS. 

The  first  question  is,  whether  this  testator  intended 
the  corporation  to  take  as  mere  trustees,  or  whether  he 
intended  to  give  them  any  beneficial  jnterest.  The  next 
consideration  is  whether,  if  the  corporation  were  to  take 
as  trustees,  they  were  to  be  trustees  for  mere  charitable 
purposes. 

It  does  not  appear  to  me  that  the  words  of  this  devise 
do  constitute  this  corporation  mere  trustees.  The  estate 
is  absolutely  given  to  them ;  not  upon  trust,  but  for  the 
use,  interest,  and  performance  of  the  testator's  wilL  It 
is  rathera  gift  upon  condition,  than  a  gift  upon  trust. 
They  are  to  take  the  estate  so  devised  to  them,  upon  con- 
dition that  they  perform  the  duties  which  by  the  terms  of 
the  will  are  imposed  upon  them.  Those  duties  are  not 
for  mere  charitable  purposes.  Half  the  property  that  this 
testator  disposes  of,  is  disposed  of  to  his  brother;  an 
annuity  of  6/.  is  given  to  his  brother  for  his  life ;  and 
after  his  brother's  death  there  is  no  disposition  of  this 
annuity,  except  that  21.  a-year  are  given  to  his  widow  if 
she  survived  him.  These  are  not  charitable  purposes. 
It  is  plain  that  a  beneficial  estate  was  intended  to  be 
given  to  the  Cordwainers'  Company,  because  the  testator 
expressly  declares  that,  if  the  condition  upon  which 
this  estate  is  devised  to  the  corporation  be  not  performed, 
the  brother  shall  enter  and  defeat  the  estate  given  to 
the  Cordwainers'  Company.  Defeat  what  estate  ?  An 
estate  given  to  them  in  mere  trust,  from  which  they 
were  to  derive  no  benefit  ?    Is  it  to  be  supposed  that 

this 
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this  was  considered  by  the  testator  in  the  nature  of  a        1883. 
penalty?    The  impositbn  of  a  penalty  for  non-per-         ■  -   "'^ 
formance  of  the  condition  implies  a  benefit,  if  the  con-     Attoknet- 
dition  be  performed,  and  is  inconsistent  with  any  other      GnnMAL 
intention,  than  that  the  testator  meant  to  give  a  bene-         The 
ficial  interest  to    the   Company  upon   the    terms   of  ^  c^^"' 
complying  with   the  directions  contained  in  his  will. 
There  is,  therefore,  no  trust  either  express  or  implied 
for  charitable  purposes  further  than  to  the  extent  of  the 
special  charge  imposed;  and,  upon  all  the  principles 
applied  in  this  court  to  such  a  case,  this  information 
must  be  dismissed.  « 

The  most  important  consideration  is,  whether  the  in- 
formation should  not  be  dismissed  with  costs.  I  regret 
that  the  name  of  the  Attorney-General  has  been  used 
on  this  occasion ;  for  I  cannot  but  suppose  that,  if  the 
attentbn  of  the  Attorney-General  had  been  sufficiently 
called  to  the  case,  he  would  not  have  sanctioned  thb 
proceeding  by  his  name.  It  is  true  that  his  name  is 
used ;  but,  considering  the  merits  of  the  case,  or  rather 
its  demerits,  I  must  dismiss  this  information  with  costs. 
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1834. 


1894. 

A^igutt  8t 

Jurisdiction 
of  the  Court 
in  regulating 
ihemana^ 
inent  of  free- 
scbooU,  and 
controlling 
the  conduct 
of  the  school- 
masters of 
iuch  chants 
able  founda- 
tions. 

Before  the 
statute  of 

C.21.  a  com- 
mission of 
charitable 
uses  could  not 
be  issued  by 
Commisdon- 
ersoftheGreat 
Seal.    A  de- 
cree of  Com- 
missioners of 
charitable 
uses  made 
during  the 
Common- 
wealth in 
1649,  when 
there  was  no 
Lord  Chan- 
cellor or  Lord 
Keeper,  was, 
therefore 
held,  upon 
appeal,  to  be 
a  nullity. 


The  ATTORNEY-GENERAL  v.  The  Governors  of 
ATHERSTONE  Free-School. 

rilHE  information  and  bill  were  filed  by  the  Attomey- 
General)  at  the  relation  of  WiUiam  Bradley^  and 
by  JVilUam  Bradley  against  the  Governors  of  Atherstane 
Free-school,  and  prayed  in  substance  that  the  rights  and 
duties  of  the  Relator  and  Plaintiff  as  schoolmaster  .of 
the  firee-school  might  be  ascertained,  that  he  might  be 
declared  to  beentitled  to  the  surplus  rents  and  profits 
after  deducting  the  expenses  of  the  management  of  the 
charity ;  that  ah  account  might  be  taken  of  the  rents  and 
profits  received  by  the  Defendants,  the  governors  of  the 
free-school,  since  the  21st  of  March  1817,  and  that  if 
their  receipts  should  be  proved  to  have  exceeded  their 
expenditure,  they  might  be  decreed  to  pay  the  balance 
to  the  Relator  and  Plaintiff.     By  the  decree  made  at 
hearing  of  the  cause  on  the  12th  of  December  1827,  it 
was  referred  to  the  Master  to  take  an  account  of  the 
rents  and  profits  of  the  estates  belonging  to  the  charity 
received  by  the  Defendants;  to  inquire  and  state  to  the 
Court  what  were  the  rights  and  duties  of  the  school- 
master,  and  to  settle  a  scheme  for  the  management  of  the 
charity.     The  Master  made  his  general  report  on  the 
8th  of  February  1832.     The  Defendants  took  seven  ex- 
ceptions to  that  report,  which  were  heard  on  the  25th  of 
April  1852  before  the  Master  of  the  Rolls,  who  over- 
ruled four  of  those  exceptions  and  allowed  the  rest 
From  his   Honor's  decision  as  to  the  four  exceptions 
which  were  disallowed,  the  Defendants  presented  a  pe- 
tition of  appeal  to  the  Lord  Chancellor.    The  nature  of 
the  exceptions  is  fully  stated  in  his  Lordship's  judgment. 


Mr. 
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Mr.  Kfiight  and  Mr.  Cooper^  for  the  appellants. 
The  SoUcitor-General  and  Mr.  James  RusseU,  contra. 


The  Lord  Chancellor. 

In  this  case,  by  letters  patent  of  the  15th  year  of  0ie 
reign  of  Queen  Elizabeth^  after  reciting  gifts  of  money 
to  be  laid  out  in  land  for  the  support  of  a  school  at 
Atherstone  in  the  county  of  Warmck^  it  was  ordained 
that  there  should  be  twelve  men  o^  Atherstone^  to  be  called 
Governors  and  Keepers  of  the  possessions  of  the  Charity, 
and  they  were  thereby  incorporated,  and  power  was 
given  to  them  of  choosing  a  schoolmaster,  and  making  re- 
gulations respecting  his  conduct  and  stipend.  In  the 
year  1607  the  governors  of  the  school,  who  had  been 
appointed  under  that  foundation,  made  certain  orders 
and  regulations  in  exercise  of  their  authority,  whereby 
it  was  ordered  that  the  produce  of  the  charity  lands, 
above  the  sum  of  220/.,  should,  after  defttiying  the  ne- 
cessary expences,  be  kept  by  the  bailiffs  (who  were  the 
collectors  of  the  rents)  for  contingencies,  for  the  term 
of  twenty-one  years ;  and  other  directions  were  thereby 
given,  such  as  that  the  master  should  keep  one  key  of 
the  chest,  and  so  forth. 


1834. 

'  The 
Attoanst- 

GSNEAAL 
O. 

The 
Governors  of 
Atbbbsmnb 
Free  School 

Atiguits* 


In  the  year  1649,  by  a  decree  of  the  commissioners 
of  charitable  uses,  the  rents  of  the  charity  lands 
were  adjudged  to  be  for  the  support  of  the  school 
and  of  the  schoolmaster,  and  a  feoffinent  made  of  the 
land  was  declared  to  be  illegal.  The  rents  were  at  that 
time  only  28/.  65.,  of  which  20/.  were  paid  to  the  master. 
In  the  year  1669  another  decree  was  made,  and  a  pasture 
callcH  the  Moor  was  declared  to  belong  to  the  school- 
master of  the  school.  It  appears  that  the  decree  in  1649 
was  strongly  opposed  by  the  governors  of  the  school, 

and 
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1834.        and  they  took  exceptions  to  it,  and  treated  it  throngh- 

■  j:.  ■  '     out  as  illegal  and  invalid  for  a  reason  I  shall  afterwards 

Attorney-     advert  to. 
Genebal 

V. 

The  Mr.  Bradley  was  elected  master  of  the  school  in  1 81 7* 

Atheestonb  ^hen  he  signed  an  agreement  with  the  governors  to  ac- 
Free  School,  eept  a  stipend  of  llOZ.  a  year,  and  to  follow  certain  re- 
gulations prescribed  by  the  governors.  A  similar 
agreement  had  been  signed  by  his  predecessor,  and  it 
had  been  stated,  in  the  advertisement  which  announced 
the  election,  that  the  master  would  be  expected  to  sign 
such  an  agreement  Differences  afterwards  arose  be- 
tween Mr.  Bradley  and  the  governors,  and  owing 
to  those  differences,  the  school  has  not  prospered,  for 
there  are  only  two  boys  on  the  foundation.  This  &Iling 
off  is  ascribed  by  the  trustees  to  the  conduct  of  Mr. 
Bradley.  The  object  of  this  information  was  to  obtain 
for  Mr.  Bradley  the  surplus  rents  of  the  premises,  and 
to  set  aside  the  agreement  of  1817.  The  Vice-Chan- 
cellor  referred  the  whole  matter  to  Master  Cross,  who 
reported  in  favour  of  the  schoolmaster.  Exceptions 
were  then  taken,  most  of  which  have  been  overruled. 
The  cause  has  been  before  the  Vice-Chancellor  and  the 
Master  of  the  Rolls,  who  appear  to  have  concurred  in 
the  opinion  that  the  master  had  made  out  his  claim. 

This  is  an  appeal  against  such  decision ;  but  what  I 
*  have  now  chiefly  to  dispose  o^  is  the  appeal  from  the 

judgment  of  the  Master  of  the  Rolls,  on  the  exceptions 
taken  to  the  Master's  report.  Those  exceptions  are  seven 
in  number.  Four  of  them  have  been  over-ruled ;  three 
were  allowed,  and  as  to  those  three  there  is  no  appeaL 
The  four  that  were  over-ruled  are  the  subject  of  present 
consideration ;  and  in  order  to  form  an  accurate  judg- 
ment of  those  four,  and  especially  of  the  first,  it  Is  ne- 
cessary to  look  at  the  decree  of  his  Honor,  which  re- 
ferred the  matter  to  the  Master. 

The 
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The  decree  was  that  it  should  be  referred  to  the        1884. 
Master  in  rotation  to  inquire  and  state  to  the  Court         _,.      ' 
what  estates  there  were   belonging  to  the  charity  in     Attokmit- 
question  in  this  cause^  and  at  what  rents  the  same  were      ^^^^^^ 
let  respectively;   and  that  the  Master  should  take  an         The 
account  of  the  rents  and  profits  of  the  sud  estates   ATHxTnoNx 
received  by  the  Defendants,  (the  governors)   and  by    ^^^^  School 
John  HinckSf  and  by  any  or  either  of  thenii  or  by  any 
other  person  or  persons  by  their  or  any  or  either  of 
their  order,  or  for  their  or  any  or  either  of  their  use; 
and  that  the  master  should  inquire  and  state  to  the 
Court)  what  the  rights  and  duties  of  the  schoolmaster 
of  the  free  grammar  school  of  William  Devereusj  ThO' 
masFulner,  and  Amias  HiU,  in  the  pleadings  mentioned, 
were ;  and  the  Master  was  to  approve  of  a  proper  scheme 
for  carrying  the  trusts  of  the  charity  into  execution; 
and  any  of  the  parties  were  to  be  at  liberty  to  lay  pro- 
posals before  the   Master  for  that  purpose;    and  it 
was  ordered  that  the  Defendants  and  governors  should 
pay  to  the  complainant,  William  Bradly^  out  of  the 
balance  admitted  to  be  in  their  hands  on  account  of  the 
said  charity  estates,  and  the  future  rents  and  profits  of 
the  said  estates,  the  arrears  of  the  said  salary  of  110/., 
and  his  said  salary  in  future,  as  the  same  should  become 
due,  until  the  further  order  of  the  Court;  but  the  same 
was  to  be  widiout  prejudice ;  and  the  Master  was  to  be 
at  liberty  to  state  any  circumstances  specially  to  the  Court, 
at  the  request  of  either  parties.     And  the  Defendants, 
by  their  counsel,  undertaking  not  to  put  the  bond  in  the 
pleadings  mentioned,  dated  the  19/A  of  Jim^  1817,  in 
iuit,  the  said  bond  was  not  to  be  put  in  suit  until  the 
further  order  of  the  Court ;  and  the  parties  were  to  pro- 
duce before  the  Master,  upon  oath,  all  books,  papers, 
and  writings  in  their  custody,  and  were  to  be  examined 
upon  interrogatories  as  the  Master  should  direct,  who»  in 
taking  the  accounts,  was  to  make  to  the  parties  all  just 

allowances ; 
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1884.       allowances ;   and  further  directions  and  costs  were  re- 
The         served,  and  any  of  the  parties  were  to  be  at  liberty  to 
AxToaNiY-    apply  specially. 

V, 

The  f  1,^  Master  first  of  all  made  a  separate  report  on  the 

Go?eriion  of  r  r 

Ath£A8toiie  rights  and  duties  of  the  schoolniasteri  finding  in  sob* 
tree  School  gtance  that  the  schoolmaster  was  entitled  to  the  house 
and  school-house  rent-free,  and  to  the  whole  surplus 
rents  and  profits  of  the  charity,  after  paying  the  expen- 
ces  attending  the  support  and  maintenance  of  the  chari^ 
and  other  expences,  according  to  the  statutes  and  orders 
made  by  the  governors ;  and  that  it  was  his  duty  to 
teach  grammar  to  the  boys  and  young  men  at  the  school, 
subject  to  the  rules  and  orders  made^  or  to  be  duly  made 
by  the  governors.  To  this  separate  report  the  Defend- 
ants  took  an  exception,  contending  that  the  schoolmaster 
was  only  entitled  to  such  proper  and  reasonable  salary 
as  the  governors,  at  his  nomination,  might  agree  to  give 
him,  and  to  the  use  of  the  house  and  school  at  a  nomi- 
nal rent,  if  any,  as  well  as  to  five  acres  of  the  Moor, 
lately  fenced  ofi^  but  the  latter  at  the  pleasure  of  the 
governors  according  to  an  order  duly  made  in  1780; 
and  the  Defendants  denied  the  authority  of  the  decrees 
of  1649  and  1669. 

On  this  exception  his  Honor  referred  it  back  to  the 
Master  to  review  his  separate  report  as  to  the  school- 
master's rights,  taking  into  consideration  the  fitness  of 
the  governors  retaining  in  their  hands  a  reasonable 
portion  of  the  rents  for  repairs  and  contingent  expences, 
the  residue  going  to  the  schoolmaster,  and  the  Defend- 
ants' dqx>sit  was  ordered  to  be  returned.  The  Master 
then  made  his  general  report  that  200/.  was  a  fit  sum 
to  be  retained  by  the  governors  for  the  year  1831,  and 
60/.  for  every  future  year ;  that  25L  ought  to  be  laid  out 
to  accumulate  and  form  a  fiind  for  the  contingent  ex- 

pences 


CASES  IN  CHANCERY.  549 

pences  of  necessary  buildings,  and  that  the  surplus       18S4. 
yearly  income,  after  such  deductions,  should  go  to  the         yL 
schoolmaster.    He  funher  approved  of  a  scheme,  wUch    Attobnsy- 
18,  in  substance,  to  this  effect,  — that  there  shall  be      CJekbeal 
twelve  keepers  or  governors  resident  at  Atherstone;        Tlie 
that  vacancies  in  the  body  by  death,  resignation,  or  Athkrstovb 
non-attendance  at  meetings  for  one  year,  shall  be  filled  up    ^^^  School, 
by  a  majority  of  the  other  governors  out  of  residents  at 
Atherstone ;  and  If  the  vacancy  be  not  filled  up  in  six 
months,  that  the  Bishop  of  Lichfield  and  Coventryy  who  is* 
the  diocesan,  shall  nominate;  that  a.  bailiff  or  receiver 
shall  be  chosen  from  among  the  governors  by  them* 
selves ;  that  the  schoolmaster  shall  be  chosen  by  the 
governors,  and,  in  default  of  them,  by  the  Bishop. 

To  this  report  the  Defendants  took  exceptions,  upon 
four  of  which  they  have  appealed  from  the  judgment  of 

the  Master  of  the  Rolls. 

> 

The  first  of  these  exceptions  was  founds  on  the 
circumstance  of  the  Master  having  omitted  to  con- 
sider ttie  state  of  fiicts  and  three  several  affidavits 
carried  in  on  the  part  of  the  Defendants,  as  well 
as  the  bond  and  agreement  entered  into  with  the 
schoolmaster  in  the  year  1817*  His  Honor  over- 
ruled this  exception;  and  I  am  of  opinion  that  he 
came  to  a  right  conclusion.  The  state  of  facts  and 
the  affidavits  related  to  the  schpolmaster's  conduct;  and 
this  formed  no  part  of  the  matters  referred  to  the 
Master  for  his  consideration  either  by  the  original 
decree,  as  I  have  stated  it,  or  by  the  order  referring  it 
back  on  the  exception  taken  to  the  separate  report. 
At  the  same  time  the  whole  substance  of  the  facts  stated 
in  the  documents  that  were  rejected  was  in  another 
shape  brought  before  the  Court  by  the  depositions ;  so 
that  in  truth  no  light  has  been  shut  out  by  the  course 

Vol.  hi.  O  o  which 
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18S4.       which  the  master  todtf  and  of  which  hu  Honor  ap- 
W^    proved. 

GwEAAt         rj.^^  second  exoq>tion  is  of  more  importaiice.    It  a(v 
ne         plies  to  the  scheme  approved  by  the  Master,  and  rests 
Athxutonb   ^^  ^"  ground,  that  no  power  of  removing  the  school- 
Free  School   master  or  controlling  him — no  authority  over  him  —  b 
given  to  the  governors,  who  are  merely  to  choose  him, 
and  after  that,  lie  is  to  be  independent  of  them  and  of 
every  one  else* 

I  am  of  opinion  that,  if  the  other  parts  of  the  scheme 
are  to  stand  without  any  alteration,  the  visitatorial  power 
is  rightly  withholden  from  the  governors.  Those  go- 
vernors are  necessarily  tradesmen  of  MhersUme^  highly 
respectable  in  their  stations,  no  doub^  and  very  fit  to  be 
intrusted  with  the  management  of  the  schooPs  pecuniary 
affairs ;  but  not  the  fit  persons  to  exercise  the  delicate 
office  of  visiting  fi.  learned  institution.  The  visitatorial 
power  is  discretionary  and  absolute.  It  is  exercised  in 
private,  without  any  hearing  of  parties  in  the  presence 
of  each  other,  as  in  a  cause;  nor  have  the  courts  of  law 
ever  interfered,  further  than  to  put  the  power  in  motion, 
and  there  leave  it;  insomuch  that  even  as  to  the  manner 
of  hearing  a  party  subject  to  the  power,  the  vjsitor  has 
always  been  left  to  determine  for  himself  in  what  way 
he  shall  hear,  and  to  hold  that  a  hearing,  which,  in  any 
other  case,  could  hardly  with  any  accuracy  receive  such 
a  name.  These  things  are  so  femiliar,  that  no  authorities 
need  be  cited  for  them ;  but  tlie  reasoning  of  the  Court 
of  King's  Bench  in  the  celebrated  case  of  Dr.  Paooh  in 
the  year  1811,  reported  under  the  name  of  The  King  v. 
The  Archbishop  <^  Canterbury  {a)  strongly  illustrates  the 
absolute  nuture  of  a  visitor's  discretion. 

*  Npw 


CASES  IN  CHANCERY.  551 

Horn  can  it  be  said  that  the  beiog  sabject  to  soch  an        1884. 
anibority  Tested  in  twelve  tradesmen  would  suit,  or  would     ^  '•Hmi    ' 
entice  a  person  of  liberal  education  and  endowments^    Attobmbt- 
and  such  a  person  as  the  school  ought  to  have  the  ad-      ^^^uisa^L 
fsntage  of?    I  think  not ;  and  this  is  a  strong  reason      .  Tbe 
against  so  entrusting  it,  independently  of  the  other  most   Atbbmtomb 
material  consideration!  that  from  their  habits  and  quali-    Fk^  ScfaooL 
6cadoBS  those  respectable  persons  could  not  be  expected 
ably  and  beneficially  to  the  charity,  or  even  satisfiMtorily 
to  themselves,  to  administer  such  a  trust    Therefore  I 
think  this  exception,  resting  on  such  grounds,  was  pro- 
perly overruled. 

Bat,  the  whole  matter  bang  brought  before  m^  I 
have  Co  consider  whether  the  scheme  is  liable  to  no  other 
exception  in  this  respect.  Indeed,  without  any  violence 
to  tbe  second  exception,  it  may  easily  be  made  to  cover 
this  other  objection  to  the  view  taken  by  the  Master, 
—  that  he  makes  tbe  schoolmaster  subject  to  no  control 
whatever,  —  not  only  to  no  control  of  the  governors 
alone,  and  acting  unrestrained  as  vbitors,  but  also  of  the 
governors  acting  with  or  under  any  one  else.  Now  I 
am  most  clearly  of  opinion  that  making  a  schoolmaster 
wboHy  exempt  from  superintendence  is  one  of  the 
worst  arrangements  posnble,  both  for  himself  and  for 
the  institution  of  which  he  forms  the  proauoent  part. 

Tbe  existence  of  the  school  is  exposed  to  imminent 
hazard  by  such  a  scheme ;  its  useful  existence  for  the 
purposes  of  its  foundation  is  rendered  barely,  and  but 
barely,  possible.  To  such  defects  in  old  institutions  I 
trace  the  melancholy  result  which  meets  us  in  every  part 
of  the  country,  where  we  can  hardly  open  our  eyes  with- 
out seeing  fine  endowments  wholly  perverted  from  their 
original  uses,  and  supporting,  not  masters  to  teach  freely  ' 

all  who  desire  education  and  have  not  the  means  of  ob-  . 

O  o  2  taining 
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18S4.        taining  it,  and  whom  the  (hous  bounty  of  the  founders 


The 


intended  to  help ;  but  masters  who  make  a  large  profit 
AnoRirxT-    t>y  taking  wealthy  pupils  and  discourage  their  humbler 
GmxftAL     GOunti7men  from  sending  free  scholars,  lest  such  an  as- 
Th'e         sociation  should  produce  displeasure  to  the  more  re- 

AtISStoTb^  ^°^  P"P^^  *°^  ^^^  ™*'^  *°^  *®™'®  relations.     Tlie 
Free  School   doors  are  indeed  Open  to  the  poor.    The  free  scholar 
may  come»  if  he  chooses,  and  will  venture;  and  if  he 
dreads  not  the  frown  and  the  scowl  reserved  for  his  ose^ 
he  may  be  taught  grammar  by  the  teacher,  and  the 
highest  of  tutelage  is  within  his  reach ;  but  no  active 
finger  will  beckon  him  to  approach  —  no  open  arm  will 
welcome  his  arrival  —  no  cordial  hand  will  receive  and 
will  tend  him ;  and  all  services  and  all  attentions  will 
be  pointed  elsewhere.    The  spectacle  accordingly  meets 
us,  at  every  step  we  make  through  this  munificently 
endowed  land,  of  buildings  with  all  the  outward  sym- 
bols of  free  schools  —  halls,  offices,  houses,  —  every 
thing,  but  free  scholfMrs.     There  is  no  exclusion,  no 
prohibition ;  the  doors  are  opened,  but  darkened  by  no 
entering  throngs ;  the  house  is  magnificendy  provided 
for  the  reception  of  higher  guests  —  the  master  sedulous 
in  his  care  of  their  tuition  —  the  ushers  in  whatever  force 
their  numbers  may  require — the  instruction  ample  and 
various  in  all  the  accomplishments  their  estate  and  con- 
dition may  demand.    No  such  spectacle  coulcf  ever  be 
exhibited,  if  the  schoolmasters  were  generally  undej  due 
control ;  and  Atherstone  school,  for  want  of  that  whole- 
some superintendence,  appears  to  have  fallen  exactly  into 
'    the  same  track  with  Pocklington^  and  so  many  others ;  for 
there  are  now  but  two,  and  sometimes  but  one  scholar 
to  receive  the  benefit  of  the  foundation.     What  then  is 
the  remedy  ?   I  am  of  opinion  that  the  Master  has  done 
well  in  vesting  the  government  in  twelve  residents  of 
Atherstanej  and  in  giving  the  Bishop  of  the  diocese  a 
,  share  in  the  election  both  of  governors  and  school- 
masters, 
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mastersi  because  in  so  doing  he  has  followed  the  pro-       .1884. 
visions  of  the  foundation;  but  he  ought  to  have  had         -j      * 
regard  to  the  power,  which  is  also  given  by  the  found-    Attokmit- 
ation  to  the  governors,  of  making  rules  und  ordinances      ^*»»^ 
to  be  inviolably  observed  for  the  governance  and  di-         The 
rection  as  well  of  the  schoolmaster  as  of  the  scholars,    atubbtone 
and  my  opinion  is  that,  following  the  same  principle  re-   ^^^^  SchooL 
cognised  by  the  foundation,  he  should  have  vested  in 
the  governors  and  Bishop  concurrently  the  power  of 
suspension  and  amotion.     This  is  a  great  defect  in  the 
scheme.     Let  the  report,  therefore,  be  referred  back  to 
the  Master  with  directions  to  review  the  same,  and  ap- 
prove of  some  convenient  form  of  joint  regulation,  to  be 
given  to  those  parties  concurrently,  but  with  the  Bishop's 
assent  as  a  sine  qu&  non. 

The  next  exception  rests  on  the  ground  of  the 
finding  that  the  schoolmaster  is  entitled  to  the  whole 
surplus,  after  paying  200^  for  one  year,  and  60/.  a 
year  afterwards  for  contingent  expenses,  the  Defend- 
ants contending  that  only  a  reasonable  sum  should 
be  allotted,  and  that  this  should  be  made  the  subject 
of  agreement  with  the  schoolmaster  at  his  appoint- 
ment. The  Master  of  the  Rolls  has  overruled  this, 
exception  with  one  variation :  he  has  added  to  the 
Master^s  finding  these  material  words  **  or  such  other 
snm  as  the  governors  or  keepers  may  under  other  cir- 
cumstances  order."  I  think  his  Honor  was  fully 
justified,  both  on  the  reason  of  the  thing,  and  by  the 
very  terms  of  the  foundation,  which  gives  the  governors 
the  power  of  making  ordinances  touching  the  rents,  and 
the  salary  or  stipend  of  the  master.  With  this  addition 
then  I  do  not  at  all  quarrel.  But  it  remains  to  be  seen 
whether  or  not  the  Master  and  his  Honor  have  taken  a 
sound  view  in  the  main  part  of  this  finding,  namely,  that 
the  master  has  a  right  to  all  the  surplus  profits.     The 

O  o  3  mode 
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18S4.  mode  contended  for  by  the  Defandsnts,  is  oertunly  to 
be  avoided  if  possible.  Bargains  made  at  the  enttanee 
of  the  master  are  not  to  be  eneoaraged,  if  he  is,  as  he 
henceforward  will  be,  placed  under  proper  and  super- 
intending  authority  —  not  Tisitatorial  authority.  It  is 
^^^jjJJJ^J^^  better  he  should  have  emolumenU  to  be  fixed  by  the 
Fres  School  endowment,  or  by  general  rules  made  under  it  Bat 
then  this  endowment  plainly  contemplates  the  authority 
to  be  exercised  by  the  governors  from  time  to  time  of 
making  ordinances  as  to  the  schooImaster^s  stipend. 

The  words  are,  *^  that  the  same  keepers  and  governors, 
and  their  successors,  or  the  major  part  of  them,  from 
time  to  time  thereafter,  as  often  as  need  shookl  require^ 
should  make,  and  should  be  able  to  make^  fit,  necessary, 
and  wholesome  statutes,  decrees,  and  ordinances  in 
writing,  concerning  and  touching  the  ordinance,  govern- 
ance, and  direction,  as  well  of  the  schoolmaster  and  of 
the  scholars  of  the  sdiool  aforesaid  for  the  time  being, 
and  of  the  stipend  or  salary  of  the  same  schoolmasteri 
as  of  other  things  concerning  the  same  schod,  and  the 
order,  government,  preservation,  and  disposition  of  the 
rents,  revenues,  and  hereditaments  aforesaid,  which  said 
statutes,  decrees,  and  ordinances  so  to  be  made^  her  said 
Majesty  did  by  those  presents  command  to  be  firom  time 
to  time  inviolably  observed  according  to  the  tenor  and 
efiect  thereof  for  ever."  And  again,  '*  diat  all  the  issues, 
rents,  and  revenues  of  all  the  aforesaid  lands,  tenement^ 
and  possessions,  as  well  by  the  aforesaid  TTkomas  Fidner 
and  AmioB  HiU^  theretofore  given  and  bequeathed,  as 
thereinafter  to  be  given  and  assigned  to  the  aforesaid 
keepers  and  governors  of  the  possessions,  revenues,  and 
goods  of  the  free  schocrf  aforesaid,  and  to  their  successors 
as  aforesaid,  from  time  to  time,  to  be  converted  to  the 
support  of  the  master  of  the  school  aforesatd  for  the 
time  being,  and  to  the  support  and  in  maintenance  of  the 

lands 
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lands  and  tenements^  possessions,  and  hereditamenls 
aforesaid ;  and  also  to  the  uses  and  intents  to  be  con- 
tained and  specified  in  tb^  statutes  and  ordinances  in 
writing,  to  be  thereafter  made  by  the  aforesaid  keepers 
and  governors  and  thar  successors,  and  not  othenriaei 
nor  to  any  other  uses  or  intents.^ 

Now,  these  words  plainly  give  the  governors  a  power 
over  the  scboolniaster^s  salary,  and  that  power  may  be 
exercised  by  varymg  it  from  time  to  tiroe^  and  they  are 
also  enabled  to  apply  the  surplus  to  other  purposes. 
Even  the  CHdinance  of  March  1607,  which  the  school- 
master  much  relies  upon,  contains  nothing  contrary  to 
this  discretion ;  for  it  says  only  that  the  bailifi  shall  do* 
liver  over  yearly  tbe  surplus,  and  that  the  schoohnastcr 
shall  have  one  of  the  keys  of  the  muniment  chest 

I  can,  therefore^  see  no  reason  to  support  the  finding 
that  the  whole  surplus  belongs  to  the  schodmasler, 
unless  it  be  contended  that,  the  whole  fimda  bemg 
destined  to  support  a  grammar  school,  no  other  school 
can  be  mmntained  out  of  them.  But  then  the  govemors 
are  not  bound  to  maintain  a  grammar  schoc^  with  only 
one  schoolmaster  and  no  ushers.  Nay,  they  have 
other  purposes  strictly  connected  with  keeping  a  gram- 
mar school,  and  which  may  be  farthered  by  applying  a 
portion  of  the  rents;  so  that  I  can  have  no  doubt  of  tbie  . 
foundation  and  ordinances  of  1607,  taken  together, 
leaving  the  control  of  the  fund  in  the  governors,  and 
leaving  them  the  power  of  attaching  a  reasonable  salary . 
to  the  office  of  the  master.  But  then  this  must  be  done 
b/  general  regulation  or  ordinance ;  and  I  am  of  opinioo, 
that  it  was  very  wrong  to  do  it  by  way  of  agreemeat  with 
tbe  schoolmaster  on  his  appointment*  It  would  have 
been  much  more  correct  to  have  made  a  general  rule, 
as  usual  as  to  his  salary,  and  then  have  made  the  ap- 

Oo  4  pointment 
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1854.       pcHBtnent    ,Tfae  coiine  whidi  has  been  parsued  opens 

-i  the  door  to  bergainiiig  and  to  abuses  of  a  dangerous 

AnoBim-    kind.  -  Furthennore^  in  making,  the  general  regulations 

uaMttAx.     ^  ^  stipend,  the  gOTemors  are  to  exercise  a  sound 

The        discretion ;  and  if  they  do  not,  it  b  matter  of  review  by 

ATaunoNs   ^^  Court  by  information  or  by  petition.    The  decree 

FffssBcbooL    of  1649^  on' which  the  report,  as  well  as  his  Honoris 

tMtler  overruling  the  third  exception,  proceeds,  migh^  in- 

<leed,  have  sustuned  that  reporti  and  rebutted  the  grounci 

of  the  thurd  exception.    But  thb  decree  is  the  subject  of 

the  fourth  excq)tion,  to  which  I  am  now  come* 

The  fourth  exception  is  taken  to  the  Master^s  having 
allowed  the  decree  of  the  commissioners  of  charitable 
uses  in  1649  to  be  used  before  him,  and  to  his  having 
proceeded  upon  the  finding  in  that  inquisition.  My 
opinion  continues  to  be,  as  I  expressed  it  at  the  hearing 
of  this  exception,  that  this  decree  is  a  mere  nullity.  It 
was  pronounced  when  there  was  no  Lord  ChanceU<N?  or 
Lord  Keeper,  being  a  few  months  after  the  execution 
of  Charles  L;  and  the  validating  acts  referred  to  do 
sot  in  any  way  whatever  give  it  force  and  efiect  It  is 
stated  in  Duie{a)f  that  there  can  be  no  commbsion  of 
charitable  uses  issued  by  commissioners,  but  only  by 
the  Lord  Chancellor  or  Lord  Keeper;  and  there  b  no 
•authority  the  other  way  as  applicable  to  the  decree  of 
1649.  The  statute  confines  the  power  to  the  Chancellor 
and  Keeper  in  terms,  and  to  the  Chancellor  of  the 
duchy  of  Lancaster  i  and  Duke  says,  *<  The  King  may 
name  commissioners,  notwithstanding  the  words  of  the 
statute  that  the  Lord. Chancellor,  &c.  shall  award  com- 
missions, &c. ;  but  commissioners,  who  have  the  custody  of 
the  Great  Seal  dnrmg  the  vacancy  of  the  chancellorsbip^ 
cimnot  award  a  commission  by  virtue  of  thb  act"  Now, 
,  besides 

{a)  Bndgman^  ed.  p.  139.         ^ 
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bttides  this  being  in  Dute-— a  book  of  authority'^ the       1884. 
seventh  chapter,  in  which  the  passage  occurs,  is  a  col-         ,^ 
lection  of  Seijeant  Maoris  learned  readii^s,  and  no    Attoiiivy- 
authority  can  be  higher  than  this ;  for  the  Serjeant  was      ^'^^^ 
the  person  appointed  by  the  House  of  Commons  to  draw         The 
the  statute  of  the  43d  of  Elizabeth  itself.     It  required   A«I2]!!^n 
such  authority  to  give  this  limited  construction  to  the   l^reeflchoeL 
act,  because  otherwise  we  might  have  been  well  justified 
in  holding,  that  a  power  given  to  the  Lord  Chancellor  or 
Lord  Keeper  —  above  all  to  the  Lord  Keeper  —  must 
also  be  understood  as  vested  in  commissioners  for  the 
custody  of  the  Great  Seal.     The  statute  of  1  ^.  4*  M. 
e»  SI.  placed  the  commissioners  in  all  respects  upon  the 
same  footing  with    the  Lord  Chancellor   and  Lord 
Keeper.    But  this,  so  far  from  shewing  that  the  com- 
missioners, in  the  reign  of  Charles  II.,  or  during  the 
Commonwealth,  had  the  like  power  and  authority,  is 
rather  an  argument  the  other  way;  the  statute  being 
prospective  merely. 

I  have  dwelt  upon  this  matter  the  rather,  because 
Chief  Baron  Comyn^  in  his  Digest  (a)  has  said,  that  the 
Lords  Commissioners  may  issue  a  commission.  He 
adds,  however,  **  contra  per  Moore^  Duke^  144;"  that 
is,  he  allows  that  Sir  Francis  Moore  had  given  an  op- 
posite opinion. 

The  great  authority  of  Comply  however,  becomes  of 
no  avail  to  the  relator  in  support  of  the  judgment  be- 
low in  this  case ;  for  it  is  given  by  the  able  and  learnt 
Chief  Baron  after  the  statute  of  William  and  Jtfory,  and, 
consequently,  must  be  taken  to  be  with  reference  to  the 
then  state  of  the  law.  The  only  inadvertency  consists 
in  stating  the  authority  of  Moore  in  Duke^  as  a  conflict^ 

ing 

(«)  tit.  Uses,(J^.U.) 
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1894.  inf  authority;  wherefts  the  diflfarent  dates  of  the  tiro 
diciOf  and  the  changes  which  the  hiw  had  undergone  m 
the  inteiral  completely  reconcile  the  books.  I  there* 
fore  dismiss  the  decree  of  1649  as  a  mere  nullity.  The 
statutes  passed  on  the  Restoration  give  it  no  validity 
ATBMSToiaB  ^hate^^f  ^o'  they  are  confined  to  decrees  and  oommis- 
Free  School,  gions  issued  by  the  Lord  Chancellors  and  Lord  Keeper^ 
and  put  these  on  the  same  footing  with  the  proceedings 
of  those  Lord  Chancellors  and  Lord  Keepers^  whom 
the  Eling  had  entrusted  with  the  custody  of  the  Great 
Seal.  His  Honor  indeed  holds  this  only  to  be  a  matter 
of  form.  But  it  is  plainly  a  matter  of  substance,  and 
renders  the  whole  proceedings  under  the  oommisskm 
void. 

The  fourth  exception  therefore  must  be  allowed  as 
well  as  the  third.  The  addition  made  by  the  Master  of 
the  Rolls  to  the  order  pronounced  on  the  third  ex- 
ception may,  however,  be  allowed  to  stand,  as  an  indi* 
cation  that,  in  exercising  their  discretion  of  makiDg 
general  rules  for  the  appointment  of  the  master^s  salary, 
the  governors  may  keep  a  fond  in  reserve,  varying,  from 
time  to  time,  by  rules  of  their  making,  so  as  to  provide 
for  contingent  expenses. 

As  the  first  exception^  therefore,  was  rightly  over- 
ruled, the  order  of  bis  Honor,  on  that  exception,  must 
be  affirmed.  On  the  second,  I  reverse  his  Honor's 
order  and  refer  it  back  the  Master,  with  directions  to 
approve  of  a  scheme  for  vesting  in  the  Bishop  of  the 
diocese,  jointly  with  the  governors,  a  power  of  suspen- 
sion and  renewal,  and  let  him  state  in  what  way  the 
same  shall  be  exercised,  with  what  notice,  and  at 
^  what  periods;  but  so  always  as  the  consent  of  the 
Bishop  shall  be  a  sine  qui  non.  The  order  of  his 
Honor  on  the  third  exception  must  be  reversed,  and 

that 
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thftt  exception  allowed,   with  a  declaration  that  the       1894. 
governors    shall,  from   time  to  time,    make    general     \    -  "^^ 
orders  /and  regulations    for  'appointing  a  reasonable    Attobkbt* 
and  proper  stipend  to  the  master,  and  for  disposing      ^vMBaAL 
of  any  yearly  surplus  in  conformity  to  the  objects  of        The ! 
foundation,  having  regard  always  to  the  keeping  a  suf-   j^,^!!^^^^ 
ficient  fiind  in  their  hands  for  meeting  contingent  ex-   F^ec  School, 
penses;  such  fund  not  to  be  less  than   60L  a  year; 
whereof  251.  are  to  accumulate.    The  order  disallowing 
the  fourth  exception  must  be  reversed,  and  the  exception 
allowed  generally. 

In  consequence  of  the  course  which  I  have  pursued, 
and  of  the  footing  on  which  the  charity  will  now  be 
placed,  I  need  not  enter  on  the  subject  of  the  school- 
master's conduct,  further  than  to  say,  that  I  agree  with 
hb  Honor  entirely  in  feeling  great  disapprobation  of 
several  parts  of  it*  When  the  cause  comes  back  for 
further  directions,  J  shall,  if  it  be  then  found  necessary, 
enter  into  that  matter;  at  present  it  is  not  necessary. 
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^^  TRICKEY  p.  TRICKEY. 

March  9. 

A  testator  be-     nICHARD  TRICKEY^  by  his  will,  gave  the 

mSueofhk  ^^^^^  ^^  ^^^  personal  estate  to  trustees,  (whom  he 

personal  estate  also  appointed  his  executors)  upon  trust  to  pay  the  in- 
trust for  bis      terest  and  dividends  to  his  daughter,  during  her  life,  for 

daughter,  and    jjer  sole  and  separate  use ;  and  the  will  then  proceeded 
after  ber  de-  t-  *  «- 

cease,  for  all  as  follows :  —  ^  And  after  her  decease,  in  trust  to  pay, 

cbfld  oTc^-  assign,  or  transfer  the  principal  or  capital  sums,  or  the 

dren  of  his  securities  on  which  the  same  may  be  invested,  unto  and 

shuean^  amongst  all  and  every  the  chiUlren  of  my  said  daughter, 

share  alike,  Jane  Ann  Frederick^  if  more  than  one,  share  and  share 

ivben  tflcv 

should  rmeo-  alike,  and  if  but  one,  the  whole  to  such  one  child,  when 

tively  attain      ^^^  ^a  he,  she,  or  they  shall  respectively  attain  the  aire 
twenty-one,  -.    .      ,  -  i 

with  main-       of  twenty-one  years ;  and,  in  the  mean  time,  to  pay  and 

tenance  in  the  apply  the  dividends  and  interest  thereof  for  and  towards 
mean  time;         c^t^  •^ 

and  in  case  the  maintenance  and  education  of  such  child  or  children' 

N^  children  respectively;   and  in  case  any  or  either  of  the  said 

should  die  .  children,  if  there  shall  be  more  than  one,  shall  die  under 

one,  and  ^^  ^^^  ^^9  and  have  one  or  more  child  or  children 

have  one  ^      who  shall  survive  my  said  daughter,  and  live  to  attain 

more  child  .  —        ^  . 

or  children       the  said  age,  such  last  mentioned  child  or  children  shall 

who  should  jj^  entitled  to  the  share  or  shares  of  his  or  their  parent  or 
survive  the  >    ,  ^  ^  ^ 

testator's  parents  of  and  in  the  said  trust-monies,  and  the  interest 

liv?to  att^    *"^  dividends  thereof.     Provided  also,  that  in  case  any 

twenty-one,  child 

such  child  or 

children  to  be  entitled  to  his  or  their  parent's  share :  provided  also,  that  in  case 
any  child  or  children  of  his  daughter  should  die  before  attaining  twentjr-one,  the 
share  or  shares  of  such  child  or  children  should  go  to  the  survivor  or  survtvon,  and 
the  issue  of  any  deceased  child  or  children  who  should  marry  and  die  under  twenty- 
one,  to  be  equally  divided  between  them  if  more  than  one,  the  issue  of  any  deceased 
child  or  children  to  stapd  in  the  place  of  the  parent  or  parents;  with  a  limitation 
over,  provided,  there  should  be  no  child  of  his  daughter,  or  there  bdng  any  such, 
DO  one  of  them  should  live  to  attain  twenty-one,  nor  leave  any  issue  who  should 
live  to  attain  that  age :  Held  that,  the  limitation  over  was  intended  to  take  effect 
only  on  failure  of  grandchildren  who  should  survive  the  testator's  daughter,  and 
not  live  to  attain  twenty-one,  and  was,  therefore,  not  too  remote. 
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child  or  children  of  my  said  daughter  shall  die  before 
he,  she,  or  they  shall  attain  the  age  of  twenty-one  years, 
the  share  or  shares  of  him,  her,  or  them  so  dying,  of 
and  in  the  said  trast^monies,  shall  go  and  remain  to  the 
survivors  or  survivor  of  the  said  children,  and  the  issue 
of  any  deceased  child  or  children  who  shall  marry  and 
die  under  the  said  age,  to  be  equally  divided  between 
them,  if  more  than  one,  the  issue  of  any  deceased  child 
to  stand  in  the  place  of  his,  her,  or  their  parent  or  pa^ 
rents.     Provided  further,  and  it  is  my  will,  that  if  there 
shall  be  no  child  of  my  said  daughter,  or  there  being  any 
such,  no  one  of  them  shall  live  to  attain  the  age  of 
twenty-one  years,  nor  leave  any  issue  who  shall  live  to 
attain  thereto,  my  said  trustees  and  the  survivors  and 
survivor  of  them,  his  executors  and  administrators,  shall 
stand  possessed  of  and  interested  in  the  said  trust- 
monies,  and  the  dividends  and  interest  thereof,  in  trust 
to  assign  and  transfer  all  my  Bank  stock  to  my  great 
nephew,  Thomas  Trickey,  the  son  of  my  nephew,  William 
Trickof^  now  or  late  of  Oakingham^  in  the  county  of 
Berks ;  and  all  my  stock  in  the  4  per  cent.  Bank  annui- 
ties, and  all  the  residue  of  the  said  trust-monies,  unto 
and  equally  between  the  rest  of  my  relatiotis,  namely, 
the  other  children  of  my  said  nephew,  William  Trickey^ 
the  sons  and  daughter  of  my  late  brother,  John  Trickey^ 
and  Mary  Gilbert^  the  daughter  of  my  late  sister  Rachel 
Gilbertj  or  their  respective  executors  or  administrators : 
provided  always,  nevertheless,  that  if  the  dividends  and 
interest  of  my  residuary  estate  shall  exceed  the  annual 
sum  of  2001.,  the  surplus  thereof  shall  be  reserved  and 
accumulate  for  the  benefit  of  the  child  or  childrep  of  my 
said  daughter ;  and,  on  failure  thereof,  for  my  several 
other  relatives  hereinbefore  named^  in  equal  proportions." 


1882. 


The  testator  made  a  codicil  to  his  will  in  the  follow- 
ing words—  ^*  By  this  codicil  to  the  last  will  and  testa- 
ment 
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1688.  meni  of  me^  BkJiord  JVich^p  I  reroke  the  oontiiigmt 
bequest  of  my  Bank  ttock  to  my  great  nephew,  Tiomas 
Tridetyi  and  I  will  that  on  fiulore  of  children  and 
grandchildren  of  my  daughter  Jane  Ann  Frederick^  as 
thenein  is  expressed,  my  said  Bank  stock,  and  iper  cent 
Bank  ammities,  and  the  residue  of  the  said  trust-moDies 
shall  be  respectively  transferred  and  paid  to  my  severs! 
rdations,  namely,  the  said  Thomas  Tridcy^  and  the  other 
diildren  of  my  nephew,  WiUiam  Triekeyf  the  sons  and 
daughter  of  my  late  brother,  Jokn  Triekej^  end  Mnty 
OUbertf  daughter  of  my  late  sister,  Badel  GUbert^  in 
equal  proportions.** 

The  testator  died  in  June  1800.    His  daughter,  Jane 
Ann  Frederick,  died  in  December  1886,  having  had  one 
child,  who  died  at  the  age  of  nine  years.    The  bill  was 
filed  by  the  relations  of  the  testator,  named  in  the  con- 
tingent bequest  of  the  residue  in  the  will  and  codicil, 
against  the  surviving  executor;  and  the  principal  ques- 
tion in  the  cause  was,  whether  the  limitation  over  in  the 
event  of  the  testator^s  daughter  having  no  child  who 
.  should  live  to  attain  twenty-one,  nor  leave  any  issue 
which  should  live  to  attain  that  age,  was  or  was  not 
too  remote;  and  this  depended  upon  the  point  whether, 
according  to  the  true  construction  of  the  will,  it  was  the 
intention  of  the  testator  to  confine  his  gift  in  favour  of 
such  grandchildren  only  of  his  deceased  daughter  as 
should  survive  his  daughter. 

Mr.  Bickersteth,  Mr.  Pembertanf  Mr.  Temple^  Mr. 
Hc^eSj  and  Mr.  Wright,  for  the  Plaintiffi. 

It  is  clear  that  the  testator  by  the  word  *^  issue  "  in  the 
clause  containing  the  limitation  over,  did  hot  mean  issue 
generally,  for  in  the  codicil  he  expressly  refers  to  this 
limitation  as  having  been  restricted  to  the  children  and 

grand- 
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grandchildren  of  bis  daughter.  It  is  no  less 
upon  an  examination  of  the  frame  and,  context  of  this 
willy  that  the  word  **  issue ''  in  the  clause  introducing 
the  limitation  over  must  be  understood  with  reference 
to  the  word  **  issue''  in  the  prior  limitation,  and  that  it 
must  be  restrictedi  consistently  with  the  former  proviso^ 
to  such  grandchildren  of  the  testator's  daughter  as 
should  be  living  at  the  time  of  her  decease.  To  give 
a  di£brent  interpretation  to  the  word  **  issue "  in  the 
clause  containing  the  limitation  over,  would  be  to  in* 
trodttce  an  inconsistency  between  that  and  the  first 
proviso,  for  no  other  purpose  than  to  defeat  the  dear 
intention  of  the  testator.  Now,  the  principle  which  the 
Court  has  adopted  is  to  aid,  if  possible,  any  deficient 
expression  of  the  testator's  intention,  in  one  part  of  the 
will,  where  his  meaning  may  be  collected  fi-om  the  un* 
ambiguous  language  of  another  part;  and  it  has,  in 
many  cases,  supplied  words  for  that  purpose :  Spalding 
V.  Spaidifig  {a) ;  Sheppard  v.  Lessingham*  (b)  If  the  Court 
will  take  such  liberties  with  a  will  in  order  to  give 
eflbct  to  a  testator's  intention,  it  would  not  be  justified 
in  defeating  the  manifest  intention  of  the  testator  by 
putting  such  a  construction  on  the  word  **  issue"  in  the 
clause  containing  the  limitation  over,  as  is  inconsistent 
with  the  sense  in  which  the  same  word  is  used  in  a 
prior  clause,  and  contradicted  by  the  explanation  which 
the  testator  gives  of  his  own  meaning  in  the  oodicO. 


1832. 


TuttKBT 

Thicut. 


Mr.  Tinney  and  Mr.  Bolfcf  contra. 

Even  if  the  codicil  be  brought  in  aid  of  the  testator's 
intention  to  use  the  word  *'  issue "  in  the  contingent 
bequest  in  a  restricted  sense,  the  limitation  over  is  still 
too  remote.  Supposing  the  word  ^*  issue  "  in  the  clause 
containing  the  limitation  over  to  be  restricted  to  the 

grand- 


(a)  CVo.  Car.  185. 


(5)  AmbL  122. 
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1882.  grandchildren  of  the  testator^s  daughter,  the  gift  to  such 
grandchildren  is  not  made  to  depend  on  their  survivmg 
their  grandmother.  Nothing  is  sud  in  the  contingent 
bequest  as  to  that  further  restriction,  and  the  codicil 
refers  to  the  failure  of  children  and  granchildren  as 
therein^  that  is,  in  the  contingent  bequest  expressed. 
The  codicil,  therefore,  in  reality  furnishes  a  strong 
argument  against  the  Plaintifi.  The  issue  of  a  de- 
ceased child  are  to  take  the  share  of  their  parent^  if  they 
attain  the  age  of  twenty-one,  without  any  restriction 
limiting  the  issue  to  such  grandchildren  as  should  be 
living  at  the  death  of  their  grandmother.  The  inientSon 
of  the  testator  must  therefore  be  taken  to  be^  tiiat  all 
such  grandchildren  of  Jane  Arm  Frederick  as  should 
attain  the  age  of  twenty-one  should  take  a  vested  in- 
terest, and  the  limitation  over,  which  is  to  take  elfect 
only  upon  failure  of  such  grandchildren,  will  be  too 
remote. 

Mr.  Bickerstethj  in  reply. 

T^e  Master  of  the  Rolls. 

The  first  provision  in  the  will  in  favour  of  the  children 
of  a  child  of  the  daughter  who  should  die  under  twenty- 
one  is  confined  to  such  grandchildren  as  should  survive 
the  daughter ;  and,  if  in  the  subsequent  passages  of  the 
will  the  testator  is  to  be  understood  to  speak  of  such 
grandchildren  only,  the  limitation  over  is  plainly  not 
too  remote,  as  it  extends  only  to  a  life  in  being,  and 
twenty-one  years.     In  this  first  provision,  he  refers  only 
to  the  case  of  a  child  of  the  daughter  dying  und» 
^    twenty-one  and  leaving  no  issue ;  and  this  is  obviously 
the  event  for  which  he  means  to  provide  by  the  next 
limitation.    If  a  child  of  the  daughter  dies  under  twenty- 
one,  leaving  no  issue,  the  share  intended  for  such  child 
is  to  be  divided  between  the  surviving  children  and  the 

issue 
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issue  of  a  deceased  child,  such  issue  with  respect  to  such  1832. 
division  to  stand  in  the  place  of  their  parent.  It  is 
reasonable  to  intend  that  the  testator  meant  that  the 
same  grandchildren^  who  by  the  former  clause  were  to 
take  their  parent's  original  share,  should  take  that  por- 
tion of  the  share  which  accrued  by  the  death  of  another 
child  of  the  daughter  without  leaving  issue,  and  which 
their  deceased  parent,  if  living,  would  have  taken,  nan^ely, 
the  grandchildren  only  who  should  survive  the  daughter. 
Then  follows  the  limitation  over  in  case  there  be  no 
child  of  the  daughter  who  shall  live  to  attain  the  age  of 
twenty-one,  or  leave  issue  who  shall  attain  that  age; 
and,  if  the  prior  gifts  are  only  in  favour  of  grandchildren 
who  shall  survive  the  daughter,  the  gift  over  must  be 
intended  to  take  effect  upon  failure  of  the  former  gifts, 
and  is,  therefore,  to  take  effect  upon  the  failure  of  grand- 
children who  shall  survive  the  daughter  and  not  live 
to  attMn  twenty-one,  and  is  therefore  plainly  not  too 
remote. 

'  The  daughter  having  lived  -for  twenty-six  years  after 
the  death  of  the  testator,  I  am  of  opinion  that  the  accu- 
mulations of  the  dividends  and  interest  exceeding  the 
annual  sum  of  200/.  were  good  for  twenty-one  years, 
under  the  statute  of  the  39  &  40  G.  3.  c.  98. ;  and  the 
daughter,  during  the  rest  of  her  life,  was  entitled  only  to 
the  interest  of  the  accumulated  fund,  which,  after  her 
death,  passed  by  the  limitation.  The  accumulation  having 
ceased  at  the  end  of  the  twenty-one  years,  from  that 
time,  during  her  life,  the  daughter  was  entitled  to  the 
whol^  sum  beyond  the  200/.,  being  the  person  who 
would  have  beeii  entitled  if  such  accumulation  had  not 
been  directed. 


Vol.  III.  P  p 
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Bmju,  ANGIER  V.  STANNARD. 

1834. 

June  86,  ST. 

The  owner  of  11 Y  sn  indenture  of   mortgage  dated    the  Sd  of 

u  equitable  JJ  ^'^^^013^  1828,  certain   freehold  and  I^uehold 

Teyeditto  limd^y  inessu4ge%  and  heredUaments  weriQ  asyjgiifid  |o 

SSrt^rlffc"  Jeremiah  Slannard  for  the  residue  of  a  term  of  IQOO 

and  by  a  deed  yearSf  subject  to  a  proviso  whereby  it  was  ^pepi  tbi^ 

declared  tbe  if  the  Plaintiff  John  Angier  the  elder,  his  beirs,  cil- 

^f^^°  ecutors,   administrators,  or  assigns,  should   pay  unto 

produce  of  Jgrat^iah   Stannard  his   executors,   administraton^  or 

to beappUed.  ^flsigos,  the  principal  sum  of  I lOOl,  and  interest  theiw 

The  party,  pientioQ^t  then  Stannard^  his  ^xecutors^  adounif- 
wbonadthe      ^    ^  u        •  j  i_ 

mere  legal       irators,  or  assigns,  would  assign,  surrender,  or  oth^r- 

estate  and  no   ^yige  assifre  all  and  singular    the  said  freehold  and 

beneficial  in« 

terest,  refused  leasehold  hereditaments    respectively   to  John  Jngf^ 

to  convey  It  to  ^jjg  elder,  his  heirs,  executors,  administrators,  and 
trustee,  unless  assigns,  or  otherwise   as  he  or  they  should  direct   or 

tl^^^B     appoint, 
eeitvu  que 

the  deed  of  John  Angier  the  elder,  having  subsequently  become 

even  date  were  desirous   of   vesting  the  freehold   of  inheritance  and 

made  parties  .         . 

to  the  con*      equity   of   redemption   in    the    mortgaged    premises, 

wwTnotjus-^  ^^^^  ^^^  certain  other  estates  and  hereditaments,  in 
tified  in  that     trustees  for  sale,  for  the  purpose  of  raising  money  to 

refusal,  but  as  ivt  i  i  i  •        ■ 

he  had  acted    P^)^  ^^  ^^^  mortgage,  and  to  answer  his  other  o^aaioas, 

bon&JideuTider  by  indentures  of  lease  and  release  and  assignment,  of  the 

the  advice  of        .        j      •      ^  ^ 

a  conveyancer  7^h  and  Stb  o\  August  1832,  conveyed  unto  J<AnJngisar 

of  character,  ^^  younger  and  Edward  CJm/y  their  heirs  and  assigns, 
made  the  de«  the  freehold  messuages  and  hereditaments  eomprisad 
Sm  wSout  '"  *®  indenture  of  the  2d  of  Februaty  1828,  md  also 
cosu.  assigned  and  transferred  the  leasehold  land  and  pre- 

mises to  John  Angier  the  younger  and  Edward  Ckw, 
their  executors,   administrators,   and  assigns,  for  the 

residue 
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nsidue  then  to  come  of  the  1000  years  term,  upon 
trast  to  sell  and  dispose  of  the  same  hereditaments 
and  premises  in  the  manner  therein  expressed,  without 
any  further  consent  or  concurrence  of  any  person  or 
persons  whomsoever,  and  to  stand  possessed  of  the  monies 
arising  therefrom  upon  the  trusts  declared  in  and  by 
a  certain  odier  indenture  of  even  date,  and  therein 
referred  to;  and  it  was  thereby  declared,  that  die 
receipt  of  the  trustees  should  be  a  sufficient  discharge 
,ibr  all  monies  which  they  should  receive  in  virtue  of 
the  trust  deed. 


1884. 


In  pursuance  of  the  trust,  the  greater  part  of  the 
estates  and  premises  were  sold  in  lots  to  dtferent  pur- 
chasers ;  and  out  of  the  produce  of  such  sales  the  sum 
bf  1€00/.  was,  in  the  month  of  Mardk  188S,  by  the 
dfarection  of  Jakn  Angier  the  elder,  paid  to  Jeremiah 
Skmnardy  in  full  satisfiu:tion  and  discharge  of  all  prin- 
cipal money  and  interest  due  to  him  on  his  mortgage 
security ;  and  a  memorandum  in  the  following  words, 
signed  by  Stannard^  was  indorsed  upon  the  mortgage 
deed  of  the  2d  of  February  1828,-^  ^<  Be  it  remembered 
that  I,  die  within  named  Jeremiah  Stamiardy  do  hereby 
acknowledge  to  have  had  and  received  of  and  from  the 
within  named  John  Angier^  &c.  the  sum  of  1300/.  being 
in  fall  discharge  of  all  principal  monies  and  interest, 
due  and  owing  to  me  from  the  said  John  Angier  upon 
aecurity  of  the  freehold  and  copyhold  hereditaments 
comprised  in  the  within  written  indenture ;  and  I  do 
hereby  for  myself,  my  executors,  administrators  and 
atssigns,  undertake,  ,  promise,  and  agree,  that  I  will, 
when  required,  but  at  the  costs  and  charges  of  the 
said  John  Angier,  his  appointees,  trustees,  or  assigns  — 
execute  an  assignment  of  the  freehold  premises  com- 
prised in  the  within  indenture,  for  the  residue  of  the 

Pp  2  term 
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tertn  within  iMOtioiitdy  to  suoh  persons,  to  such 
uses,  and  in  such  manner  and  fonn  as  he  or  they  shall 
direct  or  appoint." 

The  oonvvyanoes  to  the  purchasers  of  the  seftnl 
lots  were  not  completed  immediately  upon  the  sale;  hot 
it  was  arranged  between  the  trustees  and  the  resp^ve 
purchasers,  that  an  assignment  of  the  term  in  the 
freehold  hereditaments  should  be  taken  to  a  trostes 
nominated  by  John  Angier  the  elder ;  and  a  draft  of 
such  assignment  was  accordingly  prepared  and  sent  to 
the  Defendant's  solicitor,  who  made  various  objeciieDs 
thereto.  The  draft  was  afterwards  laid  before  counsel 
to  be  settled  by  him  on  behalf  of  all  parties;  and 
the  draft,  so  prepared  and  setded,  was  again  sent 
to  Stannardy  who  objected  to  it  on  the  ground  dMt 
the  ceshiis  que  trust  under  the  deed  of  trost  were  ndt 
made  parties :  and  he  returned  the  draft,  accoropsMd 
by  a  letter  from  his  solicitor  in  the  following  terms;  "^^ 

<<  I  return  you  this  draft,  perused  by  Mr. on  be- 

htflf  of  Mr.  Stannardj  with  a  copy  of  hb  accompany- 
ing observations.  Mr.  Stannard  cannot  dispense  with 
the  required  concurrence  of  the  cestuis  que  trust.** 

The  draft,  as  settled  by  the  counsel  for  Mr.  Angier^ 
Was  afterwards  engrossed,  and  the  engrossment,  having 
been  executed  by  Mr.  Angier  and  the  trustees,  was  tefi- 
dered  to  Mr.  Stannard  for  execution.  That  gentlemsn 
however,  declined  to  execute  it;  and  the  present  bill  was 
thereupon  filed  by  John  Angier  the  elder,  and  the 
trustees  for  sale  under  the  trust  deed,  praying  that 
Mr.  Stannard  might  be  compelled  to  assign  the  legal 
estate  in  the  term  then  vested  in  him,  as  the  Plaintiff 
should  direct,  and  that  he  might  be  decreed  to  pay 
the  costs  of  the  suit 


The 
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The  Defiuidant  by  his  answ«r  stated,  tbut  he  hid 
always  been  ready  and  willingi  and  was  now  ready 
and  willing  to  execute  such  assignment  of  the  trust 
term  and  premises  as  he  should  by  his  counsel  be  ad- 
vised to  executes  and  such  as  should  save  Jiim  fVom 
incurring  any  risk  or  responsibility :  but  he  submitted 
that  the  engrossment  tendered  to  him  was  not  a  proper 
efigrossment  for  him  to  .execute ;  and  he  further  sab* 
mitl^  and  insisted  that  the  parties,  respectively  entitled 
to  the  monies  arising  from  the  sales  made  under  the 
the  trust  deed,  were  necessary  parties  to  such  an  as- 
dgnment  as  the  Defendant  ought  to  execute. 

It  was  proved  in  the  cause  by  evidence,  that  a  con- 
veyancer of  experience  and  reputation,  who  was  con- 
syked  on  behalf  of  the  Defendant,  had  advised  the 
'Defeadant  to  require  that  the  cestuis  que  trust  und^r 
the  indentures  of  the  7tb  and  8th  of  August  1832  should 
be  parties  to  the  assignment. 


18M. 

9. 


Mr.  PemberlOTii  Mr.  Preston^  and  Mr.  Caoentn/j 
for  the  Plaintiffs,  said  the  real  question  was  upon  what 
terms  the  decree  against  the  Defendant  ought  to  be 
made ;  whether  with  or  without  costs.  The  Defendant 
was  no  more  than  a  mere  trustee  of  the  legal  estate  in  the 
term  for  the  Plaintiffs,  by  whom  the  sale  and  convey- 
ances were  to  be  made ;  and  it  was  impossible  at  this 
time  of  day  to  contend  that  to  an  assignment  of  that 
legal  estate,  required  from  the  Defendant,  the  persons 
who  were  interested  as  purchasers  under  the  trust  deed 
were  necessary  parties;  Redesdale  on  Pleading  {a), 
Bjifield  V.  Taylor  {b).  The  Defendant  having  occa- 
sioned the  present  suit  by  his  unreasonable  and  obstinate 

conduct, 

(a)  Page  174.  4th  ed.  {b)  1  Bettttis^  91. 

Pp  S 
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conduct,  he  ought  in  justice  to  bear  the  coit»  of  it; 
the  Plaintiffii  were  not  to  suffer  because  the  Defendant 
had  been  badly  advised. 

Mr.  BtckentM  and  Mr.  Bichards^  contrd^  submitted 
that  it  was  by  no  means  so  clear  as  it  had  been 
assumed  on  the  other  side  to  be^  that,  in  the  pai^ 
ticukr  circumstances  of  this  case,  the  catuisque  tnui 
were  not  necessary  parties  to  the  assignment;  Caheriy 
v.  Phdp  (a),  Goodson  v.  Ellison  (&)•  In  the  latter  case 
Lord  EldoUf  reversing  the  judgment  of  Lord  Gjffbrd, 
bad  decided  that  the  trustees  had  a  right  to  have  the 
form  of  a  proper  conveyance  settled  in  the  Mastei's 
office;  and  his  Lordship  proceeded  on  the  ground, 
that,  as  there  had  been  much  devolution  of  titk^  the 
trustees  had  a  right  to  have  the  title  examined  in  this 
Courts  instead  of  being  required  to  acquiesce  in  an 
opinion  which  was  not  clothed  with  the  sanction  of 
judicial  authority.  That  reasoning  applied  strongly 
to  the  present  case.  The  Defendant  had  acted  boni 
fide^  and  had  been  advised  by  an  experienced  convey- 
ancer, that  he  could  not  safely  execute  an  assignmoit 
to  which  the  ct^is  que  trust  were  not  parties;  and 
he  was,  therefore,  fully  justified  in  obtaining  the  direction 
of  the  Court,  before  he  executed  the  required  conveyance* 
The  true  rule  with  respect  to  the  situation  and  doty 
of  trustees  was  clearly  expressed  in  Tcylor  v.  Glan-- 
vltte  (c),  which  decided  that  a  trustee  was  always 
entided  to  his  costs,  unless  where  he  had  acted  from 
motives  of  obstinacy  and  caprice. 


Mr.  Pemberiany  in  reply. 


(a)  6  Mad.  S90. 
{b)  9  Bun.  5S3. 


75k 

(«)  3  Mad.  176.  See  Jones  v. 
LewiSf  I  Cor,  167. 
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The  proper  decree  in  this  case  is  matter  of  course, 
that  the  Defendant  should  execute  a  conveyance  of  the 
Ifgal  estate  to  the  equitable  trustees,  and  that  all  neces- 
s^ry  parties  should  join  in  the  conveyance  to  be  settled 
by  the  Master,  if  the  parties  differ.  If  either  party 
shkOttld  be  dissatisfied  with  the  opinion  which  the  Master 
should  form  as  to  the  necessary  parties,  the  question, 
which  has  been  now  discussed,  would  then  .come  re- 
gularly before  the  Court  upon  an  exception.  As,  how- 
ever, the  Defendant  is  willing  to  adopt  the  conveyance 
which  has  been  prepared  and  engrossed  without  making, 
the  cesiuis  que  trust  parties,  in  case  the  Court  should 
think  that  they  are  not  necessary  parties,  I  will  now 
proceed  to  give  my  judgment  upon  that  point 

If  he,  who  has  the  mere  legal  estate,  so  deals  with  it, 
as  to  sanction  any  act  done  by  the  equitable  trustee  to 
the  prejudice  of  the  cestuis  que  trusty  he  thereby  becomes 
a  party  to  the  breach  of  trust,  and  is  answerable  ac- 
cordingly; but  where  the  equitable  trust  is  for  the 
purpose  of  sale,  he  who  has  the  legal  estate  is,  for  the 
benefit  of  the  cestuis  que  trust  bound,  when  required,  to 
convey  it  to  the  equitable  trustee  to  enable  him  to  ex- 
ecute his  trust  If,  in  parting  with  the  legal  estate^  he 
goes  beyond  the  mere  purpose  of  conveying  it  to  the 
equitable  trustee,  and  so  deals  with  it  as  to  facilitate  a 
breach  of  trust  by  the  trustee,  and  a  breach  of  trust  be 
in  consequence  committed,  he  is  deemed  a  party  to 
such  breach  of  trust,  and  is  responsible  for  it 

.  In  this  case  it  was  the  duty  of  the  Defendant  who 
had  the  mere  legal  estate  to  clothe  the  equitable  trustee 
with  it;  and,  nothing  further  being  required  fi'om  him, 
and  it  being  manifestly  for  the  benefit  of  the  cestuis  que 
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trusty  it  could  not  be  iMcetsBry  for  the  DefisndaofB 
security  xhut  the  €estuis  que  tmU  sbould  be  made  pnties 
to  the  conveymice)  in  order  to  eTidence  their  coosent  to 
the  deed,  and  the  demand  made,  on  the  part  of  the  Be*- 
fendant  in  this  respect,  is  not  to  be  jmtified. 


I  am  not,  however,  willing  to  charge  the  DAui^ 
ant  with  the  costs  of  the  suit  which  he  has  thus  <k3* 
casioned.  He  has  acted  bond  fide  under  advioe  which 
has  misled  him,  but  upon  which  he  had  reason  to  lelj 
from  the  experience  and  character  of  the  adYiser.  b 
is  for  the  interest  of  society  that  a  trustee^  under  suoh 
circumstances,  should  not  be  fixed  with  the  costs  of  the 
suit;  but  the  adviser  who  misled  bim,  being  of  htsowi 
choice,  I  cannot  ^ve  him  the  costs  of  the  suit. 


SAWYER  r.  BIRCHMORE. 

nPHIS  was  the  demurrer  of  JbA>i  David  Tawse^  a 
witness  examined  by  the  Pfaintifis,  to  an  interro- 
gatory whereby  he  was  asked,  whether  iti  the  year 
1817,  or  at  any  and  what  time,  he  was  employed  as  so- 
licitor or  agent,  for  any  and  which  of  the  parties  in  the 
cause ;  and  whether  or  not  he  wrote  and  sent  any  letters 
to  any  other,  and  which  of  the  said  parties,  or  to  any  and 


Rolls. 

1885. 

May  18,  15. 

Jtt/y  83. 

Demurrer  by 
a  witness  ex- 
amined by  the 
Plaintifl^,  on 
the  ground 
that  he  had 
been  the  so» 
licitor  of  some 
ofthe  De- 
fendants, and    what  person  or  persons,  acting  as  their  solicitor  or  so- 

terrogatory       licitors,  touching  any  and  which  of  the  matters  in  the 

required  the  suit ; 

disclosure  of 

confidential  commnnications,  overruled,  the  witness  being  bound  to  produce  ^ett^ 
communicated  to  him  from  collateral  quarters  to  which  the  interrogatory  ptitiUat 
and  to  answer  questions  seeking  information  as  to  matters  of  fact,  as  distioguisbed 
from  confidential  communications. 

A  witness,  on  the  overruling  of  his  demurrer,  is  liable  to  pay  the  feme  costs  tf 
a  defendant,  by  analogy  to  the  thirty-second  of  the  New  Orders  of  isas. 


O'^^^ 


^- 


?.x^ 
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suit;  and  whether  or  not  be  retoeifed  any  letters  from 
any  and  whidh  of  such  parties,  or  from  atiy  and  what 
pecBon^  or<  persons,  acting  as  their  solicitor  or  solicitors. 
And  )f  sOf  the  witness  was  required  to  produce  such  let- 
ters, or  copies  of  tbem,  as  were  in  hia  possession  or 
power,  and  as  to  such  letters  or  copies  as  were  not  in 
hisposEtessioo  or  power,  to  set  forth  the  contents  thereof, 
and.  what  was  become  of  such  letters  or  copies.  And 
whether  or  not  he  did  at  any  time,  and  when,  attend 
any  meeting,  or  meetings  of  any  of  the  parties  to  the 
suit^  or  their  solicitors  or  agents,  touching  or  concerning 
their  interests  or  claims  in  the  mattei*s  in  the  pleadings 
mcntiained,  or  any  and  what  part  thereof.  And  if  so, 
to  aet  fordi  when  and  where  such  meeting  or  meetings 
took  place,  who  were  present,  and  what  conversation  or 
communications  took  place  thereat. 
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To  this  interrogatory  the  deponent  said,  that  in  the 
year  1817  he  was  employed  as  solicitor  or  agent  for  the 
Defendants  Henry  Robert  BriggSj  Robert  Briggs^  and 
Ann  Birchmorei  and  that  he  wrote  some  letters,  touching 
the  matters  in  the  suit,  to  certain  persons,  when  so  acting 
as  the  solicitor  for  the  said  Defendants,  and  that  he  re- 
ceived certain  letters  when  acting  as  such  solicitor,  but 
as  to  and  from  that  part  of  the  interrogatory  which 
inquired  after  the  persons  to  whom  the  said  letters  were 
addressed,  and  required  him  to  produce  the  said  letters, 
to  the  close  thereof,  he  demurred  thereto,  and,  for  cause 
of  demurrer  said,  that  being  at  the  time  of  writing  the 
said  letters  employed  as  solicitor  by  some  of  the  parties 
Defendants  in  the  cause,  he  could  not  depose  thereto 
without  disclosing  communications  made  in  confidence 
to  him  by  his  clients. 


Mn  Pembtrtan  and  Mr.  lAfnchj  in  support  of  the  de« 
murrer. 

The 
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\SS5.  Tberule  ig  settlod  thata  solicitor  oattMKbe  caUed 

SAWTEa^  "1^  ^  disdote  confideotiil  oomimniicitiaiis  vhkii 

V.  have  pasied  between  him  and  his  client.    Heisnotonly 


BltCHMOBC. 


pifotected  fioai  answering  this  interrogatory)  hot  it  wai 
his  duty  to  refuse  answering  it,  for  the  privilege  is  thsi 
of  the  client  and  not  of  the  solicitor;   Wilaou  v.  An* 
tall  (a).     Neither  can  he  be  called  upon  to  proAm  the 
documents  which  he  is  by  this  interrogatory  leipired 
to  produce,  for  all  letters  passing  between  a  soUdlor 
and  his  client,  or  between  a  solicitor  acting  oo  his  cUent^i 
behalf,  and  any  other  person,  with  reference  to^  or  in  ooof 
temptation  of  a  suit,  and  pending  its  progress^  are  pio* 
tected.     He  is  equally  protected  fix>m  disposing  «bit 
passed  between  him  and  his  dientsi  or  between  hiai  in 
his  character  of  their  solicitor  and  an^r  other  par^oui 
at  any  meeting  held  with  reference  to  matters  in  whicb 
he  was  confidentially  employed.     Mr.  Towse  is  no  ion* 
ger  the  solicitor  for  the  Defendants  |  bat  the  pri?ikge^ 
which  protects  him  from  being  examined  as  to  socb 
points  as  have  been  communicated  to  him  while  en- 
gaged in  his  professional  capacity^  never  oeases ;  PkH^ 
lips  on  Evidence  (A).     It  is  not  sufficient  to  say  that  the 
cause,  or  the  relation  of  solicitor  and  client  is  at  an  end) 
the  mouth  of  such  a  person  being  (as  was  said  by  Mr. 
Justice  BuUer)  closed  for  ever ;   Wilson  v.  RasUJl  (c)- 

Mr.  Bickersteth  and  Mr.  Moore,  contnL 

This  bill  is  filed  by  persons  claiming  to  be  some  of  the 
next  of  kin  of  a  testator,  who  died  intestate  as  to  the  resi- 
due of  his  personal  estate  in  the  year  1814,  against  Ae 
Defendants,  among  whom  the  residue  has  actually  been 
distributed  under  a  decree  of  the  Court  as  the  sole 
next  of  kin.     In  the  year  1817  Mr.  Towse  was  solicitor 

for 

(a)  4  T.  J?.  75S.  {e)  4  T,  H.  7H. 

{b)  Vol.  i.  p.  132.  6th  edit 
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ibr  some  of  At  Defendants;  aad  at  that  time^  and  fiir  some 
ymtB  afterwafds^  the  Plaititiffi  and  Defendants  were  man 
kfaig  common  eause  together,  all  elaimfaig,  and  admitted 
by  each  otheTi  to  be  the  ne«t  of  kin  of  the  testator^  and 
seeknig  to  satisfj'  the  executors  that  their  claims  were 
well  founded,  llie  letters  and  commanications  between 
Mh  Tbwstf  and  the  parties  or  their  solicitors,  to  the 
disclosure  of  which  Mr.  Ttmse  demurs,  took  place 
between  the  years  1817  and  1825,  when  the  Plaintifi 
and  Defendants  were  not  opposed  to  each  other,  and 
when  a  snit  was  ^o  far  from  being  in  contemplation, 
tfaM  th^  were  all  concurring  in  their  endeairours  to 
siitisiy  the  executors  without  a  suit  In  the  year  1885, 
<^te  executor  filed  a  bill  against  the  other,  for  the  pur* 
peS6  of  bAvihg  the  residue  distributed  among  the  per*- 
sons  who  should  be  found  next  of  kin,  and  in  that  suit 
the  distribution,  of  which  the  present  Flaintiffi  com«- 
plain,  was  made.  The  interrogatory  does  not  require 
the  production  of  any  letters  except  those  which  passed 
between  Mr^  Towse  and  persons  who  were  not  his 
clients,  and  these  are  clearly  not  privileged.  The 
other  part  of  the  interrogatory  seeks  a  disclosure  of 
what  passed  at  a  meeting  between  Mr.  Towse^  then  so* 
licifor  for  three  of  the  Defendants,  the  solicitor  of  other 
Defendants)  and  some  of  the  Defendants  themselves  at 
a  time  when  there  was  no  subject  in  dispute,  when  all 
parties  admitted  themselves  to  be  the  next  of  kin,  and 
when  Mr.  T&aos^s  clients  had  no  distinct  and  separate 
interest  from  the  other  persons.  The  information 
sought  relates  to  a  collateral  matter  of  fact;  and  it  has 
been  held  that  an  attorney  is  bound  to  answer  questions 
as  to  collateral  facts  within  his  knowledge,  however 
unfa^vourable  such  facts  may  be  to  his  client,  and  though 
the  knowledge  of  them  may  have  been  acquired  in 
consequence  of  hb  character  of  attorney ;  Spenceley  v. 

Sckulenbttrg. 


1885. 
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18S5.  Schdenburg  (a).  In  BrammeU  v.  LMcas{b)%  a  coD?eis 
sation  between  a  dtent  and  his  attorney  al  cbe  office 
of  the  latter,  the  effect  of  which  was  to  proye  an  act  oC 
bankruptcy  against  the  client,  was  held  not  to  be  pnvi*> 
leged;  and  Lord  Tenierder^  in  giTiOf;  the  judgmePiit  oC 
die  Court,  put  the  ground  of  the  decision  upon  this 
distinction,  that  the  conyersation  related  to  a  matler  of 
fisK^t,  and  not  to  matter  of  conBdential  covununioBlion* 

Mr.  Pemberlon^  in  reply. 

The  Master  of  the  Rolls  *  said  the  language  of  Lofd^ 
Tenterden^  in  the  case  referred  to,  required  consider*: 
ation.  On  the  following  day  his  Honor  said  .he  faadb 
looked  into  the  case  oiBramwdl  v.  Lueat^  and  ctrteildjft 
the  communication  between  the  attorney  and-  djralt 
came  very  near  to  a  confidential  commnniirfifigny  and 
yet  the  Court  held  it  not  to  be  privUeged.  Loud  Tekm 
terden  in  his  judgment  said ;  —  ^'  The  action  ?rais  broi^g^ 
by  the  assignees  of  Noaies,  a  bankrupt ;  and  &otf,  hia 
attorney,  was  called  by  the  Plaintiff  to  prove  the  act 
of  bankruptoy.  He  gave  in  evidence  that  upon  his 
(JScotfs)  suggestion  a  meeting  of  Noake^s  crediCpn  was 
called ;  that  the  meeting  was  to  be  held  on  the  7th  ef 
November  at  twelve  at  noon ;  that  Noakes  called  on  him. 
that  morning  and  asked  if  he  could  safely  atteod  andk 
meeting  without  being  arrested ;  that  Soott  advised  btm: 
to  remain  at  his  office  till .  it  was  ascertained  whether^ 
the  creditors  would  engage  to  give  him  safe  oooduo^ 
and  that  he  accordingly  remained  there  two  hovrs.to: 
avoid  being  arrested,  till  Scott  returned  from  the  meet- 
ing: and  the  question  is,  whether  the  whole  .or  any 

part 

(a)  7  EoiU  357.  (A)  S  i?.  4>  C  745. 

*  Sir  C  Ptpyi, 
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pan  bfdiis  evidence  ought  to  have  been  excluded;        10S5. 

that  Seoii'WBs  competent  to  prove  that  the  meeting  was         "  ^  ^ 

called;  that  it  was  called  upon  his  suggestion,  and- that  r. 

ifoakts  came  to  and  remained  at  his  office  is  beyond  all   BAemKmv. 

doubt;  but  the  point  disputed  was,  whether  Noate^B 

question  to  Scati,  and  Scoifs  answer  to  him,  was  not 

Within  the  privilege,  and  we  think  it  was  not/'     And 

the  ground  upon  which  the  Court  decided  that  it  was 

not,  was  this,  that  the  question  put  by  the  bankrupt  to 

Mr.  Sooit  was  not  a  question  for  legal  advice  put  to  him 

in  his  character  of  attorney,  but  a  question  for  inform- 

ibiOQ'  as  to  a  matter  of  fact     **  It  can  hardly  be  sup- 

pMed,''  said  L<Mrd  TetUerden,   ^<  that  a  man  could  ask 

i»  maiier  of  Um,  whether  he  would  be  free  from  arrest 

vtliilst  aiCtendbg  a  voluntary  meeting  of  creditors ;  but 

he  might  well  ask  m  matter  qfjuet^  from  the  person  at 

#bose  suggestion  the  creditors  had  been   convened, 

whether  any  arrangement  had  been   made  with  the 

Creditors  to  prevent  an  arrest,  and  Mr.  Scoffs  answer 

implies  that  the  question  was  put  with  the  latter  view. 

^  In  SpenceUy  v.  Schulenburg  {a)  it  was  held  that  an 
alorney  was  bound  to  disclose,  when  called  as  a  witness, 
the-  contents  of  a  notice,  which  he  received  from  the 
adverse  attorney,  to  produce  a  paper  in  the  hands  of 
)dB  diem,  hord  ElUnborougk  ohserying  that  the  privi- 
ly of  an  attorney  extended  only  to  confidential  com- 
municalions  ftx>m  his  client,  and  not  to  communications 
6vm  collateral  quarters,  although  made  to  him  in  con- 
sequence of  his  character  of  attorney. 

/•  These  authorkies  shewed  that  letters  communicated 
to  Mr.  Tame  from  collateral  quarters,  to  which  the  in- 
terrogat<»y  dearly  pomted,  were  not  protected,  and  that 

the 

(a)  7  Eaitj387. 
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18S5.  the  witness  was  bound  lo  answer  questions  seeling  m* 
formation  as  to  matters  of  beU  as  distinginshed  flom 
matters  of  confidential  oommunication.  The  denrarrer 
must  be  overruled  and  with  costs,  but  with  Kberty  to 
the  parties  Defendants  to  raise  such  oisjections  at  die 
as  diej  might  be  advised. 


J^  ss.  A  question  was  afterwards  raised,  whether,  on  the 

A  witness,  on  overrttlinff  of  a  demurrer  by  a  witness,  the  witness  was 

theovernibog  ^  "  .jtt. 

of  his  demur-  liable  to  pay  the  taxed  costs  occasioned  thereby,  by 

to^'piVthe  ^  analogy  to  die  thirty-second  of  Lotd  Lgndkurses  Or- 

same  costs  as  ders,  which  provides  that  upon  over-ruling  a  demurrer, 

by  analogy  to  ^^  Defendant  shall  pay  the   taxed  costs  occasi<Nied 

the  thirty-       thereby,  unless  the  Court  shall  make  order  to  the  con* 

second  of  the 

New  Orders     trary ;  or  whether  the  old  rule  which  limited  the  costs 

of  18S8.  gf  the  demurring  party  to  6L  was  still  applicable  tAt|^e 

case  of  a  witness. 


The  point  stood  over  for  the  purpose  of  inquiring 
into  the  practice,  and  on  a  subsequent  day, 

T^  Mastkk  of  the  Rolls  *  said  that  the  very  same 
question  came  under  the  consideration  of  the  Court  m 
the  case  of  Vailiant  v.  Dodamede  {a).  In  that  case  a 
witness,  one.  of  the  sixty  clerks,  demurred ;  and,  die 
demurrer  having  been  overruled,  a  motion  was  made 
that  the  witness  might  pay  5A  costs,  as  dh-ected  by 
Lord  Clarendoffs  order  in  case  of  the  overniltng  of  a 
demurrer  by  a  defendant  Three  questions  arose,  firsf^ 
whether  the  Court  should  make  the  witness  pay  costs 
at  all;   secondly,  to  what  amount;  and  thirdly,  hew 

payment 
•  Sir  C.  Pep^. 

(a)  9  dtk.  SS0« 
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paymmii  of  thtm  was  to  be  eaforotd.  Lord  MarJtmicke 
was  of  opinion  that  a  witness»  on  the  overniling  of  a 
demurferi  onght  to  pay  the  same  costs  as  a  party  de- 
murriog,  and  ordered  the  witness  tp  pay  SL  costs,  by 
analogy  to  Lord  Clarenfbn*s  order.  This  was  evacdy 
the  |ame  point,  substituting  only  the  New  Orders  for 
Lord  Clarendon's ;  and  the  witness  must,  therefore,  pay 
the  taxed  costs  occasioned  by  the  demurrer,  as  required 
]}y  tbie  thirty-second  New  Order* 
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Sawyer 
Bia«iyf0ss« 
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WILSON  V.  THOMAS.  Rotti* 

]SS8« 
JtUySQ, 

T^OHN  THOMASf  by  his  will,  dated  the  isth  of  A  testator  " 
^     June  }  824,  gave  and  bequeathed  all  and  singular  £JJi>nBi  ^j 
his  goods,  chattels,  securities  for  money  and  personal  and  leasehold 
lo^Lsehold  estates  and  effects  whatsoever  and  wheresoever,  tees  upon- 
not  therein  before  specifically  or  otherwise  disposed  of,  ^'  }P  *®^^ 
to  Betyamin  Thomas^  John  Conway^  and  John  Whitby^  of  the  same, 
th^r  executors,  administrators,  and  assigns,  upon  trust,  J^e  whole  "^ 
9^  aoon  as  conveniently  might  be  after  bis  decease,  to  monev,  and 
^  and  dispose  of  the  same,  and  convert  the  whole  into  monies  to^rise 
ready  money ;  and  out  of  the  monies  to  arise  from  such  ||7  'ucb  sale* 
9^e»  disposition,  and  conversion,  to  pay  his  just  debts,  and  convert 
)md  fiineral  and  testamentary  expences,  and  the  lega-  ^*P°*  ^  P^3^ 
cites  and  annuities  given  by  his  will,  or  which  he  might  the  legacies 
jpve  by  any  codicil  or  codicils  to  his  will ;  and  subject  ^"or^hlch 
thereto,  upon  the  several  trusts  therein  mentioned.  And  he  might  give 
he  appointed  the  said  trustees  executors  of  his  will.  t^eretoT'  He 

Xhe  afterwards 

made  a  codicil 
by  which  he  gave  to  the  same  trustees  SOOO/.  out  of  his  personal  estate,  upon  trust 
to  distribute  and  pay  the  same  for  charitable  purposes : 

Held,  that  the  cnaritable  leeacy  was  not  cnai^ed  upon  the  leasehold  estate,  but 
wa«  pajfable  out  of  the  testators  purely  personal  estate* 
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The  testator  afterwards  made  a  codicil  to  his  wiU,  bj 
which  he  gave  and  bequeathed  to  the  same  trustees  aud 
executors  the  sum  of  2000/.,  out  of  his  personal  estate, 
upon  trust,  to  divide,  distribute,  and  pay  die  same  unto 
and  amongst  the  treasurers  and  trustees  of  so  many  of 
the  public  charities  in  Liverpool,  as  they,  in  thdr  dis- 
cretioD,  should  think  proper. 


The  testator's  leasehold  property,  mentiofted  in  the 
will,  consisted  of  leaseholds  for  lives ;  and  the  question 
was,  whether  the  charitable  legacy  given  by  the  codicil 
was  charged  upon  that,  property,  and  consequently  void 
in  proportion  to  the  extent  to  which  the  property  given 
to  the  trustees  and  executors  was  composed  of  snch 
leasehold  property. 

Mr.  Bickersteth,  for  the  Plaintifls,  said  the  testator 
had,  by  his  wiU,  created  a  mixed  fund  composed  of 
money  and  personal  and  leasehold  estates,  and  bad 
charged  upon  that  fund  the  legacies  which  he  migbt 
give  by  any  codicil  to  his  will.  The  legacies  to  be 
given  by  any  codicil  were  to  be  paid  out  of  die  monies 
to  arise  by  the  sale  and  conversion  of  his  personal  and 
leasehold  estates.  The  question  was,  therefore,  whether 
this  was  not  such  a  codicil  as  the  testator  contemplated 
in  his  will ;  and  if  so,  whether  the  words  '^  personal 
estate  *'  in  the  codicil  could  be  understood  in  any  other 
sense  than  as  the  monies  arising  from  the  sale  and 
conversion  of  the  testator's  whole  property.  If  that 
were  the  right  construction  of  the  codicil,  the  legacy 
was  void  in  proportion  to  the  extent  to  which  it  was 
composed  of  real  estate. 

Mr,  PemberUm^  contrd. 


Tke 
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The  Master  of  the  Rolls. 

As  the  testator  has  distinguished  between  his  per- 
sonal and  his  leasehold  estate  by  his  will,  and  has  ex- 
pressly directed  the  charitable  legacy  given  by  the 
codicil  to  be  paid  out  of  his  personal  estate,  I  cannot 
consider  that  legacy  as  charged  upon  ttie  leasehold 
estate ;  and  it  is  payable,  therefore,  wholly  out  of  the 
testator's  personal  estate. 
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JONES  V.  POWLES.  R<"^m- 

18J4. 
June  7. 37, 88. 

TJ  Y  indentures  of  lease  and  release,  dated  respectively        '^^  ^• 

-■-*  the  21st  and  22d  of  Decemba^  1800,  John  Jones,  a  "^^  "j|®  ^^ 

a  purchaser 

hatter   in   Hereford,  mortgaged  a  freehold   house  and  for  valuable 
premises,  situate  in  High  Street,  in  that  city,  of  which  wit  "oiuno^" 
be  was  seised  in  tee,  to  fVilliam  Holbrook  and  bis  heirs,  tice  is  oro- 
to  secure  the  sum  of  200/.,  advanced  to  him  by  Hot"  legal  estate^ 

brook,  with  interest.  extends  not 

only  to  cases 

where  his  tide 
John  Jones  paid  off  the  mortgage  and   all   arrears  {*  ""peached 

of  interest  in  the  month  of  August   1808,  and  at  the  some  secret 
same  time  took  from  Holbrook  a  memorandum,  which  JjJ^  yendor^or 
was   indorsed   upon  the  mortgage   deed,   acknowledg-  those  under 
ing   such   payment;   but  he  never  obtained  a   recon-  claims  but 
veyance  of  the  property,  and  at  the  time  of  his  death,  to  cases  also 
which  took  place  in  the  month  of  May  1814,  the  legal  is  impeached 
estate  in  the  mortgaged  premises  remained  outstanding  tlJe'iS'*^h<KMl 
in  Holbrook.    Immediately  upon  the  death  of  John  Jones,  of  a  fact  of 
one  Benjamin  Meredith,  who  had  been  his  shopman  and  by  the  vendor 

assisted  or  those  under 
whom  he 
claims,  provided  such  asserted  title  is  clothed  with  possession,  and  the  falsehood  of 
the  alleged  fact  could  not  have  been  discovered  by  reasonable  diligence. 

Vol.111-  Qq 


'assisted  him  in  ins  business,  produced  and  proved  in 

the  proper  Ecdesiastical  Court  an  instrument  purport- 

/jjvq        idg  to'be  the  will  of  John  Jones,  by  virtue  of  which  he 

'^^     *      obtained  undisturbed  possession  of  tiie  messuage  and 

premises  comprised  in  the  mortgage.     This  instrument 

was  in  the  following  words :  —  *•  The  ^all  and  tcsta- 

"ment  of  John  JimeSj  hatter,  dated  September  12. 1802. 

'  I  do  hereby  will  and  bequeath,  after  all  my  just  debts 

and  funeral  expenses  are  paid,  the  whole  of  my  real 

and  personal  property  to  my  assistant  Mr.  Benjamin 

Meredith.     In  testimony  of  which  witness  my  hand: 

John  Jones -^  Witnesses  John  Caoomeadow^  Henry  HiU^ 

'  Thomas  Jones.** 

Meredith,  shortly  after  the  death  of  John  Jones,  bad 
occasion  to  borrow  a  sum  of  300/.  from  one  Hallj  upon 
the  security  of  the  property  in  question ;  and,  accord- 
ingly, in  consideration  of  300/.  lent  to  Meredith  by 
HaU,  Holbrookf  as  the  trustee  of  the  legal  estate  for 
Meredith,  and,  at  his  request,  joined  with  Meredith 
in  a  deed,  dated  the  2d  of  Febmary  1815,  by  which  the 
messuage  and  premises  in  High  Street  were  conveyed 
to  Hqllj  his  heirs  and  assigns,  subject  to  redemption 
upon  payment  of  the  300/.  and  interest 

Meredith  died  in  the  month  of  April  1815,  having 
devised  the  equity  of  redemption  of  the  mortgaged  pre- 
mises to  his  wife  Susannah,  in  fee ;  and  by  divers  mesne 
conveyances  the  title  to  that  equity  of  redemption  be- 
came, in  the  month  of  March  1821,  vested  in  a  person 
of  the  name  of  James  Jones  in  fee. 

In  the  month  of  October  in  that  year,  one  ffathnst 
at  the  request  of  James  Jones,  paid  off  the  800/.  then 
due  upon  the  mortgage  to  Hall,  and,  in  consideration  of 

the  money  so  |>aid,  the  mortgaged  premises  wer^  <^ 

-    .  .  the 
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the  same  time,  conveyed  by  ffalL  m^Jqne;^}^^  V^ihVM^ 
subject  to  redemption   by  Jones^  pn  pajpaent  9^  ^^ 
J90QL  and  interest;  and  th^t  sbqi  waS|  by^^^suj^s^g^o^t       ^^y} 
transaction  in  September  1822,  increased  to.jSOQ/,^,.    ^, ,  .^       .e\^wo¥* 

Soon  after  the  period  of  the  last-mentioned  traq^- 
action,  James  Jones  and  WcUkins  having  entered  into.pp- 
partnership,  they  applied  to  John  Pondes  for  a  loan  ^f 
450/.,  and,  Pamles  having  advanced  the  moneys  JVatki/i^, 
with  the  consent  of  his  partner  Joties,  deposited  with 
Powles  the  mortgage  deed,  and  all  the  title  deeds  relf^>- 
ing  to  the  property,  by  way  of  security  for  his  advances. 
Powles  having  afterwards  lent  them  further  sums,  he  ^as 
eventually  let  into  possession  as  mortgagee;  and  he 
continued  in  possession  until  the  month  of  April  1828» 
when  he  died,  leaving  the  Defendant,  Sarah  PatxleSi  his 
widow,  whom  he  appointed  his  executrix,  and  to  whom 
he  devised  all  his  mortgages  and  trust  estates. 

Upon  the  death  of  her  husband,  Sarah  Powles  entered 
into  possession,  and  made  further  advances  to  Jones  and 
JVatkinSf  on  the  security  of  the  same  property,  to  the 
amount,  in  the  whole,  of  2000/. ;  and  in  the  month  pf 
September  1830,  James  Jones  and  JVatkins^  by  a  d^^ 
which  recited  that  Sarah  Powles  had  contracted  for  the 
.  purchase  of  this  estate  for  1200/.,  and  that  she  was  to 
retain  that  sum  in  part  discharge  of  the  monies  du.e  to 
her  from  Jones  and  Watkins,  it  was  witnessed  that,  ,^n 
consideration  of  1200/.  and  of  the  discharge  given  by 
Watkins  to  Jojies  from  the  600/.  due  to  him,  fVafkins 
and  JoTies  conveyed  and  released  the  house  and,  pre- 
mises to  Sarah  Powles^  her  heirs  and  assigns,  for  ever. 

In  the  month  oiJidy  1831,  the  present  bill^was  filed 

,by  David  Jones  and  Sarah  his   wife,    against  Sarah 

PowUsb    The  bill  alleged  that  John  Jones  died  intestate, 

,   .  Q  q  2  leaving 
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1834.  leaving  the  Plaintiff,  Sarah  Jokes,  bii  hciirei6^fe»Unr; 
that  John  Jones  never  made  any  will  duly  execoted 
and  attested  to  pass  real  estate  by  devise,  and  that  the 
signature  and  the  attestations  of  the  witnesses  to  Ihe 
pretended  will  were  forged  or  fictitious ;  .and  it  prayed 
that  the  Plaintifls  might  be  permitted  to  redeem  the 
estate,  on  payment  of  what  should  be  ftmnd  doe  in  r^ 
spect  of  the  mortgage  ;  and  also,  if  neoessaty,  that  an 
issue  might  be  directed  for  the  purpose  of  tijing  whe- 
ther John  Jones  made  any  valid  devise  of  the  property 
in  question. 

The  Defendant  having  put  in  her  answer,  setting 
forth  her  title,  as  it  has  been  already  stated,  the 
Plaintifls  filed  a  supplemental  bill,  in  which  they  de* 
tailed  the  history  of  the  several  mortgage  transactionsi 
as  before  mentioned,  and  alleged  that  the  Defimdaot 
was  in  possession  and  enjoyment  of,  and  claimed  to  be 
entitled  to  the  premises,  not  as  mortgagee,  bat  as  abso- 
lute owner  under  the  forged  will.  The  supplements! 
bill  further  stated  that,  at  the  instance  of  the  Pkindfi) 
the  administration  with  the  pretended  will  anoeted, 
obtained  by  Meredith,  had  been  dedared  void  by  the 
Ecclesiastical  Court,  and  fi'esh  letters  of  administration 
granted  to  the  Plaintiff,  Sarah  Jones.  It  then  chatyd 
that  the  Defendant  had  notice  of  the  forgery,  and  pcayed 
\  the  same  relieT  as  if  these  matters  haSEeen  stated  in 
the  original  bill. 

The  Defendant,  by  her  answer  to  the  sappleawottl 
bill,  admitted  that  the  mortgage  to  Holbrook  was  paid 
off  in  the  lifetime  of  John  Jones,  but  that  the  leigal  ^ttate 
was  not  reconveyed  at  l|is  death;  and  she  doimed  to  be 
entitled  to  the  absolute  ownership  of  the  house  aod 
premises,  as  a  purchaser  for  valuable  conrnderstioDi 

without  notice  of  the  forgery ;  and  she  denied  the  title 

of 


{ 
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of  the  Plaimiff  Satah  Janes,  as  the  heiress  at  law  of 
John  Janes* 

>  At  the  hearing  of  the  cause  the  Master  of  the  Rolls 
dtrtcled  that  the  bill  should  be  retained  for  twelve 
months^  with  liberty  to  the  Plainti£Es,  in  the  mean  time, 
to  bring  an  action  of  ejectment  to  recover  possession  of 
the  [Hremises ;  and  the  Defendant  was  not  to  set  up  the 
statute  of  limitations,  or  the  legal  estate  in  the  premises, 
wliiob  was  outstanding  in  William  Holbrook  at  the  death 
of  John  Jones%  and  which  had  subsequently  been  ac- 
quired by  the  Defendant. 

An  action  of  ejectment  was  accordingly  brought,  and 
was  tried  at  the  last  Spring  assisces  for  the  county  of 
Herfford^  when  the  Plaintiffs  recovered  a  verdict,  hav* 
ing  fully  established,  by  tlieir  evidence,  that  the  pre- 
tended will  of  John  Jones  was  a  forgery,  and  that  the 
Plaintiff  &raA  Jones  was  his  heiress-at<-law. 


5S5 


1834. 


The  evidence  in  the  cause  establbbed  that,  in  the  month 
it  Mfy  1823,  nodce  was  given  to  JohnPamles^  the  mort- 
gagee, and  the  Defisndant  Sarah,  his  wife,  by  a  solicitor 
aoliBg  on  behalf  of  a  party  who  claimed  to  be  the  heir 
ot  John  Jones,  that  he  had  received  instructions  to  in- 
scitute  legal  proceedings  for  the  purpose  of  setting  aside 
the  will,  on  the  ground  that  it  was  a  forgery. 

The  cause  now  came  on  for  further  directions  upon 
kbe  equity  reserved* 

Mr.  Tinnmf,  ibr  the  Defisndant,  contended  that  the 
Defendant  must  be  considered  as  standing  in  the  situ- 
ation of  a  bon&Jide  purchaser  for  value,  in  respect  of 
all  advances  made  by  her  testator,  on  the  security  of 
the  mortgaged  premises,  prior  to  the  time  when  the 

Q  q  S  notice    '^ 
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notice  oF  proceedings  to  impeach  the  will,  on  thegroand 
of  forgery^  was  given ;  and  that  to  the  extent  of  those 
advances,  therefore,  she  had  a  right  to  protect  herself 
by  the  legal  title  which  she  obtained  under  the  convej- 
inrpof  18S0. 


The  Master  of  the  Rolls,  however,  intimated  aa 
opinion  that  the  protection,  afforded  by  the  legal  estate, 


•v/', 


Plight  possibly  be  confined  in  equity  to  such  boni 
purchasers  only  as  derived  their  estate  from  a 


who  was  capable,  or  who,  but  for  some  secret  act  of  hfa. 
have  been  capable  ot  passing  some  estate. 


own,  wouJ 


Ultimately  the  cause  stood  over  for  a  short  time,  to 
give  counsel  an  opportunity  of  looking  into  and  consider- 
ing the  authorities  with  reference  to  that  distinction. 


Jimr  97, 98.        The  argument  was  now  resumed. 

Mr.  Tinnet/  and  Mr.  Phillimorey  for  the  Defendant. 

The  root  of  the  Defendant's  title  is  the  mortgage  ex- 

ecu  ted  to  Watkins  in  1821,  at  the  request  of  James  Jones^ 

'  who  claimed  to  be  devisee  of  the  property  in  fee;  and 

the  question  is  whether,  the  legal  estate  having  been 

^  conveyed   in  that  year  by  Hall  to   Watkins^  and  by 

'  him  to  the  Defendant  in  1830,  the  latter  is  not  now 

^  entitled  to  protect  herself  against  the  claim  set  up  by  the 

Plaintiffs,  on  the  ground  that  she  has  in  her  the  legal 

title,  and  is,  to  the  extent  of  the  advances  made  by  her 

*  testator  prior  to  the  notice,  a  bon&Jtde  purchaser  for 

~  valuable  ^consideration.     Meredith  claimed  to  be^  and 

'  apparently  was  seised  as  devisee  in  fee ;  and  the  party 

taking  under  him,  and  from  whom  the  Defendant  de- 

•ives  title,  produced  the  document  on  which  Meredith's 

title  was  founded,  namely,  the  will  of  John  J(mes>    That 

'  production 
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production  could  not  be  notice,  either  direct  or  implied,        1834.  > 
that  the  will  was  a, void  instrument     There  is  nothing'     ^vizfZi^ 
9Q  the  face  of  the  document,  or  in  the  modeof  its.attest-         e%:ol 
a^ion,  to  lead  a  person  to  believe  that  it  was  inlormal      ^^TI^ 
anTinvalid,  far  less  tbat  it  was  a  forgery :  and  it  was 
regularly  proved  as  a  will  of  personal  estate  m  the  pro- 
pier  Ecclesiastical  Court     Thgt  the  mere  su^cioii  of 
fraud  will  not  affect  a  purchaser  is  clear  from  the  aoc- 
trines  to  be  deduced  from  McQueen  v.  Farjuiar.  (a)  But 
here  there  was  not,  and  could  not  be,  the  least  breath 
jo£  suspicion.     The  will  was  duly  attested,   and  th6 
parties  had  remained  in  undbturbed  possession  under 
it  from  the  year  1814  until  the  time  when  the  bill 
was  filed. 

No  trace  of  the  dbtinction,  suggested  by  the  Court, 

between  purchases  from  vendors  who  never  had  any 

tide,  and  vendors  who  appear  to  have,  and  who,  but  for 

some  secret  act  of  theirs,  would  have  a  title,  is  to  be  ^^  ^2  ^ru\. 

found  in  any  of  the  cases :  neither  is  the  distinction  ad« 

verted  to,  far  less  recognised,  by  any  of  the  text  writers. 

On  the  contrary,  the  broad  and  general  terms  in  which 

the  principle  is  uniformly  laid  down,  that  a  court  of 

equity  will  not  deprive  0  purchaser  for  value  without 

BOtice  of  the  protection  afforded  by  the  legal  estate,  ^p- 

ply  equally  to  purchases  from  a  person  such  as  Meredith^ 

.  who  never  bad  in  him  any  thing  beyond  an  app^r^t 

title,  and  to  purchases  from  a  person  who  may  have 

I  possessed,  either  then  or  at  a  former  period,  sopie  title 

:  to  or  interest  in  the  property  conveyed,  although  fu 

.  Imperfect  and  defeasible  one.     hord  Bedesdale  (b)  m 

'.  speaking  of  a  court  of  equity  being  ancillary  to  the 

/  'administration  of  justice  in  other  courts,  by  removing 

im- 

■ 

{m)  1 1  IVr*  497.;  Mud see  Sugd.         {h)  Bed.  PL  134,  4th.  ed. 
.    ¥^i^  P.  S29.  7th  fld. 
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1884*  impedimeots  to  tine  fair  dedsion  of  the  question  at  law, 
observes^  **  This  will  not  be  done  in  every  case;  for,  as 
the  Court  proceeds  upon  the  principle  that  the  party 
in  possession  ought  not,  in  consciencei  to  use  an  acci- 
dental advantage  to  protect  his  possession  agamst  a 
real  right  in  his  adversary,  if  there  ia  any  circumstance 
which  meets  the  reasoning  upon  this  principle,  the  Court 
^111  not  interfere.  Therefore,  if  the  possessor  is  a  par* 
chaser  for  a  valuable  consideration  without  notice  of 
the  title  of  the  claimant,  this  is  a  title  in  conscience  equal 
to  that  of  the  claimant,  and  the  Court  will  not  restrain 
the  possessor  from  using  any  advantage  he  may  be  aUe 
to  gain  to  defend  his  possession."  So  also  in  the  mar- 
ginal note  to  the  title  Purchase  and  Purchaser  in  the 
General  AbridgmerU  of  Cases  in  Equity  («),  it  is  said, 
that  <*  in  equity  a  purchaser  is  considered  as  a  person 
who  innocently,  without  fraud  or  surprise^  for  valuable 
consideration,  acquires  a  right  or  interest,  and  is,  there- 
fore, so  far  favoured  and  protected  that  his  title  shall 
not  be  impeached  in  equity;  no  planks  that  he  can 
lay  hold  on,  and  by  which  he  can  secure  himself  at  law, 
shall  be  taken  from  him ;  neither  shall  he  be  covipelled 
to  discover  any  thing  that  will  weaken  his  title. 
There  is  an  early  decision  that  a  party  would  not  be 
allowed  to  avail  himself  of  this  protection,  unless  be 
could  shew  he  had  a  title  himself;  Seymer  v.  -Niw* 
tDorthy.  (b)  But  that  doctrine  was  afterwards  re-con- 
sidered and  over-ruled  by  Lord  Nottinghamf  in  what 
appears  to  have  been  another  stage  of  the  same  canse; 
and  it  was  determined  that  if  a  person  purchased  with* 
out  fraud,  upon  an  apparent  dtle^  a  court  of  eqmQ^ 
would  hold  him  entitled  to  the  benefit  of  that  protec- 
tion;  Bassett  v.  Nosworthy  (c).     The  language  of  tbe 

Court 

(a)  1  Eg.  Ab,5S3.  (e)  Ca,  iemp.  Findk,  10<. 
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Court  in  Basseti  t.  Noffwortky  is  extremely  strong  in 
favour  of  bond  fide  purchasers,  Ttcmer  v.  Buck  [a) 
is  another  remarkable  decision  proceeding  upon  the 
same  principle.  In  that  case  it  appears  that  a  settle^ 
ment  had  been  made,  giving  an  estate  to  a  particular 
line  of  heirs ;  but,  the  settlement  not  being  forthcoming, 
a  person  who  was  in  possession  under  an  apparent  title 
sold  the  estate  to  a  purchaser  for  value,  who  had  no 
notice  of  the  settlement.  The  heir  nnder  the  settle- 
ment afterwards  brought  a  bill  to  discover  the  title  of 
the  purchaser,  and  to  compel  the  surviving  trustee  of  a 
former  settlement,  in  whom  the  legal  estate  was  then 
outstanding,  to  convey  that  estate  to  him.  But  Lord 
Chancellor  Ctmper  declared  he  would  not  decree  the 
trustee  to  convey  the  legal  estate  to  the  cestui  que  irud^ 
or  compel  him  to  suffer  the  cestui  que  tfTist  to  bring  an 
ejectment,  in  his  name,  against  one  who  was  a  purchaser 
without  notice  of  the  former  settlement;  and  his  Lord- 
ship said  it  was  *^  a  constant  rule  in  equity  never  to 
aid  any  person  who  claims,  by  a  voluntary  settlement, 
against  a  fair  purchaser  without  notice ;  as  in  case  of  a 
disseisor  who  conveys  away  the  lands  upon  a  valuable 
consideration,  this  Court  will  not  compel  the  trustee  to 
convey  the  legal  estate  to  cestui  que  trusty  to  enable 
him  to  recover  the  possession  at  law  against  the  pur- 
chaser." The  case  of  Finch  v.  The  Earl  of  Winchehea  {b) 
shews  the  length  to  which  courts  of  equity  will  go  in 
protecting  bonajlde  incumbrancers  against  the  secret  acts 
of  parties.  The  principle  of  those  cases  was  a  good 
deal  discussed  in  Ex  parte  Knott  {c\  where  the  question 
was  how  far  a  party,  who  had  advanced  money  to  a  bank- 
rupt after  the  act  of  bankruptcy,  could  be  entitled  to 
the  benefit  of  the  legal  estate ;  and  a  case  was  there  put 

arguendo^ 


(a)  SSrtn.i46.Sl.pl.  5. 


(c)  11  rr«.609. 
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^lf9«9l4%|a4lw^«Q^  tbflwMe  leogtb  of  th^  preheat  case. 

«<sK<e»yi  SivSkinml  JSomiifyt  in  his  reply,  in  £xj)art^ 

IiiM/)  ^\  mortgagor  diec^.  leaying  a  will  not  discoTcred, 

Mid  Ifc^heiri  l^iqg  po9Q»§ioa  and  supposing  he  has/the 

tilJbt  «akf9  a  aeoood  niortgiige,  ooold  tbo  devisee,  wfatn 

iJ^eiriU  caoie  to  light,  redeem  without  paying  both? 

fX*h<)ugb- 1  do  not  koow  that  such  a  case  has  occoired, 

dhefe  ism  be  no  doubt  upon  the  principle."    That  doc- 

itnifie  is  borne  out  by  the  language  of  Lord  Eldon  in  his 

IjudgmiBiil  in  the  case.    Jerrard  v.  Saunders  {a)f  WdOr 

.  l^yvi  v«  Lee  {b\    Tie  Earl  of  Buckinghamshire  v.  H9' 

jkairt  (c}»    The  principle  had  been  previously  recogoisfd 

90A  acted  upon  in  the  remarkable  case  of  Stanhope  v. 

^Earl  Veme^(d)j  from  which  Mr.  BuUer^  in  a  note  to 

,Us  edition  of  the  First  Institute^  deduces  the  geoenl 

ifKoposition  that  <*  if  any  person,  [who  is  a  porchaser,] 

:iu}affected  by  notice  or  fraud,  takes  a  defective  convey- 

i^moe  or  assignment  of  the  fee^  or  of  any  estate  carved 

out  of  it,   defective  either  by  reason  of  some  prior 

conveyance,  or  of  some  prior  charge  or  incumbraoce; 

.and  if  he  also  takes  an  assignment  of  a  term  to  a  tinstee 

for  himself,  or  to  himself,  where  he  takes  the  convey- 

imce  of  the  inheritance  to  his  trustee ;  in  each  of  those 

cases  he  is  entitled  to  the  full  benefit  of  the  term ;  that 

.i^  be  may  use  the  legal  estate  of  the  term  to  defend  bis 

;, possession  during  the  continuance  of  the  term,  or,  if  he 

has  lost  the  possession,  to  recover  it  at  common  lawi  in 

preference  to  all  claimants  prior  to  bis  purchase^  but 

subsequent  to  his  term/' 

*      The  principle  is  strongly  illustrated  by  the  dortrine 

of  courts  of  equity  with  respect  to  conveyances  made 

'  by    traders   to  bona  Jlde  purchasers  for  value  after 

a  secret 

(a)  2  Kef.  juo.  454,  (d)  Suted  in  Co.  IMt.a90.b> 

{6)  9  Fes,9i.  note  5. 15.  and  8  Bticn,8U 

{c)  sSwan.  186.  >.    ?    . 


Mr  Pemberton  and  Mr.  Bethell,  for  the  Pl&iniifis.  " 

The  mortgage  by  Jones  to  Holbrook  was  ooiade  in 
December  1800,  and  was  paid  off  in  the  year  1808. 
On  that  occasion  a  memorandum  of  the  traosactic^n 

was 

(a)  Fef»(/.4>  PwrrA.759.  7th  ed.  (^0  ^^  ^''*  ^^'^ 

(6)  Ctf.  2\  Ttf/ft.  65.  le)  3  ^</e9i,  85. 

(c)  S  Vern.  156, 


JtawA 
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a  secret  act  of  bankroptcy/  tft-  flfter  a  'CQiriititMai^iSKtfedi       MM. 
It  is  no^  settled,  and  it  is  so  laid  de^n  tiy  Sir  JK  Sl^de^{d) 
on  the  anthof  ity  of  Cottei  v.  Bn  Gdls  {h)  and<  HiickeoA 
T.  Sedgaiiclt{c)^  in  the  Hotrseof  Lxnkk,^  w(iei%tHe>iAe^M* 
of  the  Lords  Commissioners  was  i«ver$«d^  tliai  tfeifte^ 
an  act  of  bankruptcy  not'  a  commission  of 'bainkrtt^ 
is  notice  which  will  afibct  such  a  purchaser.    LoM 
Erskin^s  decision  in  Ex  parte  Herbert  {d\  whidiis^  tb 
the  contrary  as  to  the  latter  point,  was  foon^ed  4m}h, 
misapprehension  of  the  opinions  of  Lords  JBfcfeM  and 
JRedesdahy  and   has   not   been   approved    or  followed. 
Hie  effect  of  a  commission  is  to  vest  the  whole  estate 
of  the  bankrupt  in  his  assignees,  so  that  after  his  bank- 
ruptcy he  would  be  a-  mere  intruder,  having  not  ^a 
particle  of  interest,  and  holding,  like  the  parties  here 
who   claim    under    Meredith^   by  a   merely  apparent 
title;  and  yet  in  such  a  case  a  court  of  equity  will  not 
assist  the  assignees  to  recover  the  estate  against  a  btmd 
Jide  purchaser  for  value. 

The  proposition  as  laid  down  by  Lord  Northing" 
ton  in  Stanhope  v.  Earl  Vemey  is  clear  and  univers^, 
that  "  a  purchaser  without  notice  for  a  valuable  con- 
sideration is  a  bar  to  the  jurisdiction  of  this  Court,  and 
it  is  of  no  consequence  when  the  legal  advantage'  Wias 
acquired,  if  the  purchase  was  made,  and  the  money  pftid 
"  without  notice."  {e) 


SW  CASES  IN  CHANCERY- 

1§84.  was  indorsed  upon  the  mortgage  deed,  and  tbe  fact 
is  expressly  referred  to  in  the  subsequent  mortgage 
to  Hallf  to  which  Hcibrook  was  a  party.  As  soon  as 
tbe  mortgage  was  paid  off,  and  tbe  memorandum  of 
satisfacdon  indorsed  by  Holbrook  on  tbe  deed,  fib^ 
brook  ceased  to  be  a  mortgagee  baring  a  right  to 
transfer  his  estate  to  any  other  party,  and  became  a 
trustee  of  the  legal  estate  for  John  JoneSy  his  heirs  and 
assigns, — a  trostee  constituted,  not  by  implication  of  law, 
but  by  express  declaration.  John  Jones  the  mortgagor 
died  in  the  year  1814;  and  upon  his  death  a  paper 
was  produced  which  b  called  his  will,  and  which  ap^ 
peared  to  bear  date  twelve  years  before  his  death.  An^; 
nexed  to  this  instrument,  there  was  no  regular  form  cL 
attestation,  no  statement  that  it  had  been  sijB^ed,  sealed, 
an^dTpublished  in  the  manner  required  by  the  statute; 
but  there  appeared  upon  it  what  purported  to  be  tbe 
names  of  three  subscribing  witnesses.  It  was  therefore 
a  document,  which,  though  capable  of  being  shewn  by 
extrinsic  evidence  to  be  a  valid  instrument,  did  not  oa 
the  face  of  it  profess  to  be  a  good  will,  and  which} 
unless  something  could  be  supplied  by  parol  evidence, 
was  clearly  not  a  good  will.  This  paper  was  proved 
as  a  testamentary  instrument  in  the  year  1814;  and 
in  the  month  of  February  in  the  following  year,  before 
there  could  be  any  substantial  or  continued  possession 
under  it,  Meredith^  the  alleged  devisee,  executed  « 
mortgage,  and  called  for  a  transfer  of  the  legal  estate 
from  Holbrook  to  Hall  the  mortgagee;  and  tbe  ques- 
tion is,  whether  parties  claiming  as  purchasers  under 
Meredith  can  protect  themselves  by  the  legal  estate 
so  acquired  from  Holbrook.  Now  Hcibrook  was  a 
trustee  for  the  real  representative  of  John  Jones^  that  is 
to  say,  for  the  Plaintiff  &raA  Jones;  and  the  Defendant 
having  acquired,  as  a  purchaser,  such  interest  as  Mere' 
dith  had  in   the   estate  (which  interest  was  in  effect 

nothing, 
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nothing)  Meredith  being  a  mere  intruder),  has  subset 
quently  procured  an  assignment  to  herself  of  the  legal 
estate  conveyed  in  1814  by  Holbrook  to  Hall. 

The  points  to  be  considered  are^  first,  whether  a  pur* 
chaser  for  value  can,  under  any  circumstances,  avail 
himself  of  a  legal  estate  acquired  from  a  trustee,  as  a 
protection  against  the  cestui  que  trust ;  and,  secondlyt 
whether  such  purchaser  can  do  so  when  he  claims  under 
a  wrong-doer,  who  had  no  connection  with,  or  interest  in 
the  estate  which  he  pretended  to  convey. 

No  authority  has  been  or  can  be  cited  in  support  of 
the  proposition  that  a  purchaser,  claiming  from  a 
stranger,  may  protect  himself,  notwithstanding  he  has 
notice  of  thd  trust,  by  procuring  an  assignment  of  the 
legal  estate  from  a  person  who  holds  that  estate  as  a 
trustee  for  the  real  owner;  and  the  doctrine  of  the 
Court  in  Saunders  v.  Dehew  (a)  is  directly  to  the  con* 
trary.  It  is  there  distinctly  laid  down,  that  ^^  though 
a  purchaser  may  buy  in  an  incumbrance,  or  lay  hold  on 
any  plank  to  protect  himself,  yet  he  shall  not  protect 
himself  by  the  taking  a  conveyance  from  a  trustee  after 
he  had  notice  of  the  trust ;  for,  by  taking  a  conveyance 
with  notice  of  the  trust,  he  himself  becomes  the  trustee, 
and  must  not,  to  get  a  plank  to  save  himself,  be  guilty  of 
^  breach  6f  trust."  In  the  present  case  Holbrook  was  not 
a  mere  satisfied  mortgagee :  by  the  eflect  of  the  indorser 
ment  on  the  mortgage  deed  he  was  made  an  express  trus-< 
tee  for  John  Jimes^  the  mortgagor,  and  his  real  r^resent- 
atives ;  and  the  conveyance  under  which  the  Defendant 
shelters  herself  was  itself  a  breach  of  trust,  having  been 
made  by  Holbrook  to  Hall  at  the  request  of  MeredUhj 
upon  the  supposed  title  given  to  the  latter  by  a  forged 
instrument,  which  could  constitute  no  title  at  all. 

With 

{a)  2  Vent. '271* 


1884. 
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MM*  ^  :  Wilhi  offpeot  t#  the  seoond  pdint,  cm  a  6iogle  om 
h9^^pomtai\om  wbidik  4o9  not  fall  iritluo  the  mtrie- 
ftiokr  Mlgg^l«d  bytkA  Costsl';  niowly,  that  a  puiduuei^ 
in  order,  lo  protect  himself  eflfeoliially  by  the  acqwitioQ 
o£  the  legal  etiUite»  BMust  be  a  purchaser  deriving  bis 
tjtk  from  a  person  whoi  bat  fix  some  secret  act  of  his» 
or  of  dioae  voder  whom  he  ckiois,  woald  have  ksd 
good  right  to  convey  ?  The  only  case  in  which  it  is 
suggOBtttd  that  a  decision  has  gone  beyond  the  pro- 
position thus  qualified  is  BasseU  v.  Noswarik^ia); 
Hod  that,  when  examined,  will  be  found  to  fall  within 
the  restriction.  It  is  said  on  the  other  side,  that 
tiwre.is  no  authority  in  decided  cases  for  imposiog 
«aach  a  limit :  but  when  it  appears  that,  from  the  Re- 
storation down  to  the  present  day,  all  the  cases 
have  eontamed  that  circumstance  as  an  ingredient 
in  them,  and  the  only  case  which  was  supposed  to 
be  otherwise,  turns  out,  upon  examination,  instead  of 
bemg  an  exception,  to  be  consistent  with  the  whole  cu^ 
rent  of  the  cases,  the  fact  furnishes  the  strongest 
aothority  in  fi&vour  of  the  proposition.  The  cases  in 
bankruptcy  have  no  application  to  the  particular  qaali- 
£oataon  with  which  the  general  rule  in  ^favour  of  bona 
JStk  purchasers  is  to  be  understood ;  for  in  all  of  them 
|the  bankropt  had,  at  one  time,  a  good  title  in  himselfi 
and,  but  for  some  secret  act  of  his  own,  namely,  the  act 
;  of  bankruptcy,  would  still  have  had  that  title  in  him, 
'  and.  have  been  in  a  condition  effectually  to  convey  it* 
Sumwae  a  person,  havmg  notice  that  there  had  been 
an  elder  son,  to  have  purchased  from  a  second  son,  on 
receiving  information  that  such  elder  son  was  dead: 
that  would  more  nearly  resemble  the  present  case  thaa 
iany  of  the  cases  whidi  have  been  put  on  the  other  side ; 
and  yet  it  will  hardly  be  contended  that  in  the  event 
of  the  elder  son  afterwards  appearing,  the  purchaser 

would 
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would  be  permitted  to  defbndtimitfelf'agsiiitlithbioMiiin  liS4. 
of  such  elder  son  by  procuring  an  assigaiMat  to  himself 
of  the  outstanding  I^at  estate.  '  Primijbote^  MiredM 
bad  no  title.  The  only  mode  in  winch  he  "ooutd 
ac<)uire  one  was  by  affirmidg  ibe  existence  .of  »>fabt 
which  had  tio  foundation)  namely,  the  eiLecudon-  of  H 
will  in  his  faToar;  and  the  doonaient  whidi'  he  pro^ 
dueed  to  establish  that  fact  afforded  no  evidence  of 
it  wliatever.  '  It  was  not,  on  the  face  of  it,  a  good  will; 
and  the  question  is  whether  die  Defendant^  havingrvf  . 
lied  upon  that  representation  without  inquiry,  can  reeit  \ 
her  defence  upon  that  circumstance,  as  if  Mereikh  had 
actually  been  the  heir  at  law  and  had,  therefore,  pos- 
sessed a  gpod  tide.  Here  Meredith  was  a  mere  intrude!^ 
not  having  even  a  colorable  title ;  for  the  title,  by  Tirtoe 
of  which  he  entered  upon  the  premises,  had  not  bosn 
confirmed  by  long  possession ;  and  a  person  daioiiiig 
under  an  intruder  can  have  no  right  to  set  up  the  legal 
title  to  defend  himself  against  the  rightful  owner*  A 
man  may  have  an  equitable  interest,  and,  having  that 
interest,  he  may,  with  a  view  to  his  protection,  clotbeit 
with  the  legal  estate :  but  if  he  claims  a  title  derived  ffom 
one  who  had  himself  no  tide  whatever,  one  who,  in  fiut 
was  a  mere  wrong  doer,  or  disseisor,  he  cannot  .afiet- 
-wards  protect  himsdf  against  tlie  rightfol  owner^'fay 
getting  in  the  legal  estate ;  or,  if  be  could  so  protect  him- 
self in  any  case,  it  must  be  by  getting  in  a  dry  le^l 
estate ;  not,  as  in  tHis  case,  an  estate  vested  in  a  triMeMtid 
edtipled  with  an  express  trust  for  the  rightful  oww^   ' 


t 


Mr.  Tlnnetfy  in  reply,  observed  that  Hotbroot^  after 
his  mor^ge  money  was  paid  off,  stood  precisely  in  the 
situation  of  an  ordinary  trustee  of  a  legal  terai  which 
has  been  satisfied,  and  is  held  in  trust  for  the  equitable 
owner  of  the  property.  Saunders  v.  Dekew^  therefore, 
had  no  application.     It  was  settled  by  a  multitude  of 

5:    .  <iv  /;  ^:    w  cases. 
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1884.  cuMi^  uaoftg  cAibn  hy  itVlhHgUf^  ▼•  fnilaH^{u\ 
that  tho  cireunataooe  of  die  kgil  tkle  haviag  been 
aoquired  subaaqiMidy  to  the  notice  of  the  fraud  wis 
immeterkly  provided  there  we»  no  such  notice  at  the 
timo  when  the  consideretion  was  paid. 

T%e  Mastse  of  He  Rous  said,  that  altboi^  tk 
case  of  a  purchase  from  a  mere  inlruder  was  indudsd 
-  within  the  principle  as  laid  down  by  the  text  wrileft, 
yet  the  principle  had  never  been  expressly  extended 
to  such  cases  by  decision,  and  consequently  had  net 
been  affirmed  by  authority.  His  own  in^ression  of  ihe 
mle  of  equity  originally  was,  that  wherever  there  W88  a 
purchaser  fer  valuable  consideration,  who  had  been  ioi- 
poaed  upon  by  the  suppression  or  concealment  of  a  aeatt 
act  done  by  the  vendor  or  by  persons  claiming  under  hinii 
such  purchaser  would  be  protected  by  the  Court ;  but 
that  this  was  the  limit  of  the  protection.  The  text 
writers,  however,  carried  the  rule  a  step  further,  and 
laid  It  down  generally  that  any  pers<Mi  who  was  a  pur- 
chaser for  value  without  notice  had  a  good  title  in 
conscience,  and  was  at  liberty  to  protect  himself  by  ibe 
legal  estate.  He  was  disposed  to  adopt  the  prioei^e 
thus  laid  down  by  the  text  writers,  as  being  the  soundest 
and  safest  principle  to  follow ;  imd  to  hold  that  a  pur- 
chaser for  valuable  consideration  generally  might  tal^e 
advantage  of  the  rule,  by  getting  in  the  legal  estate 
'Subsequently,  though  he  did  not  come  under  the  de- 
scription of  a  person  who  had  been  deceived  by  4)e 
misrepresentations  of  the  vendor  or  of  those  daiaUDg 
under  him,  but  had  been  deceived  by  the  fiUsification 
of  facts,  and  so  induced  to  advanoe  his  moii^r.  T|ie 
objections  grounded  on  the  informaji^  of  the  nr[ll  in 

point  of  attestation  were  untenable.  Although  not  frasBad 
™ '  ^'^ 
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with  doe  litteotioo  to  technical  ndes^  the  will  wm  an       IBM. 
instrament  which,  if  genoiiiey  wonhl  be  sufficient  to  pass 
freehold  estate  by  devise  ander  die  statnte*     The  facts 
that  the  testator  executed  the  will,  and  that  th«  wit- 
nesses subscribed  their  names  to  it  in  his  presence, 
were  bets  not  dependent  on  the  attestation  for  proof, 
but  of  which  the  Cooit  was  to  be  satisfied  by  extrinsic 
eridence;  and  there  was  nothuig  on  the  &ce,  or  in  the 
form  of  the  instrument,  which  could  amount  to  notice 
to  a  purchaser  from  the  devisee  under  it,  that  the  wUl 
had  not  the  operation  which  it  purported  to  have. 
This  was  his  present  opinion ;  but  as  the  general  questioti 
was  extremely  important  in  its  possible  consequences, 
and  in  the  amount  of  property  which  it  might  affect, 
he  should  take  a  short  time  to  consider  his  judgment. 


7^e  Master  of  the  Rolls. 

The  Defendant  is  a  purchaser  for  valuable  consider- 
ation from  persons  claiming  title  under  Meredith^  who 
entered  into  possession  of  the  property  in  question  as 
the  devisee  otjones^  the  rightful  owner. 


A«r7. 


The  legal  estate  was  outstanding  in  a  satisfied  mort- 
gagee unA&cJmeSi  and  the  mortgagee,  by  the  direction 
of  Meredithj  whom  he  believed  to  be  such  devisee,  con- 
veyed the  legal  estate  to  Hall^  by  way  of  better  security  to 
Ballhr  money  advanced  by  him,  by  way  of  mortgage,  to 
Meredith.  Meredith  died  in  possession,  having  devised 
the  property  to  his  wife,  who  devised  to  the  parties 
under  whom  the  Defendant  claims  as  a  purchaser  for 
valuable  consideration.  The  conveyance  to  Hall  by 
die  satisfied  mortgagee  of  Jones  recites  the  fact  of  the 
mortgage,  and  that  it  was  satisfied,  and  that  Meredith 
was  the  devisee  of  J<mes^  and  that  the  conveyance  of 

Vol.  III.  R  r  th^ 
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1834.       the  legal  estate  to  Hall  was  made  by  the  durection  of 
Meredith*     Meredith,  tbereTore,  and  those  who  claini  as 
V.  volunteers  under  him,  could  have  no  title  against  the 

PowLss.      pi^intijp  as  heir  at  hiw  of  Jones. 

The  question  is,  whether  the  Defendant,  daimiag 
as  a  purchaser  for  valuable  consideration  without  notice 
of  the  Plaintiff's  title  as  heir,  can  protect  herself  by 
the  legal  estate  which  she  has  acquired  by  the  convey- 
ance from  Hall. 

My  impression  at  the  opening  of  this  case  was,  that 
the  protection  of  the  legal  estate  extended  only  to  cases 
where  the  title  of  the  purchaser  for  valuable  consider- 
ation without  notice  was  impeached  by  reason  of  some 
secret  act  or  matter  done  by  the  vendor,  or  those  under 
whom  he  claimed ;  but,  upon  full  consideration  of  ail 
the  authorities  which  nave  been  referred  to,  and  tbe 
dicta  of  judges  and  text-writers,  and  tLe  principles 
upon  which  tbe  rule  is  grounded,  I  am  of  opinion 
that  the  protection  of  the  l^al  estate  is  to  be  ex- 
tended, not  merely  to  cases  in  which  the  title  of  tbe 
purchaser  for  valuable  consideration  without  notice  is 
impeachable  by  reason  of  a  secret  act  done,  but  also  to 
cases  in  which  it  is  impeached  by  reason  of  the  false- 
hood of  a  fact  of  tide  asserted  by  the  vendor  or  those 
under  whom  he  claims,  where  such  asserted  tide  is 
clothed  with  possession,  and  the  falsehood  of  tbe  iact 
asserted  could  not  have  been  detected  by  reasonable 
diligence. 

That  is  the  situation  in  which  the  Defendant  stands. 

There  was  no  reasonable  ground  ipr  suspicion  that  the 

will  was  forged :  a  long  possession  had  followed  tbe 

alleged  devise,  and  no  reasonable  diligence  could  have 

led  to  a  discovery  of  the  forgery. 

I  must 
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I  must  therefore  declare,  that,  as  to  all  sums  of 
money  advanced  by  the  Defendant  on  the  security  of 
this  property  previously  to  notice  of  the  forgery,  she  is  to 
be  considered  as  a  purchaser  for  valuable  consideration 
without  notice;  and  the  accounts  between  the  parties 
must  be  taken  upon  that  principle. 

Reg.  Lib.  A.  188S,  fol.  1402. 
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WEBB  V.  The  Earl  of  SHAFTESBURY. 


Rolls.. 
July  10, 11. 


y^NTHONY  Earl  of  Shaftesbury^  by  his  will,  dated  A  testator 
-^^  the  21st  of  October  1809,  reciting  the  sale,  made  f^nJJ^tVb^ 
by  the  trustees  of  his  marriage  settlement,  of  certain  of  purchased 
his  estates  in  the  county  of  Durham^  comprised  in  the  ^^g^^f  c«^ 
settlement,  and  that  the  purchase  money,  amounting  to  t^in  estates 
the  sum  of  105,000/.|  had  been  invested  in  the  sum  of  time,  to  the 
106,858t  6«-  2d.  Navy  5  per  CenU.,  devised,  directed,  ^'j^^^*'®^ 

and  heirsy  upon 
trust,  to  pay 
the  rents  and  profits  to  his  daughter,  whether  married  or  unmarried,  for  her  separate 
use,  and  not  subject  to  the  debts  or  control  of  any  husband ;  and  after  her  decease, 
upon  further  trust,  to  convey  the  lands  to  such  persons  and  for  such  uses,  estates, 
and  interests  as  bis  daughter  should  by  will,  attested  by  three  credible  witnesses, 
and  whether  married  or  single,  appoint;  and  for  want  of  such,  upon  trust,  to  con- 
vey the  freehold  and  inheritance  of  the  lands  to  the  right  heirs  of  his  daughter : 
and  the  testator  farther  directed,  that  as  to  so  much  of  sueh  proceeds  as  should 
not  have  been  laid  out  in  lands,  the  trustees  should  invest  the  same  in  the  public 
funds,  and  pay  the  dividends  into  the  proper  hands  of  his  daughter,  during  her 
life,  for  her  sole  use  and  benefit,  whether  married  or  unmarried,  and  not  subject 
to  the  debts  or  control  of  any  husband;  and  after  her  decease,  upon  further  trust, 
to  pay  and  transfer  the  same  to*  such  persons,  and  for  such  intents  and  purposes, 
ana  in  such  manner  as  she  should,  bv  her  last  will  and  testament,  and  whether  sole 
or  covert,  appoint ;  and  in  default  thereof,  in  trust,  to  pay,  transfer,  and  assign  the 
tame  to  the  executors  ox  administrators  of  his  daughter.  After  the  testator's  death 
lands  were  purchased,  and  were  conveyed  to  the  trustees  of  his  will,  upon  the 
trusts  and  for  the  purposes  expressed  and  declared  in  the  wilL  A  contract  having 
been  aabsequently  entered  into  by  the  trustees  for  the  sale  of  those  lands,  it  was  held, 
that  the  trustees,  with  the  concurrence  of  the  testator's  daughter^  could  make  a  good 
title  to  the  purchaser. 

Rr  2 
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.18S4«       and  appointed  that  all  such  manors,  lands,  andheredita- 

w  '         ments  as  should,  pursuant  to  the  trusts  of  his  marriage  sel- 

,  f.  .  ,      tiement,  be  purchased  with  the  said  105,0002.9  or  with  the 

SHAFmauiiT.  P^^^^^ds  of  the  sale  of  the  Navy  5  per  Cents.,  should 

stand  limited  to  Francis  Earl  of  Moira  and  George 
Earl  of  Hunmorej  their  heirs  and  assigns,  to  the  use  of 
trustees,  their  executors,  &c.  for  1000  years,  upon  trust, 
to  raise  the  sum  of  20,000/.  for  the  portions  of  Lady 
Barbara  Ashley  and  any  younger  children,  to  be  paid 
in  such  manner,  and  at  such  time,  as  therein  men- 
tioned; and  in  default  of  issue  male  by  his  wife  the 
Countess  Barbara^  and  subject  to  the  said  charge,  and 
to  the  life  interest  thereby  given  to  the  said  Countess, 
the  testator  directed  and  appointed  all  the  manors, 
lands,  and  hereditaments  so  to  be  purchased,  unto  and 
to  the  use  of  his  said  trustees,  their  heirs  and  as- 
signs, upon  trust,  after  discharging  certain  outgoings 
and  expenses,  to  pay  the  surplus  rents  and  profits 
to  his  daughter  Lady  Barbara  Ashley^  whether  mar- 
ried or  unmarried,  for  her  sole  and  separate  use  and 
benefit,  and  not  to  be  subject  to  the  debts,  control,  or 
engagements  of  any  husband  she  might  thereafter  marry, 
and  her  receipt  alone  to  be  a  sufficient  discharge  to  the 
trustees ;  and  after  the  decease  of  his  daughter,  upon 
further  trust,  to  convey  and  assure  the  lands  and  here- 
ditaments so  to  be  purchased,  to  such  person  and  per- 
sons, and  for  such  uses,  estates,  and  interests,  as  his 
daughter  should,  by  will,  executed  in  the  presence  of 
and  attested  by  three  credible  witnesses,  and  whether 
married  or  single,  devise,  direct,  or  appoint ;  and  for 
want  of  such,  then  in  trust  to  convey  and  assure  the 
freehold  and  inheritance  of  all  and  singular  the  here- 
^ditaments  and  premises  that  should  be  so  purchased 
unto  and  to  the  use  of  the  right  heirs  of  his  daughter* 
And  as  to  so  much  of  the  Navy  5  per  Cents,  as  should 
not  have  been  paid  In  discharge  of  the  said  portion  of 

20,000/*! 


20>000/.,  or  laic]  out  in  the  purchase  of  lands  as' aforesaid,  1834. 
the  testator  directed  that  his  said  trustees  should  place 
the  same  out  in  the  public  funds,  and  (subject  to  the  said 
charge  of  20,000/.  and  to  the  life  interest  thereby  given  |^|jjji^i;^y 
to  the  Countess  Barbara  therein)  should  pay  the  interest  - 
and  dividends  thereof  into  the  proper  hands  of  his  said 
daughter  during  her  life,  for  her  sole  use  and  benefit, 
whether  married  or  unmarried,  and  not  subject  to  the 
debts,  control,  or  engagements  of  any  husband  sue 
might  thereafter  marry,  and  her  receipt  alone  to  be  the 
only  proper  discharge  to  the  trustees ;  and  upon  furth^ 
trust,  to  pay  and  transfer  or  assign  the  same,  immediately 
after  the  decease  of  his  said  daughter,  to  such  person  or 
persons,  and  for  such  intents  and  purposes,  and  in  such 
manner  as  she  should,  by  her  last  will  and  testament 
in  writing,  or  any  instrument  in  the  nature  of  her  last . 
will,  and  whether  sole  or  covert,  bequeath,  direct,  or 
appoint,  as  personal  estate;  and  in  default  of  such  last 
will  or  instrument  in  the  nature  of  a  will,  in  trust  to 
pay,  transfer,  and  assign  such  residue,  or  the  funds  and 
securities  in  which  the  same  should  be  invested,  to  the 
executors  or  administrators  of  his  daughter.  The  will 
then  contained  a  proviso,  that  it  should  be  lawful  for  his 
trustees,  with  the  consent  in  writing  of  his  wife  the 
Countess  Barbara^  and  Lady  Barbara  Ashley^  and,  after 
the  decease  of  the  Countess,  of  Lady  Barbara  Ashley 
alone,  to  lay  out  all  or  any  portion  of  the  Navy  6  per 
Cents.,  or  the  money  to  be  produced  thereby,  in  the  pur- 
chase of  freehold  lands  in  England^  and  to  settle  and 
assure  the  same,  in  the  names  of  the  trustees  and  their 
heirs,  to  the  use  of  the  Countess  for  life;  and,  after 
her  decease,  to  the  use  of  his  trustees,  their  heirs,  and 
assigns,  upon  trust,  to  pay  the  surplus  rents  and  profits 
thereof  (after  deducting  certain  outgoings  and  expenses) 
unto  Lady  Barbara  Ashley,  during  her  life,  and  whe- 
ther married  or  unmarried,  for  her  sole  and  separate 
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ISS^.       use  and  benefit,  independent  of  any  husband  she  might 

--►'  marry,  and  not  subject  to  bis  debts,  control,  or  engage- 

V.  ments ;  and  her  receipt  alone  to  be  a  sufficient  discharge 

Shatomubt.  ^  ^^*  trustees ;  and  on  further  trust  that,  after  the  de- 

cease  of  the  survivor  of  his  said  wife  and  daughter,  they, 
his  trustees,  their  heirs  or  assigns,  should  ocmvey  and 
assure  the  hereditaments  and  premises  that  should  be 
so  purchased,  to  such  person  and  persons,  and  for  such 
uses,  &c.  as  his  said  daughter,  by  her  last  will  and 
testament,  or  any  instrument  in  the  nature  thereof,  exe- 
cuted in  the  presence  of  and  to  be  attested  by  three 
credible  witnesses,  and  whether  married  or  unmarried, 
should  devise,  direct,  or  appoint;  and  for  want  of  such, 
then,  in  trust,  to  convey  and  assure  all  such  freehold 
lands  and  hereditaments  as  should  be  so  purchased, 
unto  and  to  the  use  of  the  right  heirs  of  Lady  Barbara 
AsUey* 

The  testator  died  on  the  14th  of  May  1811,  and  left 
no  issue  other  than  his  said  daughter.  Lady  Barbara 
Ashlefff  who  afterwards  became  the  wife  of  the  Honour- 
able William  F.  S.  Ponsanby, 

In  pursuance  of  the  directions  contained  in  Lord 
Shaftesburj/s  will,  the  trustees  of  that  will,  after  the  death 
of  the  Countess  Barbara^  with  the  requisite  consent,  laid 
out  part  of  the  purchase  monies  of  the  Durham  estates 
in  the  purchase  of  the  manor  of  HoUon  ;  and  other  part 
of  the  same  purchase  monies  was  subsequently,  with 
the  like  consent,  laid  out  in  the  purchase  of  the  per- 
petual advowson  of  the  vicarage  of  Great  Canfbrd; 
and  the  conveyance  of  the  said  manor  and  advowson 
respectively  was  made  to  the  trustees  and  their  heirs, 
upon  such  trusts,  and  for  such  intents,  and  purposes, 
and  under  and  subject  to  such  powers,  provisoes, 
limitations,  and  restrictions  as  in  and  by  the  before 

stated 
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stated  will  of  Antiony  Earl  of  Shaftesbury  were  ex-  ISSi. 
pressed  and  declared  or  directed  to  be  limited  cou-  wi,^ 
cemiog  the  manors,  Iands»  and  hereditaments  thereby  v. 

directed  to  be  purchased  with  the  said  106,858/.  6$.  2d.  Shaftssbubt. 
Navy  5  per  Cent  Annuities,  or  with  the  money  to  be 
produced  thereby,  or  such  and  so  many  of  the  same 
trusts  as  were  then  subsisting,  undetermined  and  capable 
of  taking  effect 

The  trustees  under  the  will  o(  Sir  John  Webb  (a) 
having  entered  into  a  contract  for  the  purchase  of  the 
manor  of  HoUon  and  the  advowson  of  the  vicarage  of 
Great  Caf^ord  from  the  trustees  of  the  Earl  of  Shaftes' 
bunf%  will,  subject  to  the  approbation  of  the  Court,  a 
reference  was  directed  to  the  Master  to  inquire  and 
state  whether  a  good  tide  could  be  made  to  those 
estates. 

The  Master,  by  his  report,  found  that  the  trustees 
of  the  will  had  no  power,  either  with  or  without  the 
consent  of  Lady  Barbara  Ponsonby^  to  convey  the 
fee-simple  and  inheritance  in  the  said  manor  and 
advowson,  inasmuch  as  the  power  by  such  will  given 
to  them  to  lay  out  and  invest  the  trust  monies  in  the 
purchase  of  real  estates  did  not  authorise  the  change  of 
securities;  and  Lady  Barbara  Ponsonby  was  merely 
tenant  for  life  of  the  manor  and  advowson,  with  a  power 
of  disposing  thereof  by  will  only,  and  not  by  deed  to 
take  effect  in  her  lifetime. 

Lady  Barbara  Ponsonby  and  her  husband  took  an 
exception  to  the  Master's  report 

Mn 

(a)  See  Webh  v.  Lord  ShmfUhury^  6  Mad.  100. 

R  r  4 


60*^.  CA3B^ W  UHMiGBKf,} 

TtttE«rl  ofr     '  'rtife  dttectloii,  "that  !ti  default  of  any  appoihtraent  bj 
^^^'^W^^^Lady  'Barbara  f'onsohbj/s  ttift,  the  trustees  shall  convey 

to  her  ^Ight  heirs,  does  not  creAte  an'  executory  trust 
under  Which  the  person  who  may  liappen  at  her  death 
to  fill  the  character  of  her  heir  would  take  as  a  pur- 
chaser, and  be  entitled  to  call  for  a  conveyance ;  but  Is 
merely  an  equitable  limitation  of  the  old  estate.  This 
is  placed  beyond  the  possibility  of  doubt  by  reference  to 
the  corresponding  clause  in  the  will,  which  deals  with  the 
trust  fund  so  long  as  it  remains  personal  estate*  That 
fund  is  vested  in  trustees  for  the  separate  use  of  Lady 
Barbara  for  life,  with  a  power  of  appointment  to  her 
by  will,  and  for  want  of  such  appointment^  to  her  exe* 
colors  or  administrators,  and  not  to  her  next  of  kin. 
Under  thai  clause  Lady  Barbara  became^  in  eflec^ 
absolute  owner  of  the  fund,  and  able  to  di^MMe  of  it  in 
her  lifetime,  so  long  as  it  continued  in  the  shape  of 
personalty  (a) ;  and  the  testator's  intention  must  have 
been  the  same  with  respect  to  the  extent  of  the  intsnst 
which  she  was  to  take  in  the  property  in  the  event  of 
ils  being  converted  into  real  estate.  In  either  osse^ 
equally.  Lady  Barbara  was  the  sole  object  of  her 
father^  bounty ;  and  his  only  motive  for  limiting  Ibeiamii 
to  ht  parchased  to  trustees  for  her  separate  nse  mtisl 
hiive  been  to  protect  her  agmiosi  tiie  mnrital  inflaeoce« 
Her  estflfte^  then,  in  the  lands,  is  an  equltdaleintcittt} 
aind  the  Imutadon  in  &vouk>  of  her  faetrs  bleiii^'  also,  of 
an  eqitiUble  interest^  the  two  estates,  by  Ihe  optotioil 
o£  the  rule  in  Shetlei^s  case,  unites  so  that  lUdy  Barbtv^ 
has  in  her  the  equitable  fee,  subject  to  a  power  to 
be  exercised   by  will,   and  that  power  is  capable  of 

betog 

(a)  Kirkpairick  v.  Cepdy  Sngd,  on  Powers;  vol.  i.  |^.7S.  tifhti. 
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fore,  according  to  the  old  law,  or  a  deed  tfk^Mtdd'    ''^^^ 
under  the  provisioi^  -of  t;he  late. ad;  pf  p^rjlii^aif^at <f ),  •• .     ^ 

will  effectually  de^trpy  her^powerj  and-  ^aWe  ^IfejrjtOTgJ^^^'^^i 
make  a  good  title  to  a  purchaser*  The  circupistaDce.j 
that  Lady  Barbara's  life-estate  is  an  estate  to, |ief,^ 
separate  use  is  no  impedin^ent  to  the  application;  of  t^^,^ 
rule  ix^  Skellei/s  case^  Feame  on  Contingent  Bmaip^^ 
ders  (A) ;  Morgan  v.  Morgan,  {c) 

-i 
Mr.  Lynchf  for  the  purchasers,  the  trustees  under  the . 

will  Qf  Sir  John  Webb. 

The  question  is,  whether  Lord  Shqfte^wy  intended 
the  direction  that  the  lands  to  be  purchased  with  the' 
Navy  5  per  Cents,  should,  in  default  of  appointment ' 
by  Lady  Barbara's  will,  be  conveyed  to  her  heirs,  to 
operate  as  words  of  purchase ;  and,  upon  the  language ' 
of  the  lisiitation  itself  there  is  considerable  room  for 
CDntending  that  he  did.     If  freehold  estates  were  pur* 
obased,  and  a  settlement  were  to  be  executed  in  pur* 
stiance  of  thia  trust,  the  conveyance  would  be  made 
to  trustees  for  Lady  Barbara^  upon  trust  to  pay  the' 
rents  and  profits  for  her  separate  use  for  life,  and,  after 
her  decease^  to  convey  the  estates  to  such  persons  aa 
she  diould  appoint  by  will,  and  in  default  of  such  ap«>' 
peintmeot,  to  her  heirs  at  law ;  Roberts  v.  DiswelL  {d)) 
Under  suck  a  aeltlement,  when  executed,  though  Lady^ 
Barbara  would  only  have  aa  equitable  life  estate^  thiel 
estate  taken  by  her  heirs  would  be  a  legal  estate,  abd: 
th«  rate  in  SheOe^s  case  would  not  apply ;  Pmna  ^ 
P^4Meki^e)y  ParkesY.  JVkiie.(g)     It  would  seem  thail 

the 

'  («>  5  *  4  >F.  4.  e.  74.  (</)  1  Atk.  607. 

(6)  page  56.  8th  ed.  (r)  Ca,  Ump,  TM.  41. 

(c)  5  Mad.40S.;  and  seePUi  (g)  11  Fet.  S09. 
V.  JgckH9t^i  9Bro,  C.  C  51, 
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1837.       the  testator,  by  giving  to  his  daughter  a  power  of  dispo- 
sition by  will,  meant  to  restrict  her  to  that  mode  of 
disposition  only.     If  that  be  so,  and  if  the  words  of  the 
Sbaftwbubt.  ^i>"i^^^OQ  ^^^^  support  or  justify  such  a  construction,  no 

inference  of  a  contrary  kind  can  be  drawn  from  the 
fact,  that  by  intendment  of  law  the  interest  which  she 
took  in  the  case  of  the  personal  estate  would  amount  lo 
an  absolute  interest. 


If  the  purchase  money  had  remained  uninvested  in 
land,  the  effect  of  the  limitations  in  the  testator's  will  is 
expressly  to  give  it,  not  to  the  next  of  kin,  but  absolutely 
to  Lady  Barbara.  It  is  reasonable  to  infer  that  the 
testator*s  intention  was  the  same,  whether  it  continued 
in  the  shape  of  money  or  was  invested  in  land ;  and 
the  limitation  to  the  right  heirs  of  Lady  Barbara  must 
therefore  be  considered,  not  as  words  of  purchase,  but 
as  words  of  limitation ;  and  Lady  Barbara  may,  by  a 
fine,  extinguish  the  power  and  make  a  good  tide. 

Exception  allowed. 
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BARHAM  V.  The  Earl  of  THANET.  j^^'iTi  i. 

26.' 

BY  indentures  of  lease  and  release,  bearing  date  re-  A.  mortgage  » 
made  of  the 
specdvely  the  29th  and  90th  of  January  1823,  manor  and 

the  manor  and  lands  of  Stlsdenj  together  with  divers  '*"f*5f  ^* 
other  messuages,  &rms,  and  hereditaments  in  the  county  valuable 
of  York,  which  were  then  the  property  otSackvOle  Earl  2^'r^a^«bt 
of  T^n^i  were,  in  consideration  of  80,000/.  advanced  of80,ooo/. 
and  paid  to  him  by  Lord  Petre,  conveyed  to  Lord  Themort* 

Pelre  in  fee;  subject  to  a  proviso  for  redemption  on  pagordies 

.      f  ^  intestate, 

payment,  after  the  expiration  of  twelve  months,  by  leaving  the 

SachnUe  Earl  of  Thanet,  his  heirs,  executors,  admini-  y^J'^jdJaS 

strators,  or  assigns,  to  Lord  Petre,  his  executors,  ad-  hii  heir  being 

ministrators,  or  assigns,  of  the  said  mortgage  debt  or  ^^^ ooo/P"^ 

sum  of  80,000/.,  with  interest  after  the  rate  of  4^  per  pot  of  the 

,,  .  ,     .  ,         .      80,000^.,  pro- 

cent  per  annum,  payable  at  the  several  times  therem  cures  a  person 

mentioned.  to  advance  the 

sum  required 
for  the  pur- 

Shortly  afterwards,  upon  the  marriage  of  Lord  Peire^  Sri^nar^ort- 

one  undivided  fifth  part  of  the  property  comprised  in  gagee  there* 

the  mortgage  was  conveyed  to  the  trustees  of  his  Lord«  with"the"heir 

ship's  marriage  settlement,  for  the  better  securing  the  of  the  raort* 

ffaffor  in  a 
sum  of  15,000/.,   being  part  of  the   mortgage  debt,  deed  convey- 
thereby  assigned  to  them.  ing  the  manor 
^         ^  and  lands  of 

Sackoitte  5.  to  the  per- 
son making 
the  advance,  subject  to  a  proviso  for  redemption  at  the  end  of  five  years,  being 
an  equity  of  redemption  altogether  different  from  the  prior  equity  of  redemption, 
and  tne  interest  reserved  being  5  per  cent,  instead  of  4^  per  cenL,  which  was  the 
rate  reserved  in  the  original  mort^e.  This  is  in  effect  a  new  mortgage  by  the  heir, 
and  the  80,000^  is  thmby  constituted  his  personal  debt 

The  same  mortgagor  made  another  mortgage  of  gavelkind  lands,  which,  upon  his 
death  intestate,  descended  to  his  two  brothers  as  coparceners.  The  elder  brother, 
who  was  the  common  law  heir  of  the  mortgagor,  purchased  of  the  other  brother 
his  nfoiety  of  the  gavelkind  lands,  and  covenanted  with  him  to  pay  the  whole 
mortgBge*money.    He  did  not  thereby  make  the  mortgage- money  bis  personal  debt. 


Oakham 


< .  ^    t 


.SacJMfle^vl  of  Tkanei  dji^  in  the  month  Q^Jaj^uny 
}S25y  intestate  and  without  is$uet  leaving  Charles^  the 
0.  late  Earl  of  Thanet^  and  Henry^  the  present  Earl  oF 

'  Thax-m  Thanet^  his  pnly  brpth/ers;  and  the  equity  of  redempfion 
of  his  manor  and  tands  of  Silsdetiy  and  of  his  other 
Yorkshire  estates,  descended  upon  Charles  Earl  of 
Thanetj  who  was  his  heir-at-law,  and  who  also  took  out 
letters  of  administration  of  his  personal  estate.  The 
personal  estate  left  by  Sadcoille  Earl  of  Thanet  proved 
insufficient  for  the  payment  of  his  debts. 

Some  Ume  afterwards  Lord  Petre  became  desirous 
that  30,000/.s  part  of  this  mortgage  debt,  should  be 
paid  off;  and  as  it  was  not  then  convenient  for  Charles 
Earl  of  Thanet  to  pay  the  money  himself  an  arrangi^ 
ment  was  entered  into  for  that  purpose  between  the  Earl 
of  Thofiet  and  Wiliiam  Joseph  Denison^  Esq.,  who  under- 
took to  advance  the  required  amount.  The  terms  of  the 
arrangement  were,  that  interest  at  the  rate  of  5  per  cent 
per  annum  should  be  allowed  upon  the  sum  advanced 
by  Mr.  Denison ;  that  a  proportionate  part  of  the  debt 
of  80,000A  should  be  assigned  to  him ;  that  a  convey- 
ance, by  way  of  mortgage,  of  the  manor  and  lands  of 
Silsden  (being  part  of  the  hereditaments  comprised  ip 
the  mortgage  oi  January  1823),  should  be  maclc  to  Mr. 
Denison  in  fee,  discharged  of  the  residue  of  the  original 
mortgage  debt;  and  that  the  Earl  of  Thanet  should  also 
give  his  bond  to  secure  the  repayment  of  the  money.    , 

A  bond  was  accordingly  executed  by  Charles  Eafl  pf 
Thanet  to  Mr.  Denison^  in  the  penal  sum  of  60,0QM. 
to  secure  the  payment  of  the  sum  advanced  by  the 
latter,  with  interest.  And  by  indentures  of  lease  ^nd 
release,  dated  the  22d  and  2Sd  of  June  1827  respef:- 
tively,  and  in  which  the  trustees  of  Lord  Petrels  settle- 
ment joined  as  parties,  in  consideration  of  30,000/.  paid 

by 


by  Mr.  Denison  to  Lord  Petre^  at  *^he  request  and  by 
the  direction  of  Charles  E^rl  of  Thanet^  .all  that  si^m  of  V  '  '^' 
30,000/,  and  interest,  being  part  of  the  mortgage  del?t  %^  % 
of  80,000/.,  was  assigned  by  Lord  Petre'xoMr.  Denison^  ThVnet.^^ 
and  the  entirety  of  the  manor  and  lands  o(  Silsderi  was 
conveyed  by  Lord  Petre  and  the  trustees  and  Charlfs 
Earl  of  Thanet  to  Mr.  Denison  in  fee :  subject  to  a  pror 
viso,  that  if  Charles  Earl  of  Thanet^  his  heirs,  exe- 
cutors &c.,  should  pay  to  Mr.  Denison^  his  executors 
&c.,  the  principal  sum  of  S0,000/.  on  the  2Sd  of  June 
in  the  year  18S2,  with  interest  at  the  rate  of  5  per 
cent.,  by  equal  half  yearly  payments,  on  the  2SA  of 
December  and  the  '2Sd  of  Jwie  in  each  year  (being 
the  same  days  as  were  appointed  for  that  purpose  in 
the  condition  of  the  bond),  until  payment  of  the  prin^ 
cipal  sum,  then,  or  at  any  other  time  thereafter  Mr. 
'Denison^  his  heirs  or  assigns,  should,  upon  the  request 
of  Charles  Earl  of  Thanet^  his  heirs,  executors,  or 
administrators,  reconvey  to  Charles  Earl  of  Thanet^ 
his  heirs  or  assigns,  the  manor  and  lands  of  Silsden^  free 
and  discharged  from  the  said  sum  of  80,000/.  And  it 
was  thereby  further  provided  that  if,  at  any  time  whilst 
the  principal  sum  or  any  part  thereof  continued  out*- 
'standing  upon  that  security,  the  interest  or  any  palt 
thereof  should  be  in  arrear  for  forty  days  next  after  an^ 
of  the  half  yearly  days  of  payment,  then,  and  immedl^ 
titely  thereupon,  such  principal  sum  and  interest  shotM 
no  longer  be  payable  at  the  several  times  therein-befbvt 
for  that  purpose  appointed,  but  the  same  should  forth- 
Vfth  become  payable  to  and  recoverable  by  Mr.  Detdson^ 
his  executors  &c.,  as  a  present  debt,  if  he  or  th^ 
should  so  think  fit  And  it  was  ftirther  provided  that 
if  Charles  Earl  of  Thanet^  his  heirs,  executors  &c.,  did 
find  should  for  the  whole  period  of  five  years,  during 
which  the  said  sum  of  30,000/.  was  agreed  to  remain 
outstanding  upon  that  security,  duty  pHy.tD  Mr.  Denisony 

his 
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his  executors,  &c.,  the  interest  from  time  to  time  aocra- 
ing  due  upon  the  principal  sum,  on  the  several  dajs 
appointed  for  that  purpose,  or  within  forty  days  after- 
wards, then  it  should  be  lawful  for  CAarUs  Earl  of 
Thanetj  his  heirs,  executors,  &c.  (if  he  or  they  shoald 
so  think  fit),  to  continue  the  principal  sum  at  interest 
upon  the  same  security,  for  the  further  period  of  two 
years,  from  the  said  2Sd  day  of  Jime  1832.  Aod 
Charles  Earl  of  Tkanet  thereby  also  covenanted  for 
himself,  his  heirs,  executors,  &c  to  pay  the  principal 
sum  of  80,000/.  and  interest  at  the  times  and  in  tke 
manner  before  mentioned. 


The  days  on  which  the  5  per  cent  interest  was  made 
payable  half  yearly  upon  Mr.  DenisorCs  mortgage,  were 
different  days  from  those  on  which  the  4}  per  cent 
interest  was  stipulated  to  be  paid,  under  the  original 
mortgage  to  Lord  Petre. 


Subsequently  to  the  execution  of  these  indentores, 
and  before  the  end  of  the  year  1881,  Charles  Earl  of 
Thanet  paid  off  the  whole  of  the  sum  originally  dae  on 
the  mortgage  to  Lord  Petre^  with  the  exception  of  the 
80,000^  advanced  by  Mr.  Denison^  aod  took  a  convey* 
ance  to  himself  in  fee  of  all  the  property  comprised  in 
the  mortgage  of  January  1828,  except  that  portion  of  it 
which  consisted  of  the  manor  and  lands  of  &'&^ 
mortgaged  to  Mr.  Denisoru 

Besides  his   Yorkshire  property,   SackviUe  Earl  of 

T^atiet  was  possessed  of  large  estates  in  the  county  of 

Kenti  some  of  which,  being  of  gavelkind  tenare,  upon 

his  death  intestate  and  without  issue,  descended  on  bis 

two  brothers,  Charles,  the  late  Earl,  and  Henrys  the 

present  Earl  of  Thanet,  as  co-heirs  in  gavelkind.    At 

the  time  of  the  death  of  SackviUe  Earl  of  Jhanet,  the 

whole  of  his  Kentish  estates,  including  as  well  those 

which 
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which  were^  as  those  which  ware  not  of  gavelkind  1884. 

tenure,  were  subject  to  several  mortgages,  and,  among  "^^    -  *' 

others,  to  a  mortgage  for  a  long  term  of  years,  which  v. 

had  been  created  by  SackviUe  Earl  of  Thanet  for  the  ^S.®  ^^^  ®^ 

•'  TUANXT. 

purpose  of  securing  the  repayment  of  32,900/.  and  in- 
terest to  his  sister.  Lady  Elizabeth  Tipton. 

By  indenture,  bearing  date  the  28th  of  July  1828, 
made  afler  the  death  of  SactviUe  Earl  of  Thanet^  be- 
tween the  Honourable  Henry  Thfton^  now  Earl  of 
TAanet^  of  the  one  part,  and  Charles^  then  Earl  of 
JTianeij  of  the  other  part,  after  reciting  the  several 
mortgages  to  which  the  Kentish  estates  of  SackviUe  Earl 
of  Thanet  were  subject  at  the  time  of  his  death,  and 
reciting  that  Charles  Earl  of  Thanet  had  contracted  with  , 

the  Honourable  Henry  Tufton  for  the  absolute  pur- 
chase of  his  moiety  of  all  such  parts  of  those  estates  as 
had  descended  to  Charles  Earl  of  Thanet  and  the  Ho- 
nourable Henry  Tufton^  as  coparceners,  by  the  custom 
of  gavelkind,  subject  to  such  proportion  of  the  several 
mortgage  debts,  and  of  all  other  debts  owing  by  Sack" 
villCi  late  Earl  of  Thanet^  as  the  Honourable  Henry 
Tufton  was  or  would  otherwise  have  been  liable  to  pay, 
(which  proportion,  with  reference  to  Lady  H.  Tuflon*s 
mortgage,  was  estimated  at  the  sum  of  4112/.  105., 
being  one  eighth  of  the  whole  amount  due  upon  that 
mortgage),  the  Honourable  Henry  Tufton^  in  consider- 
ation of  the  sum  of  11,790/.  S5.,  and  of  an  annuity  of 
1600/.  during  his  life,  the  due  payment  whereof  had 
been  secured  by  the  bond  of  Charles  Earl  of  Thanetj 
and  also  in  consideration  of  the  payment  to  be  made  by 
Charles  Earl  of  Thanet  of  such  proportion  of  the  mort- 
gage debts  charged  on  the  said  estates,  as  the  Honourable 
Henry  Tufton  was  liable  to  pay,  conveyed  and  assured 
all  the  manors,  messuages,  lands,  and  hereditaments, 
situate  in  the  county  of  KtrUj  of  or  to  which  Sackville 
late  Earl  of  Thanet  was  seised  or  entided  at  his  decease, 

subject 
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Charles  Earl  of  Thanet  afterwards  paid  off  the  wh(de 
of  the  principal  and  interest  due  in  respect  of  the  several 
incumbrances  on  the  Kentish  estates,  with  the  excepdon 
of  Lady  Elizabeth  Tuftori^  mortgage.  He  died  in  the 
month  of  April  1832,  intestate  and  without  issue,  and 
left  his  brother  Henry^  now  Earl  of  Thanet  (who  wis 
.  his  heir-at-law),  and  his  sisters.  Lady  Caroline  Barkm 
(since  deceased)  and  Lady  Elizabeth  Tufionf  his  next  of 
kin.  Letters  oF  administration  of  his  personal  estate 
were  taken  out  by  the  present  Earl.  The  only  mort- 
gage debts  of  SackoiUe  Earl  of  Thanet^  which  were  out- 
standing at  the  death  of  Charles  Earl  of  Thanet^  were 
the  30,0002.  charged  on  the  manor  and  lands  of  SUsdm 
in  favour  of  Mr.  Denison^  and  the  32,900/.  due  to  Lady 
Elizabeth  Tiifton  on  the  security  of  the  Kentish  estates. 

The  bill,  which  was  filed  by  John  Barham  as  assignee 
and  personal  representative  of  his  mother.  Lady  Gnth 
line  Barhdmj  against  Henry  Earl  of  Thanet  and  Lady 
Elizabeth  Tuftony  prayed  a  declaration  that  the  personal 
estate  of  Charles  Eari  of  Thanet  was  not  liable  for,  and 
ought  not  to  be  applied  in  payment  of  the  mortgage 
debt  of  30,000/.  due  to  Mr.  Denison^  or  the  sum  of 
4 11 2/.  105.,  being  the  apportione<l  part  of  the  mortgage 
debt  due  to  Lady  Elizabeth  Tipton  ;  but  that  those  two 
sums,  and  the  interest  thereon,  ought  to  remain  cfaarfsd 
and  be  paid  out  of  the  estates  respectiTely  sobyact 
thereto,  in  exoneration  of  the  personal  estate. 

The  Defendant,  Henry  Earl  of  Thanet^  by  his  answer, 

stated  that  the  personal  estate  of  dories  Earl  of  Tliand 

was  much  more  than  sufficient  to  pay  his  fimerai  ex- 
penses 


Thanst* 


pensea  and  all  his.  just  debt$,  including  the  sum  of       1854. 

30,000/.  due  to  Mr.  Denison,  ^nd  the  sum  of  4 1 1 21.  1 0^.,      !^_ ^     . 

(being  the  one-eighth  of  the  sum  due  to  Lady  E.  Tufton^\  ^, 

which  the  Defendant  submitted  should  be  considered    ^^^^^^ 

and  paid  as  just  debts  of  Charles  Earl  of  Thanet.    Hie 

defendant  further  submitted,  that  CharUs  Earl  of  7%^-* 

net^  by  the  several  acts  and  deeds  before  mentioned, 

and  especially  by  applying  to  and  borrowing  from  ^r* 

Denison  the  sum  of  SOiOOOA,  by  making  and  executing 

tlie  indenture  of  mortgage  of  the  23d  otjune  1827,  and 

by  the  bond  and  covenant  for  payment  of  the  monies 

(herein  mentioned,  rendered  himself  personally  liable 

for  the  payment  of  that  sum;  and  he  further  submitted, 

(hat  Charles  Earl  of  Thanetj  by  the  indenture  of  the 

28th  of  July  1828,  took  upon  himself  the  payment  of 

the  sum  of  4112/.  105.,  and  made  his  personal  estate 

the  primary  fund  to  satisfy  that  debt. 

There  was  some  evidence  in  the  cause  to  shew  that 
Charles  Earl  of  Thanet  had  had  it  in  contemplation, 
shortly  before  his  death,  to  pay  off  Mr.  DenisorCs 
mortgage  as  soon  as  the  day  of  redemption  stated  in  the 
mortgage  deed  should  arrive ;  and  that,  with  that  view^ 
lie  had  been  accumulating  a  large  sum  of  money  at  hj^ 
bankers*,  which  was  lying  in  their  hands  at  the  time  of 
his  decease. 

Mr.  Rolfe  and  Mr.  John  Romilfyf  for  the  Plaintiff. 

1      •  r 

■  'The  first  creation  relates  to  the  9O,OO02»  due  to  MrL. 
Demsfoni  and  vnh]oh>^aB  the  Plaintiff  contends,  is  primarily, 
ajchatge  upon  the  mortgaged  property,  and  ought  no| 
to  be  satisfied  out  of  tlis  perlonal  estate  of  Charles  Earl 
of  Thanet.  The  rule  is  well  established,  that  if  a  man 
teiacd  of  land  in  fee  mortgages  the  land,  and  then  dies 
kuestitte^  60  that  tb^  eqwty  of  redemption  descends  upoi^ 
VouIII  Ss 
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his  heir,  and  the  heir  afterwards  dies  without  baviog 
paid  off  the  mortgage,  the  land  in  the  hands  of  the  hrir 
or  devisee  of  that  heir  is  held  cum  onere;  in  other  words, 
the  land  itself,  and  not  the  personal  estate  of  the  heir  of 
the  mortgagor  is  the  primary  fiind  finr  payment  of  the  debt 
It  is  also  well  settled,  that  eveli  if  the  heir  of  the  mort- 
gagor joins  in  a  transfer  of  the  security  to  a  new  mort- 
gagee, and  gives  to  such  mortgagee  his  own  bond  or 
covenant  for  payment  of  die  money,  the  security,  wbidi 
he  thereby  creates,  is  auxiliary  and  collateral  only;  the 
property  in  mortgage  still  remaining  die  primary  food: 
Bag€i  V.  Ougkton  (a),  Basset  v.  PercivaL  {b)  In  Mei^ 
theson  v.  Hardwicke  (c)  before  Lord  Kemfon  at  the  RoUs, 
a  promissory  note,  given  by  the  devisee  of  an  estate  for 
the  amount  of  a  legacy  charged  on  the  devised  estate, 
was  held,  as  between  the  heir  and  personal  representative 
of  the  devisee,  not  to  have  altered  the  liabiliQr,  and  the 
devised  estate  was  treated  as  the  primary  fiind.  Tbe 
doctrine  of  the  Court  upon  this  subject  is  cleariy  Ud 
down  by  Lord  AlvanUy  in  fVoods  v.  Htmtingfiri  (^> 
where,  speaking  of  a  real  estate  subject  to  a  mortgage^ 
his  Lordship  says,  **  If  a  person  succeeding  to  an  estate 
of  that  kind,  has  done  no  act  to  adopt  the  debt  and 
make  it  his  personal  debt,  his  personal  estate  is  net 
liable ;  but  if  by  his  acts  he  has  put  himself  so  far  in  the 
place  of  his  ancestor  as  to  make  the  debt  his  own,  that 
is  understood  to  be  the  same  as  if  he  was  the  original 
mortgagor :  but  the  Court  has  been  extremely  anxious 
not  to  make  that  inference,  unless  where  it  is  perfectly 
clear  and  obvious;  therefore,  though,  the  mortgagee 
pressing  for  his  money,  tlie  heir  is  obliged  to  have  a 
transfer  of  the  mortgage^  and,  as  every  one  knows,  no 
assignee  will  take  it  without  Some  personal  covenant, 

upon 


(fl)  I  P.  Wm.  547. 

[b)  1  Cox,  885. 


(c)  8  P.  Wm.  665.  note. 
\d)  3  Fet,l29. 
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npon  that  transaction  be  executes  a  bond  to  the  new 
mortgagee;  if  he  does  it  only  for  that  purpose,  not 
meaning  to  make  himself  more  liable,  it  has  been  deter- 
mined not  to  make  it  the  personal  debt  of  the  par^, 
whose  original  debt  it  was  not"  This  doctrine  is 
fouaded  on  the  reasonable  principle,  that  as  the  personal 
estate  of  the  heir  has  not  been  increased  or  benefited  by 
means  of  the  mortgage,  so  it  shall  incur  no  liability  in 
respect  of  it»  unless  the  heir  has,  by  some  clear  and  un- 
equivocal act  of  his,  adopted  the  debt  and  made  it  his 
own.  That  principle  is  strictly  applicable  here.  The 
personal  estate  of  Elarl  Charles  derived  no  advantage  from 
the  arrangement  under  which  80,000/.  of  the  original 
mortgage  debt  was  transferred  to  Mr.  Denisoth  to  whom 
the  bond  and  covenant  of  Earl  Charles^  given  at  the  time 
of  the  transfer,  were  merely  an  auxiliary  security.  The 
result  might  have  been  di&rent,  if,  as  in  Latshington  v. 
Stmell  (a),  the  heir  had  increased  the  amount  of  the 
debt  by  borrowing  a  further  sum,  and  giving  a  new 
mortgage  for  the  whole;  for  then  his  personal  estate 
would  have  derived  a  direct  benefit  from  the  contract^ 
which  would  indeed  be  an  entirely  distinct  and  inde- 
pendent transaction.  Reliance  may,  perhaps,  be  placed 
on  the  fact,  that  the  deed  by  which  a  portion  of  the 
mortgage  debt  was  transferred  to  Mr.  Denisonj  creates 
a  new  equity  of  redemption,  and  stipulates  for  a  dif* 
fiarent  and  higher  rate  of  interest :  but  in  every  case  of 
the  transfer  of  a  mortgage,  it  is  obvious  that  a  new 
equity  of  redemption  must  be  reserved ;  and  Shafio  v. 
S/u^  {b)  is  a  direct  authority  for  holding,  that,  on 
the  transfer  of  a  mortgage,  any  alteration  in  the  rate  of 
the  interest,  whether  an  increase  or  a  diminution,  is 
immaterial.  The  language  of  Lord  Tkurlow*s  judgment 
in  that  case  is  conclusive  of  the  pr^ent  question. 

With 
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(a)  1  Sim.  435. 


(6)  1  Cox,  207. 
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18S4.  With  respect  to  the  sum  of  41 12/.  105.,  charged  upon 

„  ^  J  the  gavelkind  estates  sold  by  Henry^  now  Eiarl  of  T^netj 
V.  '  to  the  last  Earl,  it  is  impossible  to  distinguish  the  case 
^Sir^  from  TweddeU  v.  TxDeddeU(a),  and  Woods  v.  Hunting- 
Jbrd.  (b)  The  transaction  was  a  mere  sale  of  his  interest 
in  those  estates,  subject  to  the  charge;  and  the  purchaser 
did  no  more  than  indemnify  the  vendor  against  being 
called  upon  to  pay  the  debt.  Lady  Elizabeth  Tt^ion^ 
the  mortgagee,  was  no  party  to  the  contract;  and  her 
position  could  not  be  affected  by  it,  either  for  the  better 
or  the  worse.  There  is  no  covenant  on  the  part  of  Earl 
Charles  to  pay  the  proportion  of  the  debt  charged  on 
Henrtf^  share  of  the  descended  estates ;  and,  in  point  of 
fact,  as  Henry  was  not  liable  personally  to  pay  any  part 
of  it,  the  recital  of  the  payment,  to  be  made  by  Earl 
Charles^  of  such  proportion  of  the  mortgage  debts  as 
Henry  was  liable  to  pay,  as  part  of  the  consideration, 
was  founded  on  a  total  misapprehension ;  and  seems  to 
have  been  made  merely  for  the  purpose  of  enabling  the 
parties  to  make  a  proper  apportionment  of  the  stamp 
duty. 

Mr.  Bickersteth  and  Mr.  Richards^  for  the  Defend- 
ant, Lady  £.  Tufton^  who  had  the  same  interest  with 
the  Plaintiff. 

Mr.  Pemberton  and  Mr.  Stuart^  for  the  Defendant, 
the  Earl  of  Tlianet. 

This  is  purely  a  question  of  intention.  Every  case 
must  depend  upon  its  own  specialties ;  and  the  authori- 
ties are  only  applicable  to  the  extent  of  determining 
what  particular  circumstances  shall  be  held  sufficient  to 
warrant  the  inference  of  intention.    In  order  therefore 

to 

{a)  2  Bro.  C.  C.  101.  (&)  5  Vei.  128. 
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to  arrive  at  a  just  conclusion  it  is  necessary  to  attend 
minutely  to  all  the  facts  of  each  case,  to  the  peculiar 
frame  and  language  of  the  subsequent  contract,  and  to 
the  situation  in  which  the  new  contracting  party  places 
himself,  so  as  to  be  able  to  collect  from  the  whole  of  his 
dealings,  whetlier  his  intention  was,  that  his  personal  or 
hb  real  estate  should  be  primarily  charged ;  Donisthorpe 
V.  Porter  (a),  The  Earl  of  Oxford  v.  Lady  Bodfiey.  (6) 


18S4. 


Barhak 

p. 

The  Earl  of 

TUANET. 


With  respect  to  the  first  point ;  the  question  is  not, 
whether  there  has  been  any  addition  to  the  mortgage 
money,  but  whether  the  transfer  in  substance  amounts 
to  a  new  contract  —  new  in  its  terms,  and  differing 
essentially  in  its  character  from  the  former.  In  The 
Earl  of  Oxford  v.  Lady  Rodney  there  was  no  increase 
to  the  debt,  and  no  new  mortgage  taken  for  a  larger 
sum;  and  yet  Sir  W.  Grant — from  the  facts  that  the 
mortgagee  was  a  party  to  the  sale  of  the  house,  that 
the  purchaser  entered  into  a  personal  engagement  with 
him,  and  that  a  new  and  special  equity  of  redemption 
was  reserved  —  considered  himself  entftled  to  infer  that 
the  purchaser  meant  to  make  the  mortgage  his  own 
personal  debt,  and  therefore  to  hold  that  the  personal 
estate  was  primarily  liable  to  pay  it.  Here  the  circum- 
stances are  much  stronger  than  they  were  in  The  Earl 
of  Oxford  V.  Lady  Rodney ;  for  here  Earl  Charles^  in 
order  to  raise  the  sum  without  which  Lord  Petre  would 
have  foreclosed  his  mortgage  or  compelled  a  sale  of  the 
estate,  entered  into  a  treaty  with  a  new  mortgagee,  gave 
his  own  personal  security  for  the  debt,  and  consented  to 
pay  a  higher  rate  of  interest ;  the  property  subject  to 
the  new  mortgage  was  confined  to  a  part  only  of  that 
which  was  comprised  in  the  original  mortgage;  the  days 
on  which  the  interest  was  made  payable  were  different 

firom 


(a)  Awh.WO.  9£dbi,I69. 


(h)  14F«.417. 
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from  those  specified  in  the  original  mortgage;  and  wliat 
is  still  more  important,  the  mortgagor  deprived  himself 
of  the  power  of  redeeming  the  property  for  a  period  of 
five  years.  Witfi  what  justice  or  propriety  can  it  then 
be  said  that  this  was  not  a  new  and  independent  con* 
tract  ?  By  the  effect  of  the  transaction,  the  position  and 
liability  of  E^rl  Charles  were  entirely  altered ;  and  the 
debt,  which  had  previously  been  a  mere  charge  upon 
the  lands  which  he  inherited  from  his  brother,  was 
made  his  own  personal  obligation,  to  the  exoneration  of 
the  descended  estate.  That  snch  was  the  desire  and  ihi« 
derstanding  of  Earl  Charles  is  manifisst  from  every  part 
of  his  proceedings.  In  the  course  of  a  few  years  after 
the  death  of  Ekirl  SackvUle^  he  cleared  off  the  whole  of 
the  incumbrances  affecting  the  Yorkshire  estates,  witfi 
the  exception  of  Mr.  DenisofCs  mortgage ;  and  the  evi- 
dence shews  that  he  fully  intended  to  discharge  that 
incumbrance  likewise,  at  the  earliest  possible  momcaC 
which  the  terms  of  the  contract  permitted ;  and  that  he 
was  only  prevented  from  ftilfiUing  that  intention  by  his 
sudden  and  premature  death,  a  very  few  months  before 
the  stipulated  period  for  redemption  bad  arrived*  It 
may  be  conceded  that  his  personal  estate  derived  no 
benefit  from  the  transaction  with  Mr.  Denison  ;  but 
that  circumstance  is  quite  immaterial,  because  the  na- 
ture of  the  transaction  itself  indicates  a  clear  intendon, 
on  the  part  of  Earl  Charles^  to  adopt  the  debt  as  bis 
own  personal  obligation.  There  can  be  no  equity  in 
favour  of  one  fund  against  another,  where  the  same 
individual  is  the  owner  of  both.  In  iMshington  v. 
SeweU^  it  is  true,  an  addition  was  made  to  the  amounst  of 
the  sum  for  which  the  fresh  mortgage  was  given :  but 
that  was  an  accidental  and  unimportant  circumstance, 
and  formed  no  part  of  the  grounds  on  -which  the  case 
was  argued  or  determined ;  .the  principle  of  the  de- 
cision being,  that  the  transaction  was  essentially  a  new 

and 
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and  independent  contract  The  cases  of  MaUkesonr. 
Hardmicke  and  Bassett  v.  Percival  have  no  application. 
Bassett  v.  Percival  was  a  mere  case  of  suretyship ;  there 
was  no  borrowing  or  lending  of  money ;  but  the  estate 
being  subject  to  a  charge,  the  heir  gave  his  bond  as  a 
collateral  security  to  the  creditor.  Tweddell  t.  7Wd^ 
ddl  and  Shafto  v.  Shafto  are  not  to  be  reconciled 
with  the  decision  of  Lord  Hardmicke  in  Parsons  v. 
Freeman  (a\  or  with  the  language  of  Lord  Ncrthingtfm 
in  DaniMarpe  r.  Porter.  TweddeU  v.  Tweddell  was 
doubted,  if  not  disapproved  by  Lord  Jioaideyy  in  Butler 
V.  Butler  (6),  and  by  Lord  Bosdyn  in  Waring  ▼.  Ward  {c\ 
as  well  as  by  Sir  W.  Grant  in  The  Earl  of  Oxford  v. 
Lady  Bodney ;  and  Shqfio  v.  Shqftoj  which  is  an  ex- 
tremely doubtful  case,  does  not  seem  to  have  been  ever 
made  the  subject  of  judicial  comment  or  consideration. 
Even  there,  however,  the  circumstances  were  infinitely 
less  strong  for  exonerating  the  real  estate  than  they  are 
in  the  present  case. 


1S84. 


Baiham 

The  Earl  of 
Thanbt. 


With  respect  to  the  second  point,  it  appears  from 
the  terms  of  the  deed  of  My  1828,  that  it  was  part  of 
the  contract  between  Earl  Charles  and  his  brother,  the 
present  Earl,  that  the  whole  of  the  debts  of  Earl 
SadmUe  should  be  paid  by  Earl  Charles  s  and  the  under«> 
taking  the  burthen  of  those  debts,  so  far  as  they  con- 
stituted a  charge  on  the  estates  descended  upon  Henrt/j 
formed  part  of  the  price  paid  to  the  latter  as  the  con- 
sideration upon  which  the  contract  was  made.  This, 
therefore,  was  not  a  mere  purchase  of  the  equity  of 
redemption  (which  would  not  make  the  mortgage  pri- 
marily a  charge  on  the  personal  estate)  but  an  agree- 
ment, on  the  part  of  Earl  Charles^  that  the  amount 

of 


(a)  Amb.US.   sAtk,l\\, 
(h)  5  Fe<.  534. 


(c)  7  Vet,  839, 
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ISM.       of  die  mortgage  monejahoidd  be  cenaidered  as  his  own 
^J^>^^*^    personal  debt. 

fmBarldf        Mr.  J.  ifcmi%  in  reply. 


It  cannot  be  contended  that  this  is  parely  a  qiies-> 
tion  of  intention.  The  real  principle  is  this  that^  as 
the  personal  estate  of  the  intestate  has  never  had  the 
benefit  of  the  money  raised  on  the  real  estate^  so  it  shall 
not  bear  the  expense  of  repaying  it,  unless  facts  occur 
from  which  an  irresistible  inference  arises,  that  the  in* 
tention  of  the  intestate  was,  that  his  personal  estate 
should  be  primarily  charged,  and  the  real  estate  ex- 
onerated. The  facts  from  which  the  Court  will  infer 
this  intention  are  different  in  the  two  classes  of  cases 
wherein  this  question  may  arise ;  and  it  is  important  to 
attend  to  this  distinction,  as  without  it  the  cases  on  the 
subject  cannot  be  reconciled,  and  with  it,  they  are  all 
consistent  An  instance  of  both  kinds  occurs  in  the 
case  before  the  Court  The  first  class  is  where  a  person 
dies  intestate  leaving  real  estate  subject  to  a  mortgage, 
and  the  heir  of  that  intestate  himself  dies  intestate;  and 
the  question  then  arises,  as  between  the  heir  and  the  next 
of  kin  of  the  second  intestate,  whether  the  personal 
estate  of  the  second  intestate  or  the  mortgaged  estate 
is  to  bear  the  expense  of  paying  off  the  mortgage  debt 
•The  second  class  is  where  a  person  buys  an  estate  sub- 
ject to  a  mortgage  not  created  by  himself,  and  then 
dies  intestate ;  and  the  same  question  then  arises  between 
his  heir  and  his  next  of  kin. .  To  raise  the  first  claas  of 
questions,  two  intestacies  must  occur;  to  raise  the  second, 
-but  one.  In  the  former,  where  the  heir  of  the  first  in* 
lestate  has  raised  money  to  pay  off  the  mortgage,  the 
Court  considers  that  neither  personal  covenants  nor  an 
alteration  of  interest,  nor  any  similar  circumstance  justi- 
.  fies  the  inference  that  he  intended  his  personal  estate  to 

bear 
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bear  the  debt;  but  draws  snob  ait  inference  under  these 
circumstances  only,  namely,  that,  if  the  heir  of  the  first 
intestate  has  increased  the  amount  of  the  mortgage  debt, 
and  entered  into  a  personal  corenant  to  pay  the  wbole,  tw2«t. 
then,  as  his  personal  estate  has  clearly  had  the  benefit  of 
pait,  equity  will  not  distinguish  which  part,  but  will  infer 
that  he  intended  his  personal  estate  to  be  primarily  lia« 
Ue  for  the  whole  debt;  and  accordingly,  upcm  his  deaths 
hold  diat  his  heir  is  entided  to  have  the  personal  estate 
of  the  second  intestate  applied  in  liquidation  of  the 
mortgage.  This  principle  is  contradicted  by  no  case^ 
and  is  specially  laid  down  in  Woods  v.  Hunting/ord, 
and  TweddeU  v.  Tweddell  The  case  of  the  Earl  of  Ox- 
Jbrd  ▼•  Lady  Rodney  is  no  authority  to  the  contrary^ 
but  is  an  instance  of  the  second  class  of  cases ;  and  there» 
alsO)  an  arrear  of  interest  was  added  to  the  amount  of  the 
mortgage  debt.  Donistkorpe  v.  Porter  is  too  loosely  re- 
ported to  be  any  authority  either  way.  Apply  this  prin- 
ciple to  the  first  point  in  this  cause,  with  respect  to  Mr. 
DenisoiCs  debt,  and  it  is  clear  that  the  personal  estate 
of  Charles^  the  second  intestate^  is  not  liable;  for  he 
bad  no  benefit  from  the  sum  raised,  but  borrowed  it 
jnerely  to  pay  off  part  of  the  former  debt,  and  was 
compelled  to  take  it,  if  at  all,  on  such  terms  as  the 
4nortgagee  would  grant.  In  the  second  class  of  cases^ 
the  Court  will  draw  the  inference,  that  the  personal 
estate  was  intended  primarily  to  bear  the  burthen,  from 
much  slighter  circumstances ;  and  for  an  obvious  reason. 
The  intestate  has  purchased  an  estate  subject  to  a  mort- 
gage ;  if  he  had  purchased  it  freed  from  the  mortgage,  he 
would  have  paid  the  amount  of  the  mortgage-money  in 
addition  to  the  purchase-money*  To  that  extent,  there- 
fore, his  personal  estate  may  be  said  to  have  had  the 
benefit  of  the  mortgage*money,  and,  consequently,  in  this 
class  of  cases,  the  Court  will  from  slight  circumstances,  as 

an 
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an  aherstaon  in  the  rate  of  intereat,  orin  the  terms  o(A€ 
mortgage,  draw  the  inference^  that  the  intestate  mtended 
his  personal  estate  to  bear  the  burthen  of  the  debt.  Bat 
in  the  second  case,  as  it  occurs  in  this  causey  with  respect 
to  the  4112/.  lOs.  diarged  on  the  gavelkind  lands  by 
Ckarles  Earl  of  J^anet^  it  is  clear  that  his  personal 
estate  is  not  primarily  liable;  for  it  is  not  pretended 
that  he  did  any  thing  which  amounted  to  any  of  such 
circumstances ;  he  entered  into  no  covenant  of  any  de* 
scription,  and  never  altered  the  nature  or  amount  of  the 
debt  in  any  respect 


His  Honor  said  he  should  take  time  to  read  and 
consider  the  cases  which  had  been  referred  to. 


JtifyaB. 


The  Master  of  the  Rolls. 

If  an  estate  descend  to  the  heir,  subject  to  a  mort- 
gage, and  he  become  a  party  to  an  assignment  of  the 
mortgage,  and,  by  bond  or  covenant,  contract  with  the 
assignee  to  pay  the  amount  due,  he  does  not  thereby 
make  it  his  personal  debt,  as  between  his  heir  and  ex- 
ecutor. As  between  those  parties,  the  mortgaged  estate 
remains  the  primary  fund  for  the  payment  of  the  mort- 
gage>debt;  and  the  bond  or  covenant  of  the  heir  of  the 
mortgagor  is  considered  merely  as  an  auxiliary  security 
to  the  assignee. 


The  question  in  this  case  is,  whether  the  indentures 
of  the  22d  and  25d  days  of  June  1827,  with  a  bond  and 
covenant  from  Charles  Earl  of  Thanet  as  an  auxiliary 
security,  are  to  be  regarded,  to  the  extent  of  the 
30,000/*  advanced  by  Mr.  Denison,  as  an  assignment  to 
that  gentleman  of  the  mortgage  originally  given  to  Lord 

Petre. 
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Petre*  Lord  Pttnf%  mortgage  cemprised  the  mnoT 
and  lands  of  Sihden  and  ocber  proper^  m  Yorkshire 
of  consideraUe  value.  ]Mr«  Denison  prudently  refused 
lo  advance  the  30,000/.  upon  the  security  of  lands 
charged  with  a  prior  incumbrance ;  and  by  the  inden- 
tures. Lord  Petre  add  the  trustees  of  his  marriage 
settlement,  at  the  request  and  by  the  diveetion  of 
Charles  Earl  of  Thanety  joined  with  him  in  the  oonh 
veyance  of  the  manor  and  lands  of  Silsden  to  Mr* 
DenisoHf  in  consideration  of  the  sum  of  30,000/L  then^ 
by  the  direction  of  Charles  Earl  of  T^Tiet,  paid  by  Mr. 
Denison  to  Lord  Petre  g  and  there  is  a  proviso  for 
redemption  from  Mr.  Denison  by  Charles  Earl  of  Thanet 
of  the  manor  and  lands  of  Silsden^  on  payment  of  the 
sum  of  80,000/.,  on  the  d3d  day  of  June  18S2,  with 
interest  at  5  per  cent.  The  equity  of  redemption  in 
the  original  mortgage  to  Lord  Petre  was  on  payment 
at  the  end  of  a  year ;  and  the  interest  reserved  on  that 
mortgage  was  4^  per  cent. 


1884- 


Baehah 

The  Barl  of 
Xhaiibt« 


It  appears  to  me  therefore  that,  in  substance,  this 
transaction  was  not  an  assignment,  to  the  extent  of 
80,000/.,  of  an  original  mortgage,  with  an  auxiliary 
security;  but  a  release,  by  Lord  Petre  and  his  trustees^ 
of  the  manor  and  lands  of  Silsden  from  the  original 
mortgage,  and  a  new  mortgage  of  the  manor  and  lands, 
by  Charles  Earl  of  Thanet  to  Mr.  Denison^  as  a  seen* 
rity  for  30,000/.,  at  a  new  rate  of  interest,  and  with 
a  new  equity  of  redemption ;  and  that  the  30,000/.  was 
thereby  constituted  the  personal  debt  of  Charles  Earl  of 
Thanetj  as  between  his  heir  and  executor ;  and  that  his 
personal  assets  must  be  first  applied  in  payment  of  the 
mortgage-debt. 

With  respect  to  the  purchase,  made  by  Charles  Earl 
of  Thanet  from  the  present  Earl,  of  his  interest  in  the 

gavelkind 
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gavelkind  lands,  I  concur  entirely  in  the  opinions  ex« 
pressed  by  Lord  Jlvanley  and  Sir  WilUam  Grants  that 
the  purchaser  of  an  estate  subject  to  a  mortgage,  who  has 
no  contract  or  communication  with  the  mortgagee,  and 
who  merely  covenants  with  the  vendor  to  pay  the  mort- 
gage-debt, does  not  thereby  make  the  mortgage-money  his 
personal  debt ;  and  that  his  covenant  is  to  be  considered 
simply  as  an  indemnity  to  the  vendor,  who  has  per- 
mitted the  amount  of  the  mortgage-money  to  be  de- 
ducted  from  the  price. 


The  proportion  of  Lady  Elizabeth  TtfftotCs  mortage- 
debt,  which  is  to  be  attributed  to  the  gavelkind  lands, 
was,  therefore,  not  the  personal  debt  of  Charles  Earl  of 
ITianei;  and,  as  between  his  heir  and  executor,  the 
gavelkind  lands  remain  primarily  liable  to  the  payment 
of  that  proportion* 


(fi  /.  /2^.//^ 


JOHNSON  V.  KENNETT. 


JT^ILLIAM  KENNETT,  by  his  will,  dated  the 

^^     10th  of  December  1808,  gave  an  annuity  of  50/. 

to  his  wife,  and  a  legacy  of  1000/.  to  be  paid  to  each  of 

his  three  daughters  at  the  age  of  twenty-one  years  ot 

mari'iage ;  and  subject  thereto,  and  to  the  payment  of 


1855. 

Jan.  35,  S4. 

AprU  82. 

Where  aa 
estate  w 
charged  ge- 
nerally with 
the  payment 
of  debts  and 
l^aciet,  and 

been  paid,  but  ^^^  debts,  he  gave  all  his  real  and  personal  estate  to 
not  the  le-  his  son  ITiamas  Kennett,  his  heirs,  executors,  admini-^ 
purchaser  will  strators,  and  assigns;  and  he.  appointed  his  said  son 

not  be  bound   executor  of  his  will. 

to  see  to  the 

application  of  The 

the  purchase* 

money,  unless  it  be  proved  that  he  knew  of  the  payment  of  the  debts ;  and  the 

taking  of  a  general  bond  of  indemnity,  or  of  a  bond  of  indemnity  against  the  legacies 

only»  will  not  raise  the  inference  that  he  knew  of  such  payment. 


//<^.^  .    /V- 


/ 


(^y/.,^^    .   -2    7  r.    /-^.y^^^^--    <*  ^*^ 
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The  testator  died  in  May  1809|  leaving  Thomai 
Kennett  his  only  son  and  heir  at  law,  his  widow,  and 
three  daughters  surviving  him.  Thomas  Kennett  proved 
the  will,  paid  the  testator's  debts  out  of  the  personal 
estate,  and  entered  into  possession  of  the  real  estate  of 
the  testator. 


625 
18S5. 

JOBNBOK 
V, 

Kxnmrttm 


In  the  year  1810  Thomas  Kennett  waA  his  wife,  by 
deeds  of  lease  and  release  and  by  fine,  conveyed  the 
real  estates  to  uses  to  bar  dower;  and  he  afterwards 
sold  those  estates  in  lots  to  difierent  purchasers,  without 
having  made  any  provision  for  the  payment  of  the  an- 
nuity to  the  widow,  or  of  the  legacies  to  the  daughters 
of  the  testator.  To  some  of  the  purchase  deeds  the 
widow  was  a  party,  and  released  her  annuity.  Bonds 
of  indemnity  were  given  by  Thomas  Kennett  to  all  the 
purchasers:  some  of  the  bonds  were  conditioned  for 
indemnifying  the  obligees  against  the  legacies  specially, 
and  others  were  general  bonds  of  indemnity. 

In  the  year  1823  Thomas  Kennett  assigned  all  his 
real  and  personal  estate  to  a  trustee  for  his  creditors. 

The  bill  was  filed  by  the  testator's  daughters  against 
Thomas  Kennett^  the  trustee  for  the  creditors,  the  pur- 
chasers of  the  estates,  and  the  widow ;  and  it  prayed  that 
the  will  might  be  established,  and  that  the  purchasers 
might  be  decreed  to  contribute,  in  proportion  to  the 
amount  of  their  respective  purchases,  towards  the  pay- 
ment of  the  legacies,  and  the  providing  of  a  fund  for 
the  payment  of  the  annuity;  or  that  the  real  estates 
might  be  sold  for  those  purposes. 

The  bill  alleged,  that  Thomas  Kennett  paid  the  tes- 
tator's debts  out  of  the  personal  estate ;  but  it  contained 
no  charge  that  the  purchasers  knew  that  the  debts  had 

been 
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IB9&  been  paid.  The  pnrdiaserB  by  their  answer  texA,  they 
cottld  not  set  forth  whether  Thomas  Kenndt  bad  or  had 
not  paid  the  testator's  debts  out  of  the  perfional  estate ; 
and  they  admitted  that,  at  the  time  of  their  respective 
purchases^  they  had  by  the  will,  but  not  otherwise^  no* 
tice,  and  that  they  believed  that  the  annuity  and  l^ades 
were  well  charged  on  the  real  estate,  and  that  the  same 
had  not  been,  in  any  way,  secured  to  be  paid  by  Thomas 
KenneU;  and  they  snbnifted  that  they  were  not  bound 
to  see  to  the  application  of  their  respective  parchase- 
moiiies. 

The  case  was  heard  before  die  Vic^CbanceUiv,  who 
was  of  opinion  that  the  form  of  the  conveyances,  and 
the  bonds  of  indemnity  taken  by  the  purchasers  shewed 
that  they  were  dealing  with  Kennett^  the  devisee,  as 
owner  of  the  estates  subject  to  the  legacies;  and  that 
the  purchasers  were  th^^fore  bound  to  see  to  the 
application  of  their  respective  purchase-monies.  The 
case  is  fully  reported  by  Mr.  Simons^  in  the  6th  yolume 
of  his  Reports,  p.  384. 

The  Defendants,  the  purchasers,  presented  a  petition 
of  rehearing. 

Mr.  Preston  and  Mr.  Wrcn^,  for  the  Appellants. 

The  general  rule  is  well  settled,  that  where  there  is  a 
devise  or  trust  for  payment  of  debts  generally,  or  for 
p^yaient  of  debts  and  legacies  generally,  the  purchaser 
is  not  bound  to  see  to  the  application  of  the  purchase^ 
money :  WiUiamson\.  Curtis  (a),  Rogers  v.  SkilUcome  (6), 
Dclton  v.  Hewen  (c),  Elliott  v.  Merriman  {d)^  Jenkins  v* 

HUes. 

(a)  6  Bro.  C.  C.  96.  (<?)  6  Mad.  f . 

(6)  AfM.  188.  .  (<0  Bam.  78. 
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Hiks*  (a)  General  rules  cease  to  be  applicable  in  cases 
of  fraud,  and  therefore  an  exception  arises  where  there 
is  eoUusioQ  between  the  purchaser  and  the  executor  of 
trustee,  or  where  the  purchaser  lends  himself,  directly 
or  indirectly,  to  the  commission  of  a  fraud ;  HUl  y«  Simp* 
son  (6),  WUsony.  Moore,  {c)  There  are  no  circumstances 
in  the  present  case  to  deprive  the  purchasers  of  the  be» 
nefit  of  the  general  rule.  It  is  not  pretended  that  there 
was  any  fraud  or  collusion  between  the  executor  and  the 
purchasers ;  but  it  is  said  that  Kennett  and  his  wife  levied 
a  fine  and  conveyed  the  estate  to  uses  to  bar  dower; 
that  KenneUy  therefore,  assumed  the  character  of  owner; 
that  the  purchasers  dealt  with  Ketmettf  not  in  his  cha- 
racter of  executor  but  as  the  owner  of  the  estates,  subject 
to  the  payment  of  the  legacies ;  and  that,  having  full  uo^ 
tice  that  the  estates  were  charged  with  legacies  which  re^ 
mained  unpaid,  they  took  bonds  of  indemnity  against  the 
legacies.  The  decree '  directs  an  inquiry  as  to  debts^ 
and  therefore  admits  that  debts  may  be  still  subsisting. 
The  fine  was  levied  and  the  estate  discharged  of  the 
wife's  dower  for  the  purpose  of  carrying  the  estates 
with  greater  facility  into  the  market  The  purchasers 
had  a  right  to  take  an  indemnity  either  general  or  spe- 
cial ;  and  no  fraud  can  be  fairly  imputed  to  them,  or  is 
indeed  attempted  to  be  charged  against  them  by  the 
frame  of  the  bill  for  having  taken  that  precaution. 
The  inference  attempted  to  be  drawn  from  the  pur- 
chasers having  taken  bonds  of  indemnity  against  the 
legacies  is,  that  they  knew  that  the  debts  were  paid; 
but  there  is  no  charge  to  that  e£Pect  in  the  bill.  It  i$ 
alleged  in  the  bill,  that  Kennett  possessed  himself  of  the 
personal  estate  of  the  testator,  and  thereout  paid  the 
testator's  funeral  and  testamentary  expenses  and  debts ; 

and 
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(a)  6  Ves,  654  n. 
lb)  7  Vet.  1 59. 


(c)  1  Myiiie^Keeu,  1S6.357. 
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1 SW:- '     and tlmipuMmmmKf  m^mm  aartpte',  sajr  tlMit  thtffi 
set  iforth  whetho:  Kenneii  liad  or  had  not  paid  liw 
tociNsdtbtt.    k  b  flCatedy  in  tlie  nolioe  of  dus  case  gi^ 
KBiftK«nh>     in  the  last  cditfam  of  iSr  Edmard  Sitgdaim  JVmtiutm 
F0adan  €md  Pmidaien  {a}f  that  the  answer  did  net  deagr 
that  the  debts  had  been  paid.     That  atatemcatia  true  ss 
&r  as  it  goes,  bnt  it  does  not  entirely  represent  the  eAet 
of  the  answer.    Tlie  answer  neither  denies  nor 
that  the  debts  had  been  paid,  but  it  auMWints  to  a 
denial  of  all  knowledge  as  to  the  payment  of  the  debts. 
[TfteLoRO  Chanckllob.    Whether  the  debts  were 
paid  or  not  is  immaterial  for  the  purpose  of  affiseting  the 
porchasersyif  theydidnotknowit;  and  it  is  not  charged 
in  the  bill  that  they  knew  it]  The  case  diiefly  relied  open 
in  the  Court  below  was  Watkins  v.  Cheek  {b\  but  lihat  waa 
a  case  of  fraud,  and  has,  therefore,  no  application  to  the 
present  case.     If  the  rules  afiecting  the  liability  of  par* 
chasers  are  carried  farther  than  they  have  been,  the 
most  mischievous  consequences  are  likely  to  ensue.    la 
Balfimr  v.  Wdlard  (c)  Sir  fVUUam  Grant  observes  that 
the  doctrine  upon  this  subject  has  been  carried  farmer 
than  any  sound  equitable  principle  will  warrant 

Mr.  WiUcocky  for  a  Defendant  in  the  same  interest  as 
the  A|>pellants. 

lAit.Wigrmm  and  Mr.  Boupellj  cotihra. 

IS  IS  only  where  the  charges  ui}on  real  estate  are  of  an 

indefinite  nature  that  the  purchaser  is  not  bound  to  see  to 

th6  application  of  the  purchase-money;  if  the  charges 

are  specified,  if  they  are  ascertained,  or  ascertainable,' 

the  purchaser  buys  at  his  peril.    Where  a  testator,  as  . 

in  the  present  case,  charges  his  debts  and  legacies  upon 

his 

(a)  Vol.  ii.  p.  39, 9th  edit.  (c)  1 6  Vei.  15e. 

{f)  8  5tii.  4*  Sin.  199.'  * 
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bis  real  estate,  and  hia  debts  are  pMd  mUmtdep  and  tba 
cireamstances  of  the  transaction  shew  that  the  por- 
chaser  knew  of  such  pajnaent,  the  case  is  reduced  to 
one  in  wUch  the  legacies  alone  are  charged  upon  the  real 
estate,  and  tbe  purchaser  is  bound  to  see  to  the  payment 
of  the  legacies.  The  indefinite  character  of  the  charge 
is  taken  away  by  the  nature  of  the  transaction,  and  the  - 
definite  charge  remains.  The  purchasers  dealt  with 
KetmeHf  not  as  executor  or  trustee,  but  as  owner;  it  ia 
charged  in  the  bill,  and  admitted  by  the  answer,  that 
the  treaty  for  the  purchase  took  place  upon  the  repre** 
sentation  that  Kennett  was  the  absolute  owner,  subject 
to  the  payment  of  the  legacies ;  and  the  form  of  the  con* 
veyances  is  consistent  with  that  representation.  The 
answer  admits  that  the  personal  estate  was  more  than 
sufficient  for  the  payment  of  the  debts ;  and  some  of 
the  bonds  of  indemnity  were  taken  by  the  purchasers 
for  the  expressed  purpose  of  protecting  themselyes 
against  the  remaining  charge.  With  respect  to  the 
direction  in  the  decree  for  an  inquiry  as  to  the  debts, 
that  is  a  mere  form ;  it  being  the  invariable  rule  of  the 
Court,  where  an  account  is  directed,  to  include  such  an  . 
inquiry. 


This  case  is  not  distinguishable  from  Watkim  ▼• 
Cheek  (a),  where  it  was  held,  that  if  a  purchaser  deals 
with  a  vendor,  who  is  devisee  and  executor  under  a  will 
charging  the  real  estate  with  the  payment  of  debts  and 
legacies,  arid  the  intrinsic  circumstances  of  the  trans* 
action  shew  that  the  vendor  does  not  intend  to  apply  the 
purchase-money  in  satisfaction  of  the  charge,  the  pur- 
chaser is  liable.  The  very  fact  of  taking  bonds  of  in- 
demnity against  the  legacies  shews  that  the  purchasers 
were  dealing  with  the  vendor,  not  in  his  character  of  ex- 
ecutor 
(«)  %  Sim.i^Stu.  199. 

Vol.  hi.  T  t 


I 


MO 
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ecutor,  but  as  a  person  who  treated  the  property  as  bis 
own,  and  who  intended,  or  might  be  expected,  to  apply 
the  purchase*nioney  to  his  own  benefit.  The  pur- 
chasers would  have  required  no  protection,  if  there  had 
been  subsisting  debts,  and  the  nature  of  the  indemnity, 
which  they  did  require  and  obtain,  furnishes  of  itsdf 
irresistible  evidence  to  shew  that  they  knew  of  the  pay- 
ment of  the  debts,  and  that  they  might  themselves  be- 
come liable  for  the  remaining  charge  of  the  legacies. 


Mr.  Presiofij  in  reply. 


April  92,  The  LoRO  Chancellor.  * 

In  this  case  William  Kennett^  by  his  will,  gave  an 
annuity  of  50/.  a  year  to  his  wife,  and  a  legacy  of  1000/. 
to  each  of  his  three  daughters ;  and,  after  making  other 
dispositions  in  his  will,  he  charged  his  debts  and  legacies 
generally  upon  his  real  estate.  He  died  in  the  year 
1809.  It  appears  that  his  debts  were  paid  out  of  his 
personal  estate.  In  the  year  1810  the  real  estate  was 
sold  in  different  lots ;  and  the  question  is,  whether  the 
real  estate  in  the  hands  of  the  purchasers  is  liable  to 
payment  of  the  annuity  to  the  widow,  and  of  the  legacies 
given  to  the  daughters. 


The  general  rule,  as  to  which  there  is  no  dispute,  is 
this: — Where  legacies  alone  are  charged,  the  purchasers 
of  the  real  estate  are  bound  to  see  to  the  application  of 
the  purchase-money.  Where  debts  are  charged  gene- 
rally, or  where  debts  and  legacies  are  charged  generally, 
the  purchasers  of  the  real  estate  are  not  bound  to  see  to 
the  applicatioq  of  the  purchase-money.    The  real  estate 

beings 

*  Lord  Lyndhurti, 


CASES  IN  CHANCERY. 


es) 


being,  in  this  case,  charged  generally  with  the  payment 
of  debts  and  legacies,  would  not,  therefore,  prim&  faciei 
in  the  hands  of  a  purchaser,  be  liable  to  the  payment  of 
the  legacies;  but  it  is  said  that  the  debts  having  been 
paid,  and  paid  out  of  the  personal  estate,  and  nothing 
remaining  but  the  legacies,  the  case  falls  within  ti|e 
general  rule  applicable  to  cases  where  legacies  alone  are 
charged  upon  the  real  estate. 

I  find  no  authority  for  such  a  proposition.  The  rule 
applies  to  the  state  of  things  at  the  death  of  the  testator; 
and  if  the  debts  are  afterwards  paid,  and  the  legacies 
alone  are  left  as  a  charge,  that  circumstance  does  not 
vary  the  general  rule. 


188«. 
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In  this  case  it  does  not  appear  when  the  debts  were 
paid.  I  do  not  find  it  charged  in  the  bill,  that  the 
debts  were  paid  previously  to  the  sale  of  the  real 
estate.  There  is  no  charge  in  the  bill  that  the  pur- 
chasers knew  that  the  debts  had  been  paid ;  no  allega* 
tion  that  can  raise  the  question  whether  they  had  or 
had  not  notice  of  such  payment.  On  the  face  of  the 
bill  the  case  is  the  mere  general  case  of  real  estate 
charged  with  the  payment  of  debts  and  legacies.  It  is 
said  that,  from  the  nature  of  the  transaction,  the  pur- 
chasers must  have  been  aware  that  the  debts  were 
paid,  because  bonds  of  indemnity  were  taken  by  them 
against  the  legacies  only,  no  mention  being  made  of 
debts.  But  this  is  not  correct  as  a  general  statement; 
for  I  have  looked  at  the  bonds,  which  were  handed 
up  to  me,  and  it  appears  that  some  of  them  mention 
the  legacies  only,  but  some  are  mere  general  bonds  of 
indemnity.  I  lay  no  stress,  however,  on  that  circum- 
stance; for  it  does  not  appear  to  me  that,  if  all  the 
bonds  of  indemnity  had  been  taken  against  the  legacies 

T  t  2  only, 
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only,  that  would  at  all  vary  the  case.  It  would  luiTe 
been  quite  idle  to  mention  the  debts  yi  At  boDdi,  te^ 
cause,  if  there  were  ^ny  debts,  it  was  dear  that  A» 
paities  were  indemnified. 


I  am  of  opinion,  therefore,  that  the  judgment  of  ibe 
Vioe^Chanoellor  must  be  reversed* 


1834. 
i^OV.0,  7.  11. 


PARROTT  V.  PALMER. 


THE  bill  in  this  case  was  filed  by  the  locd  of  a 
manor  against  certain  -  of  the  tenants   of   lands 


Where  the 

lord  of  a 

manorywho 

claims  againtt   within  the  manor,  and  also  against  the  lessees  under 

the  tcnanti       those  tenants.     It  prayed  an  account  of  the  quantity  of 

coal,  iron-stone,  and  other  minerals  worked  and  raised 


the  right  of 
property  in 
the  minet 
within  the 
manor,  has 
stood  by  for  a 
long  period 
and  allowed 
the  tenants, 
without  ob- 
jection, to      * 
work  the 
mines  and  to 
expend  large 
sums  of  money 
upon  theur 
mining  oper- 
ations, the 

Court  will  ^ 

not  assist  him 

by  making  a  decree  for  an  injunction  or  account  against  the  tenants,  bol  will 
leave  him  to  hb  legal  remedy. 

Distinction  between  the  cases  in  which  the  right  to  an  account  is  incident  to  the 
injunction,  and  ^ote  in  which  it  is  independent  of  that  relief. 

Peculiarity  of  the  ease  of  mines  in  this  respect. 

The  right  to  an  account,  even  in  the  case  of  mines,  may  be  lost  by  laeket. 


by  the  Defendants,  the  tenants,  or  by  other  persons  By 
their  permission,  out  of  the  lands  or  mines  lymg  within 
the  manor,  and  of  the  profits  derived  therefirom ;  tbil 
the  Defendants  might  be  decreed  to  pay  the  full  tdiiSt 
thereof  to  the  Plaintiff;  and  that  they  miglit  be  te^ 
strained  by  injunction  from  working  such  mines,  aiMl 
digging  or  removing  such  minerals  in  fiiture.  > 

The  decree  of  the   Master  of  the  RoUs,  ami^m, 
the  hearing  of  the  cause,  directed  that  the  bill  sifpiM 
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be  retained  for  a  year ;  that  the  Plaintiff  should  be  at 
Ubedy.  to  briog  an  action  of  trover  against  the  tenants, 
for  the  purpose  of  trying  the  ri^t ;  and  that  the  De* 
fendants  in  that  action  should  admit,  upon  the  trial, 
ibafiihBjf^liad^  within  a  year,  raised  or  procured  coal, 
iron-stone,  or  other  nnnerals  out  of  the  loads  in  que^^ 
tion. 


The  Defendants,  the  tenants,  appealed  against  the 
whole  of  his  Honor's  decree ;  but  the  other  Defendants, 
the  lessees,  did  not  appeal. 

Sir  W.  Horne^  Mr.  Knight^  and  Mr.  Wkitmarshj  in 
support  of  the  decree. 


Sir  B.  Stigdetif  Mr.  Jacobs  and  Mr.  Richards,  for  the 
appeal.' 

I    The  Solicitcr-General  (Mr.  Ito^)  and  Mr.  Preslon 
appeared  for  the  lessees.' 

V 

The  points  upon  which  the  appellants  relied,  were 

jurincipally  four :  first,  that  the  lands  in  question  were 

j[|ot  copyhold,  but  customary  freehold,  and  that  the  law 

jyhieb  gave  the  lord  the  right  to  the  soil,  and  to  what- 

iafvar  lay  below  the  surface  of  the  ground,  in  copyholds, 

did  not  extend  to  customary  freeholds ;  secondly,  that  by 

the  special  custom  of  this  particular  manor,  or  by  long 

npd^tntenrupled  usage,  the  tenants  were  entitled  to  dig 

iiEMr'iitld.tal:e  the, minerals;  thirdly,  that  the  Plaintiff's 

^medy  was  exclusively  at  law ;  and,  fourthly,  that  at  all 

i0»eRta  the  Plaintiff,  by  standing  by  for  a  long  period, 

c|pd. permitting  the  Defendants  to  expend  large  sums  of 

money  in  the  erection  of  buildings  and  machinery  for 

workijyr^  thQ  mines,  and  by  his  subsequent  laches  in 

applying  to  the  Court,   had  precluded  himself  from 

T  t  8  obtaining 
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1854.       obtaining  an  injunction,  and  that  his  title  to  an  aocoont 
p'  "  depended  on  his  title  to  the  injunction. 


Upon  the  point  of  law  raised  by  the  first  proposition 
the  following  authorities  were  cited ;  Bishop  GfWmeh€9f 
Ur  V.  Knight  (a),  Doe  ▼•  Danven  (6),  Bourne  v.  Taiflor  (c), 
Curtis  ▼.  Daniel  (d)y  Whitechurch  v.  Holworthjf.  (e) 

With  respect  to  the  second  propos'tion,  a  Tolnnunons 
body  of  evidence  was  adduced  on  both  sides,  the  resi^ 
of  which  is  stated  and  summed  tip  in  the  judgment.  As 
to  the  evidence  required  to  establish  a  custom  in  a 
manor,  Doe  v.  Mason  (g),  Boe  v.  Jeffery  (A),  and  Doe  v. 
Dauncey  {%)  were  referred  to. 

Upon  the  questions  as  to  the  law  and  practice  of  the 
Court,  involved  in  the  third  and  fourth  points,  reference 
was  made  to  the  following  cases;  Sayer  v.  Pierce (i) 
Jesus  College  v.  Bloome  (/),  Jefferys  v.  Smith  (m).  Grey  v. 
Duke  of  Northumberland  (n),  Jones  v«  Jones  (o),  Cram  v. 
Tyrrell  {p)^  Bishop  of  St.  Asaph  v.  Williams  (;),  Dench  ▼. 
Bampfon  (r),  Bichards  v.  Noble  (s),  Norway  v.  Boaoe  (/), 
Cholmondeley  v.  Clinton  {u\  Cuthbert  v.  Creasy  (x},  East 
India  Company  v.  Vincent  (y),  Hannitig  v«  Ferrers.  {») 


The 


(a)  1  P.  Wnu.  406.  (a)  3  Mer.  161. 

ib)  7  J^of^  S99.  (p)  5  Mad.  179. 

(e)  10  £(ut,  1R9.  (9)  Jac.  349. 

(rf)  10  £«*<,  873.  (r)  4  T^ff.  700. 

(c)  4  Jlf.  4*  «S^-  ^40.  («)  5  3f«r.  673. 

(g)  S  Setjt.  WiU.  63.  (/)  19  Ves.  144. 

(jl)  9  Jf.  j-  5*^/.  9a.  r«)    1  ^rn.  ^  Ruu.  107, 

(s)  7  rauitt.  674.  4  fi/tgA,  I. 

(it)  1  Vet.  sen.  239.  (x)  4  Bligh^  195.  note. 

(/)  3  Aik.  263.  Cy)  9  Atk.  83. 

(m)  1  Joe.  4-  IK.  998.  (s)  1  J?^.  Co.  Ab.3S7. 

in)  17r«ff.981. 
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T%e  Lord  Chavcellor. 

The  questions  in  this  case  were  raised  by  the  Plain^ 
tiff,  whO|  as  lord  of  the  manor  of  Oldbury  Wallaxall^ 
otherwise  Langley  WalloxaU  in  the  county  of  Warmck^ 
filed  his  bill  in  the  year  1824  against  the  Defendants, 
some  of  whom  are  tenants  of  the  manor,  and  others, 
lessees  under  those  tenants,  of  the  coal  and  ironstone 
Haines  appertaining  to  the  customary  tenements.  The 
lord,  denying  that  there  was  any  custom  which  entitled 
the  tenants  to  the  minerals,  prayed  an  injunction  and 
account 


1884. 


In  the  Oburt  below  both  classes  of  Defendants  ap- 
peared and  contested  the  point,  but  the  tenants  only 
have  appealed;  and  it  is  admitted  that  they  have  them- 
selves done  no  act  with  respect  to  the  minerals  beyond 
leasing  them  to,  and  receiving  rent  from,  those  other 
Defendants  who  have  not  appealed. 

The  defence  set  up  by  the  answers  was  that  the 
tenants  hold  according  to  the  custom  of  the  manor,  and 
not  at  the  will  of  the  lord ;  and  that  they  have  by  the 
custom  a  right  to  dig  and  take  the  minerals ;  that  this 
right  has  always  been  exercised  by  them,  and  those 
whose  estates  in  the  customary  tenements  they  now 
have ;  and  that,  until  the  bill  was  filed,  they  were  never 
forbidden  or  in  any  way  interrupted  in  their  operations, 
although  these  were  sufficiently  public  and  notorious ; 
and  they  claimed  not  only  to  be  exempt  from  the  in- 
junction, but  also  that  no  account  should  be  decreed,  or, 
if  any,  that  it  should  not  go  back  beyond  the  filing  of 
the  bill,  or  at  all  events  not  beyond  the  period  of  six 
years,  to  which  the  statute  of  limitations  would  confine 
all  such  claims  at  law. 


Tt  i 


Issue 


exassr  in  XEUJiOBiiY. 


^n^m  1^^*^^f^^^^i  '■^^t  ^  ^Bttse.  hat  log  osme  on 
,%.  for  hearing  at  the  nBdla  hi  the  :]notith;  «f  3inMfi&ir 

JmNPI*  18S2,  his  Honor  was  pleased,  by  his  decree,  to  order 
^nt^tkf  biUbereteiiied  fiir  twelve  domhs^  watk -liberty 
^rAbe  PilttBliff  to  bring  an  action  of  trover  agdtiitJtiie 
rJDtefiBQdanta,  the  tenants  of  the  manor,  n^o  wereocdntd 
jti^bdoiit  the  taking,  within  a  year  past,  o(  ooal  tmi  iooo- 
(dCOM  from  nnder  their  copyhold  taiements* 

-.-/{FroBa  this  decree,  the  other  parts  of  which  irere 
^M^elj  fiifinal  and  consequential,  the  present  appei^  is 
yliroiig^iti  and  several  important  questions^. as  well  of 
/faot  as  of  law,  having  t>een  raised  before  me,  I  akall 
pr<NDeed  first  4>f  all  to  state  my  opinion  upon  the  former, 
.'because  the  conclusion  at  which  I  have  arrived,  respeet- 
-.jng  the  facts,  precludes  the  necessity  of  deciding  iKinie 
-^pf  the  points  of  law  made,  and  enables  me  to  dispose^f 
.  the  others. 

f 

I  entirely  agree  m  kh  his  Honor  that,  generally  speak- 
,}x^^  A^  custom  should  not  be  tried  iiere^  but  should  go 
.  .b^ore  a  jury.  The  defence,  however,  resting  in  this  ei^ 
^^nppulong  use,  which  was  uninterrupted,  aasuniea  lUi- 
^Otber  shape,  and  goes  to  the  equity  of  granting  either 
^of  4jhe  things  prayed  by  the  bill,  namely,  account  and 
..in^iin9tk)Uf  after  one  party  has  stood  by  f<Mr  so  king  a 
^jpf^od,  apd  suffered  the  other  to  expend  moncgr  and  be- 
^^W  Iftbpur  upon  the  disputed  op^ntiODst  In  ihi^  ^w 
^i(j  beycomes  absolutely  necessary  to  ^(amine  (fee  <:Qndl}Ct 
^f  ^  parties,  wi ih  a  wholly  different  object  from  tbat^f 
^  proving  or  disproving  the  custom  wfakh  the  Defeadants 
^.set  ng^  and  which  (be  Plaintiff  by  anticipation  traverses; 
^  i^hongb  much  of  ihe  evidence  may  be  of  a  kind  which 
b/^^K^  it  ^mmon  to  both  questk>ns»  and  anhsar^icntto 
.4tbe  purposea  of  nacb^.^Itlhas  hnppens:  thnt  I  jiMdl 

•  • 

t-n^  mqoire 
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liu|uifr  ooocerning  the  acts  of  tlie>  emtmmf^  tttmiits,       |(^M» 
withoat  at  all  disposing  of,  or  indeed  touehing,  die^httUte     ^^S^ 
with  reject  to  the  dispoted  auBlom.  /  > '      1  ^^ 

/    A  considerable  portion-  of  evidence  has  betd  giveif^bV 
^tbe  Defendants  as  to  the  digging  of  clay  mmI  cuMing'df 
trees,  which  I  do  not  think  at  all  decisive  of  any  ^foestidii 
teocbiDg  the  mines  of  coal  and  ironj  tboogfa  certaltdy^lt 
is  not  unimportant  even  with  refiu'ence  to  that  qlieftidn, 
because  it  shews  a  constant  practice  of  dealing  wi(h 
^thnber  and  subsoil,  things  generally  in  the  lovd.   jFor 
'  thirty  or  forty  years  past,  and  according  to  one  witne^ 
for  fifty  or  sixty,  clay  is  shewn  to  have  been  dng  fy 
various  tenants  of  the  manor,  for  the  purpose  of  openly 
making  bricks  at  kilns  within  the  manor,  but  whidh 
wiere  sold  out  of  the  manor.    Timber  trees,  in  con- 
siderable number  and  of  some  value,  were  cut; in 

otte  place  120,  the  finest  in  the  county;  and  th^e 
were  sawed  into  planks  for  the  use  of  the  collieries  that 
w^re  worked  by  the  tenants. 

• 

The  coal  workings  however  form  a  fiir  more  im- 
portant conskleration.     It  is  satisfactorily  proved  that 
Messrs.  Parker  and  Co.  worked  coal  and  iron  mines  fcr 
thirty  years,  and  Messrs.  Wrigki  and  Danks,  for  forty 
years,  in  the  Oldbury  field ;  and  tliat  their  operaticms 
^  ^ere  carried  on  openly,  five  or  six  boats  in  a  day  beittg 
loaded  on  the  canal  with  the  coal  got.     These  WcfkHfts 
'  are  proved,  I  think,  by  six  witnesses  of  various  describe 
tions  and  ages,  including  one  who,  previously  to  the 
year  1S20,  had  been  steward  of  the  manor.    Their  t«- 
vtisKmy  shews  that  the  mining  operations  were  carriM 
on  in  the  face  of  day,  only  SOO  yards  from  the  house 
wtiene  the  Manor  Courts  were  faolden,  and  close  by  a 
Mtnmpihe  road;  that  two  persons  called  bench^r^  itbd 
'  '«Biiioysd  to  mlue  for  the  lord,  Mvei!  on  the  spo^'  the 
^    ^^?  one 
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UHMr  one  Ibr  ttn,  the  other  for  twenty  yean;  ud  that  tk^ 
lord's  bailiff  lived  there  for  ten  years.  The  stewitd 
himself  states  that  the  lord  and  lady  of  the  manor  koev 
of  the  tenants  taking  the  minerals,  and  yet  never  gave 
any  directions  to  obstruct,  or  even  to  prohibit  or  warn 
them  against  doing  so.  He  also  says  that  he  knows 
that  the  cnstoroary  tenements  were  sold  so  much  the 
dearer  on  acoonnt  of  the  mines  supposed  to  be  under 
them  and  accessiUe  to  the  tenants,  and  that  the  minends 
were  worked  openly,  and  for  sale,  by  those  to  whom  the 
tenants  demised  them. 

Some  evidence  is  also  produced  firom  the  records  of 
the  Manor  Court*  A  tenant,  in  the  year  1809,  devised 
bis  tenement  to  trustees  in  trust,  to  sell  the  coal  and 
ironstone  under  it,  which  they  did  for  the  sum  of  GOOL ; 
so  late,  however,  as  the  year  1820.  The  purchaser 
was  not  admitted  as  tenant  in  respect  of  those  minerals ; 
but  it  is  certain  that  the  steward  was  cognisant  of  the 
will  and  the  sale,  by  the  enrolment  of  the  former.  This 
transaction,  which,  had  it  happened  earlier  would  have 
been  very  important,  took  place  only  four  years  before 
the  suit  commenced.  Its  materiality  is  lessened  by  thia 
cireumstance ;  nevertheless  it  throws  no  light  burthen 
of  explanation  upon  the  Plaintiff,  who  lay  by  for  four 
years  after  so  important  an  assertion  of  adverse  right. 

But  another  fact  exists  in  the  cause,  and  of  a  much 
earlier  date.  One  tenement  is  conveyed  by  surrepder, 
md  the  surrenderee  is  admitted  on  the  Court  Rolk,  on 
the  95th  of  October  180S,  with  an  expresa  reservation, 
on  the  part  of  the  tenant,  of  **  the  mine  or  mines  of 
coal  or  iron-stone  that  may  be  under  the  same." 
Several  other  surrenders  of  the  same  tenements,  in  like 
manner  and  with  the  like  reservation,  appear  entered 
on  the  Court  Rolls,  from  that  time  down  to^tbe  5tb  of 

4pril 


CASES  m  OHAMCERT.  M% 

JprU  1 8 14.  The  steward,  then,  by  tbe  most  aadieatie  hS9k, 
eTidence,  that  of  the  Court  RolIS)  and, '  therefore,  the 
lord  also  whom  he  represents,  h  thus  fixed  with  know* 
ledge  of  the  fact,  that  one  tenant  of  his  manor  had  been 
asserting  his  right  to  the  miaerals,  and  dealing  with  them 
BB  his  property  for  above  twenty  years,  and  another  fof 
above  four  years,  prior  to  any  steps  being  taken  against 
any  of  the  tenants,  and  without  any  assertion^  oa  tba 
lord's  part,  of  a  right,  or  any  preferring  of  a  claim  at 
all  inconsistent  with  tbe  pretensions  of  the  copjrholdersu 
It  is  lastly  in  evidence,  that  upwards  of  SSfQOOL  have 
been  expended  in  the  working  and  machinery  of  these 
mines,  in  the  long  period  of  considerably  more  than 
thirty  years,  during  which  the  Defendants  or  their  lessees 
worked  these  mines ;  and  that  tbe  lord  and  his  agents 
saw  them  work  the  mines  without  offering  any  oppo* 
sition,  giving  any  warning,  or  pretending  any  title  to 
dispute  rights  so  asserted  and  so  acted  upon  for  a 
course  of  so  many  years  and  in  the  face  of  day. 

The  first  conclusion,  which  I  build  upon  these  facts^ 
admits  of  no  doubt  at  all.  This  is  a  case  which  will  not 
allow  the  mention  of  injunction.  Not  that  by  the  nature 
of  tbe  question  that  relief  is  excluded :  for  the  case  of 
Dench  v.  Bamptouy  before  Lord  Loughborough  (aX  is 
clearly  not  law ;  and  independently  of  its  having  bean 
overruled  a  few  years  afterwards,  in  the  case  of 
Richards  v.  Noble  {p)^  the  principle  on  which  Lprd 
l4mgkboroi/^h  proceeded  has  never  been  considered  a 
sound  one,  namely,  that  the  only  remedy  of  the  lord 
for  waste  done  by  the  tenant  in  cutting  timber  without 
licence  or  custom,  is  at  law,  for  the  forfeiture,  a  doctrine 
laid  down  by  his  Lordship  in  a  case  of  timber,  but 
which  be  clearly  applied  to  mining  and  all  other  waste 


(«)  ^  FtfS.  7oa  ....  {fd  S-/f«r.6tS. 
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^^*?!!</  'ifr  W^li'. '  I  fP;ciffi|||j.^.npipV)n,  therefore^  Ujat  there 
pTiulbTT  **  WS*TO<^^  ^IW'  P«*w^  of  th«  cfu^  ta  exclude  the  relief, 
^xi^jaI     hg[,jfjff  ^awH'^^t  ^  fihkk  Uv»  bill  praj». 

FAUftB. 

y.fi^tl,^m,f^qn^^jch9x  that  th<^  pigr^  complaiping. 
^^JO'tbis  particular  instance,  by  bis  own  conduct^ 
dif^ntitled.  biiDfielf  to  that  relief.  If  there  be  any  thing; 
iflflU  «»tablisbed  in  this  Courti  it  is  that  a  man  who  liea 
bjTi  vHpile  he  sees  another  person  expend  hi$  capital  and 
^tow  his  labour  upon  any  work,  without  giving  to 
that  person  notice,  or  attempting  to  interrupt  him,  — 
9ae  who  thus  acquiesces  in  proceedings  inconsistenit 
w:itlvbis  own  claims,  —  when  he  comes  to  enforce  thos^ 
claims  in  this  Court,  shall  in  vain  ask  for  its  inters 
position  by  an  injunction,  of  which  the  efiect  would  be 
to  render  all  the  expense  useless,  which  he  voluntanlj 
suffered  to  be  incurred.  Here  more  years  have  been 
flowed  to  elapse  than  the  number  of  weeks  which, 
would  have  closed  the  doors  against  the  Plaintiff  coming 
to  seek  an  injunction. 

V  )n  the  next  pkce,  I  think  I  have  disposed  by  tb^ 
preceding  remarks  of  an  argument^  much  relied  upon 
t^  !the  Defendants,  that  there  can  be  no  account  nod^ 
))fiC0use  there  can  be  no  injunction.  Whether  theformec 
(iCrt^esf  species  of  relief  can  be  granted,  where  the 
{aHber  ia  nqt  competent,  is  a  question  which,  has  bi^^^ 
fijft«^i|jl9ies.  agitata  sad  has  perhaps  never  received.^ 
(JMT^dia  geneml  decision;  that  is  to  mj,^  p  di5tin<$ 
jttdg^WH.  on  (he  g^trat  propQsU>PQ»  vitb  its  Uvf^ 
^lifi^ns..  9ut  it  may,,b^  l^i^  dojvu  g^ner^Uy,  tbpt,uij<l|eifs 
in  the  cajse  of  mmes,  the  rule  is — no  injunction,  no 
jl^eount*  In ^Jfsus.  College  v.  Blo(me{a\  where  an  ac- 
count was  prayed  of&tinber  cut  by  a  tenant  bfrf^fe  i|he 

(d)  3  Aik.  262. 
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assignment*  of  his  lease,  and  the  term  being  gone,  no 
ityunction  coiiM  Be  liad^  «fi<f iC^IL^HiRbtlHt  io  a^itf 
lay;  and  so  it  wa!^  dtci&sd,  m)H^1iHiki'CmV*sm^\m€fi 
that  mines  formed  an  excepted  ca^fei'b^iiigW^lfe  t^taHi^ 
of  a  trade  or  business.  In  Whitfield  t.  Benit  (a),  where 
fSH  account  of  timber  cut,  arid  aii  hijiiikciiUfa  ^a|^A^ 
opening  mines,  were  prayed,  the  Court  appeiflrfr  tc^fai^f^ 
given  the  account  only  as  incident  to  a  discovery.  ^'fU^ 
deed  in  Sayer  v.  Pierce  (ft)  which  was  a  case  of  ifdik^ 
but  where  no  possession  had  been  shewn  by  die  FfiuA^ 
tiff.  Lord  Hardwicke  would  only  entertain  the  stiit  if^ 
respect  of  the  confusion  of  boundaries,  and  he  retaiheif 
the  cause  for  a  year  with  liberty  to  bring  gedtment.  MS 
Oarth  V.  Cotton  (cr).  Lord  Hardwicke  takes  a  somewhai' 
different  view  of  his  own  judgment  in  Jesus  College  Vi 
Btoome  from  that  which  the  report  of  the  case  gives  bf 
bat  he  does  not  overthrow  its  doctrine;  for  he  takes  tb^ 
tyro^d  distinction,  that  in  the  one  case  there  was  a  legftT 
remedy,  and  in  the  other,  no  remedy  at  all.  But  it  H 
certain  that  if  Ijce  t.  Alston  be  law,  the  distinction  fbr^ 
merly  taken,  particularly  in  Jesus  College  v.  Btoome^  fi^ 
shaken,  if  not  overthrown,  and  a  principle  established, 
fhat  wherever  timber  is  cut  on  the  estate  by  one*  hot 
Saving  right,  account  will  lie,  because,  to  use  UsiA 
Thurlimfs  expression,  the  wrong-doer  may  be  treated  'M 
a  baiTiff.  And  yet.  Lord  Tkurlam  assumes  tbrdvlgh^ 
ftat  ihere  is  all  tbt  while  a  remedy  at  hiw.  ^  It'^tiAidi) 
however,  greatly  detract  from'  the  weight  of  A  do<SP<tf4 
£o  decidedly  opposed  to  the  dt^tinot  and  jien^M^^dj^ 
iAon  of  Lotd  Mardwkke  in  Jesus  CMi^  vlBlamki 
dbt  nehherin  tli^  tworepoits  of  Lord  TAutkMfm^fil^. 
ment,  when  the  cause  wa^  laA  before  the  Coml  {df,  not 


in 
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flM.  in  tike  ye«r  1779(a),  when  it  was  fermerly  hesr^  is 
there  tbe  least  mention  made  of  that  celebrated  casei 
nor  indeed  of  Saifir  r*  Pierce. 

IVom  tbe  whole  it  may  be  collected  that  aMiongb,  m 
to  timber,  there  exists  considerable  discrepancy,  yd 
Jihe  sound  rule  is  to  make  account  the  incident  and 
not  the  principal,  where  there  is  a  remedy  at  law  (i); 
imt  that  mines  are  to  be  otherwise  considered,  and  dis^ 
tas  to  them,  the  party  may  have  an  account  even  in  cases 
where  no  injunction  would  lie. 

:  I  must  now  proceed  to  observe,  however,  that,  evea 
if  it  had  been  otherwise,  even  if  the  rule  had  been  thst 
there  could  be  no  account  of  mines  in  a  case  where  no 
injunction  lay,  the  rule  would  have  had  no  application 
to  the  present  case.  That  rule  is,  not  that  in  any  par- 
ticular instance  where,  from  accidental  circumstances^ 
tbe  party  fails  in  obtaining  an  injunction,  he  cannot 
have  account ;  it  only  is  that  where,  from  the  nature 
of  the  question,  injunction  is  not  competent  and  could 
not  be  prayed,  as  where  the  waste  has  been  committed 
by  a  former  tenant,  and  his  lease  is  out,  or  his  teron  a9> 
signed,  and  consequently  there  is  nothing  to  restraio, 
no  account  will  lie. 

There  is  no  such  incompetence,  however,  in  the  case 
at  bar.  The  present  Defendants  being  still  in  pos- 
session of  their  copyholds,  may  go  on  working  or 
may  open  new  mines,  and,  consequently,  in  the  nature 
oF-the  case,  injunction  is  possible.  It  is,  indeed,  prayed 
Ibr.  This  distinction  is  plainly  taken  by  Lord  Hon^ 
mcke  in  Smith  v.  Cooke  (c),   where  he  says,    "  and 

though 

(a)  1  Bro.  C.  C.  194.  (c)  S  Aik.  97S. 
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though  the  Plainti£&  have  not  actually  moved  for^^ti  ifr-        I9t4« 

junetioDy.  they  might  reserve  that  relief  till  the  hearing 

of  the  cause,   if  they  thought  proper;  and  I  am  of 

opinion  it  is  incident  to  their  estate,  and  they  are  entitled 

to  an  account  for  such  waste/'     So  the  learned  ccHinsel 

in  Richards  v.  Noble  {a)^  whose  admission  was  relied 

upon  in  th^  argument  here,  concede  only  that^  without 

the  prayer  for  an  injunction,  the  Plaintiff  could  have  no 

account.     In  the  present  case  there  is  the  prayer ;  and 

the  relief  of  injunction,  as  I  have  already  shewn,  is  not 

excluded  by  any  thing  in  the  nature  of  the  case.    It  is 

only  that  the  laches  of  the  Plaintiff  happens  to  have 

made  it  hopeless  for  him  to  move,  and  he  has  as  yet 

not  moved,  for  that  relief,  and  in  all  likelihood  never 

will. 

It  is  then  to  be  considered  whether  or  not  the  same 
lackes  does  not  disentitle  him  to  an  account ;  and  I  am 
of  opinion  that  it  does.  Shall  a  party  stand  by  and  see 
others  laying  out  their  money  for  thirty  or  forty  years 
upon  works,  without  giving  them  any  warning  at  all--* 
see  all  this  and  say  nothing  —  look  on  and  *^  make  no 
sign,"  while  perhaps  the  trade  is  a  doubtful  or  losing 
concern;  and  then,  when  the  speculation  has  proved 
successful,  come  for  an  account,  that  is,  a  share  of  the 
profits?  By  no  means.  Had  no  ore  been  got,  had 
the  coals  found  no  vent,  had  the  smelting  house  which 
the  Plaintiff  suffered  to  be  erected,  blazed  in  vain,  and  the 
machinery  which  he  let  his  tenants  erect  with  the  finest 
timber  trees  in  the  county,  growing  on  the  copyhold 
tenements,  failed  to  drain  the  field  of  coal,  and  to  raise  a 
saleable  commodity,  he  never  would  have  asked  for  ad 
account  —  he  never  would  have  asked  that  the  loss  upon 
the  concern  might  be  shared  between  him  and  the  under*> 

takers. 

{«)  5  Mer:  675. 
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takers.  And  thall  be  now  be  saflfered  to  come  into  this 
Coart)  and  going  back  long  before  his  suit  gave  the  first 
intimation  of  bis  claim,  the  first  warning  of  the  tenant's 
danger,  invoke  the  aid  of  the  Court  in  order  to  have  the 
profits  refunded  ?  He  shall  not.  The  remedy  in  courts 
of  law  is  open  to  him,  and  there,  as  the  mere  right  alone 
comes  in  question,  subject  to  the  statutory  period  of 
limitation,  he  may  obtain  satisfaction  from  whatever 
wrong-doer  has  assailed  his  rights. 


I  reserve  for  a  subsequent  head  of  argument  the  de- 
cisive authorities,  all  pointing  the  same  way,  of  the  cases^ 
both  at  law  and  in  equity,  upon  lapse  of  time. 

The  next  inference  which  I  deduce  from  the  &ctSy 
and  from  the  law  of  the  case,  is,  that  no  account  can  be 
had  prior  to  the  filing  oF  the  bill  at  the  earliest.  To 
determine,  however,  whether  the  bill  shall  be  enter- 
tained at  all,  and  an  account  ^iven  even  to  that  extent, 
we  must  look  at  the  facts.  If  given  against  any  one,  it 
should  rather  be  against  the  Defendants  who  do  not 
appeal,  and  against  whom  the  decree  makes  no  order^ 
than  against  the  appellants,  who  are  shewn  not  to  have 
taken  any  of  the  ore  or  coals.  The  law  is  clearly  open 
to  the  Plaintifi*  against  them;  and  the  decree  only 
enables  him  to  proceed  against  the  appellants  at  law,  by 
ordering  them  to  admit  a  taking  which  is  directly  con- 
trary to  the  fact. 

« 

I  do  not  see  what  occasion  there  was  to  come  into 
equity  in  this  case,  —  none  certainly  as  against  the  De* 
fendants  who  do  not  appeal,  and  who  are  the  parties  that 
have  actually  worked  the  mines;  for  against  them  trover 
lay,  without  the  aid  of  this  Court.  As  for  the  others, 
it  is  to  be  observed,  that  if  no  action  will  lie  at  law  for 
money  had  and  received  by  them  to  the  PlaintiflPs  use^ 

in 
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in  respect  of  the  rent  which  they  JiaviC^  r^ecf;iyjQ^  '^FI^O 
their  lessees  of  the  minerals,  there  cannot  be.  a  s.trongQr .;   p 
reason  for  holding  that,  in  the  ni|ture  of  ^^  ca3^|  ^  ^^Ib      .wmj^^ 
here  does  not  lie  for  the  same  receipt;^  bh^  we  ^r^e  neV^r  ,   *^^^*'"' 
to  forget  what  applies  to  the  case  of.  both  clas;9e$.  a^^ 
Defendants,  that  in  Sayer  v.  Pierce  Lord  Harjdwqkf^^ 
clearly  held  that  he  could  not  interfere,  eyen  ia  JtJbiQ.  [ 
case  of  mines,  where  no  possession  by  th^  lord  ^hfMlj^ 
been  shewn. 

\ 
The  cases   at  law,   especially   Curtis  v*  Daniel  ^a)^. 

mainly  favour  this  doctrine.     It  was  there  held  that  .* 
trover  would  not  lie  for  ores  dug  by  the  customary 
tenants  under  their  tenements,  after  twenty  years'  po^ 
session,  1>y  acts  of  ownership  on  their  part,  and  none 
such  within  that  time  on  the  part  of  the  lord.     Bat, 
indeed,  the  doctrines  laid  down  both  by  the  Master  of 
the  Rolls,  and  by  Lords  Eldon  and  Redesdale  in  the  ^ 
C6urt  of  appeal,  in  Cholmondeley  v.  Clinton  {b\  and  on 
which  the  decision  of  that  celebrated  case  turned,  go 
the  full  length  of  the  same  conclusion  in  respect  of  title 
to  equitable  relief;  and  the  case  of  Cutkbert  v.  Creasy  (c), 
of^which  a  very  full  and  apparently  accurate  report^  , 
though  with  a  judicious  abridgment  of  the  argument^  is  ^ 
to  be  found  in  the  fourth  volume  of  Mr.  BligKs  reports,  ^ 
is  directly  in  point,  having  also  been  decided  by  Lor4 
Efdon^  after  very  great  consideration,  and  professedly 
upon  the  authority  of  Cholmondeley  v.  Clinton.     ThJEit 
was  the  case  of  a  bill  of  c|iscovery,  in  aid  of  an  action  of 
intru^on  brought  by  a  remainder-man,  after  the  tenant^ 
for  iHe  had  been  dead'  thirty-nipe  years,  and  the  PlaiB-'  y 
tiff  had  been  of  age  twenty-seven  years  >  the  bill  was    f 
against  churchwardens  and  overseers,  who  had  taken 
possession  and  had'  enjoyed  a  continuing,  tbough,^.a8 

was 
(a)'  10 £«<,' 27J.*    '  (b) "4 Bligh,  I .         (c)  4 Bligh,  1 25.  note. 
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was  alleged,  an  intrusive  possession ;  and  there  a  lapse 
of  more  than  twenty  years  was  held  fatal  to  the  demand 
made  of  the  equitable  relief.  The  same  circumstances, 
therefore,  existed  therei  as  here,  of  continued  acts,  -— 
acts  within  twenty,  or  within  six  years,  and  no  serious 
doubt  prevented  the  application  of  the  principle. 


I  am  of  opinioq,  therefore,  that  as  against  the  De* 
feiidants,  the  Appellants,  the  bill  should  have  been  dis- 
missed with  costs.  But  I  am  inclined  to  think  that 
regard  being  had  to  the  time  which  has  elapsed  since 
the  filing  of  the  bill,  I  ought,  in  dismissing  it,  to  place 
myself  in  his  Honor's  shoes,  and  do  as  he  ought,  per- 
haps, to  have  done,  as  to  the  other  Defendants  who 
have  not  appealed.  I  mean  that* on  this  I  shall  take 
further  time  to  consider  whether  the  suit  should  be  dis* 
missed,  but  with  leave  to  bring  trover;  and  that  the 
Defendants  .should  be  restrained  from  setting  up  the 
statute  of  limitations,  as  to  any  thing  done  since  the 
filing  of  the  bill. 


In  thus  disposing  of  the  cause  I  feel  very  easy  as  to 
the  question,  whether  any  thing  is  excluded  which  could 
have  advantaged  the  Plaintifi^  had  the  decree  stood,  and 
the  action  of  trover  been  tried.  Even  with  the  some- 
what extraordinary  admissions  imposed  upon  the  appeal^ 
ing  Defendants,  I  feel  certain  that  no*  jury  would  ever 
have  found  for  him,  in  the  face  of  such  evidence  of 
laches,  indeed  of  acquiescence,  as  this  case  abounds  with; 
and  I  am  persuaded,  that  the  end  now  made  of  the  case, 
(for  I  hardly  expect  any  action  to  be  tried  against  the 
other  Defendants,)  will  only  prevent  a  delay  of  final  set- 
tlement and  peace  between  the  parties,  and  preclude  a 
very  fruitless  renewal  of  litigation  iii  both  Courts. 
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The    ATTORNEY-GENERAL    v.    The    Mayor,    March  3.21. 
Aldermen,  and  Burgesses  of  the  Borough  of  NEW- 
BURY. 

npHIS  was  an  information  praying  that  an  account  Principles 

might  be  taken  of  the  rents  and  profits  of  the  "he  account  is 
estates  devised  to  the  Defendants,  the  corporation  of  to  be  taken 
Newbury f  by  the  will  of  one  John  Kendrick^  upon  certain  porations 

charitable  trusts ;  and  that  a  scheme  might  be  settled  ^^^  *J®  \^^^ 

®  tees  of  cba- 

for  the  iiiture  administration  of  the  charity.  rities,  and 

have  mis- 
applied the 
The  Vice-Chancellor's  decree  having,  among  other  funds. 

things,  directed  the  Master  to  take  an  account  of  the 

rents  and  profits  which  had  come  to  the  hands  of  the 

Defendants  since  the  24th  of  June  1825,  the  informant 

appealed  against  that  part  of  the  decree. 

In  assuming  the  24th  of  June  1825  as  the  point  from 
which  the  account  should  commence,  his  Honor  had 
followed  the  analogy  furnished  by  a  decree  made  by  the 
Lord- Chancellor,  upon  another  charity  information,  in 
which  the  same  corporation  were  the  Defendants,  and 
which  was  filed  for  the  purpose  of  having  the  accounts 
taken  of  certain  estates,  belonging  to  a  charity  known 
by  the  name  of  Cowslade^s  charity.  The  decree  of  Sir 
John  Leach  in  that  suit,  which  had  not  given  the  ac- 
count beyond  the  time  of  filing  the  information,  was 
so  far  varied  by  the  Lord  Chancellor  on  appeal,  that 
the  Master  was  directed  to  carry  back  the  account  to 
the  24th  of  June  1825,  that  being  the  date  of  the  last 
appointment  of  trustees,  nominated  by  the  corporation 
to  administer  the  charity. 

U  u  2  The 


Newbubt. 
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18S4*  The  petition  of  appeal  submitted,  that  as  there  had 

_:  -^     not  been  (as  in  the  case  of  Cowslad^s  charity)  any  dis- 
Attosney-    tinct  appointment  of  trustees  for  the  management  of 
GsNEa^L     Kendrices  charity,  which  had  continued,  from  its  earliest 
Tbe  Mayor  of  institution,  to  be  a  trust  vested  in  the  corporation  at 
large,  who  had  mixed  the  funds  belonging  to  that  cha- 
rity with  their  other  corporate  funds,  the  decree  made 
with  respect  to  CamUtd^s  charity  had  no  bearing  on  the 
present  case ;  and  that  the  account  ought  to  have  been 
carried  back  to  the  date  of  the  foundation* 

The  leading  facts  of  the  case  as  well  as  the  different 
topics  of  argument  urged,  and  the  authorities  cited  in 
support  of  the  appeal,  are  stated  and  considered  in  the 
judgment 

Sir  IV.  Home  and  Mr.  0.  Anderdon^  for  the  appeal. 

Sir  £.  Sugden^  contra. 


March  27.  JTie  LoRD  CHANCELLOR. 

Jokn  Kendrick  by  his  will  dated  the  29th  of  December 
1624,  after  bequeathing  certain  sums  to  the  corporation 
of  Beadingj  bequeathed  ifOOOL  to  the  corporation  of 
Newbun/f  upon  trust  to  buy  therewith  a  commodioos 
house  within  the  said  town,  to  set  the  poor  on  work, 
and  with  the  residue  to  make  a  common  stock  for  the 
employment  of  the  poor  in  such  house,  according  to  the 
discretion  of  the  corporation,  and  the  trusts  he  had 
before  declared  of  his  bequest  to  the  corporation  of 
Reading, 

The  corporation   of  NeTebury  having  obtained  tbe 
usual  licence,  in  the  2d  of  Charles  I.,  they  purchased, 

on 
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on  the  8th  of  June  1626,  the  tenement  in  Neabury  called        1 8d4f. 
The  Castle^  and  a  small  plot  of  land,  for  850/.     On  the     1        ' 
26th  of  February  1638,  a  small  estate  called  The  Wash      Gsveral 
was  conveyed  to  them  in  consideration  of  the  sum  of    j^^  Mayor 
241/.     To  this  purchase  they  afterwards  added  another,    of  NswBuar. 
of  a  lease  from  the  chapter  of  Windsor,  of  a  meadow 
called  NepittSj  for  a  term  of  twenty-one  years;  and  they 
also  built  a  workhouse. 

In  the  month  of  June  1677  a  resolution  was  entered 
into  by  tbcf  corporation,  that  the  money  bequeathed  by 
John  Kendrick  should  be  employed  according  to  the 
trusts  of  his  will^  and  that,  in  the  absence  of  any  par- 
ticular direction,  it  should  be  employed  for  the  benefit 
of  the  poor  inhabitants  of  Newbury^  in  such  manner 
as  the  deputy  steward  should  advise,  with  safety  to  the 
corporation. 

At  another  meeting,  holden  on  the  1st  of  February 
1 706,  it  was  resolved  to  establish  a  charity  school,  with 
the  said  funds,  the  master  of  which  was  to  receive  30/. 
per  annum ;  and  certain  trustees  were  to  be  appointed 
for  the  due  management  thereof. 

This  school  was  kept  up  for  many  years;  but  after  the 
establishment  of  a  national  school  at  Newbury,  the  boys 
were  in  the  year  1827  removed  thither,  and  the  sum  of 
20/.  per  annum  was  paid  to  the  master  for  their  instruc- 
tion. In  the  year  1829  the  number  of  boys  was  nineteen. 

In  the  year  1 793  the  corporation  demised  part  of  the 
lands  purchased  under  the  trust,  together  with  other 
lands,  to  the  undertakers  of  the  Kennett  navigation  for 
twen^-nine  years,  and  upon  the  expiration  of  the  lease, 
received  a  sum  of  1789/.  for  dilapidations.  The  trust 
estates  now  yield  an  income  of  310/.  per  annum. 

U  u  3  There 
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Attoan£y- 
Gensral 

V. 

The  Mayor 
of  Newbury. 
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There  are  also  two  small  bequests  by  Nicholas  CZ^- 
ment  and  J^omas  Stochsdl  towards  the  support  of  the 
same  school. 

This  informatioii  was  filed  in  Hilary  term  1850,  for 
an  account  and  a  scheme. 


An  information  had  been  filed  in  Trinity  term  1829, 
against  the  same  corporation,  with  the  view  of  obtaining 
the  like  relief  against  them,  with  respect  to  a  charitable 
bequest  made  by  Richard  and  Thomas  Qmdadej  de- 
ceased. Upon  the  answer  to  that  information  coming 
in,  the  relators  finding  that  some  of  the  grievances  com- 
plained of  formed  the  subject  matter  of  both  suits, 
owing  to  the  mode  in  which  the  corporation  accounts 
had  been  kept,  amended  the  present  information,  and 
made  Mr.  Hazelly  the  chamberlain,  and  Mr.  Baker^  the 
town  clerk,  parties. 

The  Vice-chancellor  dismissed  the  information  against 
two  of  the  Defendants,  Hazell  and  Baker,  and  ordered 
their  costs  to  be  paid  out  of  tlie  charity  fonds,  without 
prejudice  to  the  question  by  whom  they  should  be 
eventually  paid ;  and  he  directed  an  account  to  be  taken 
from  the  24th  otjune  1825. 


It  is  unquestionable  that  where  trustees  of  a  charity 
have,  through  real  mistake,  and.  without  any  corrupt 
motive,  misapplied  the  funds  under  their  care,  their  con- 
duct will  be  considered  with  a  lenient  disposition,  if  not 
in  a  favourable  light;  and  that  they  will  not  be  vbited 
as  if  they  had  knowingly  and  wilfully  diverted  the  fund 
from  its  proper  uses.  This  has  been  often  laid  down 
in  the  cases  before  the  Court;  and  it  is  distinctly,  and 
more  than  once,  stated  in  The  Attorn^  General  v.  Cor- 

poration 
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poration  of  Exeter,  (a)     The  circumstance  of  the  trus-        1834. 
tees  being  a  corporate  body,  should  certainly  rather     Attornky- 
increase  the  disposition  towards  a  lenient  construction      General 
of  their  proceedings ;  and,  although  in  contemplation  of    The  Mayor 
law,  the  identity  of  the  body  is  preserved  through  ages,    ©^  Newruby. 
yet  misdeeds  alleged  to  have  been  committed  long  ago 
are  only  to  be  visited  upon  those  of  the  present  genera- 
tion, when  there  exists  no  doubt  of  the  misfeasance.    In 
point  of  law,  the  body  is  precisely  one  and  the  same ;  but 
no  strictness  of  legal  principle  can  prevent  us  from  at  least 
exacting  very  clear  proof  of  a  case,  when  in  point  of  fact 
parties  between  whom  there  subsists  but  a  slender  kind 
of  privity  are  made  answerable  for  each  other's  acts. 

On  the  other  hand,  we  must  be  careful  not  to  admit 
any  relaxation  of  principle  which  would  open  the  door 
to  boundless  abuse,  and  especially  in  bodies  from  their 
very  nature  so  prone  to  all  kinds  of  negligence  and  mis- 
conduct.  Such  a  door  would  assuredly  be  flung  open, 
were  the  Court  to  hold  that  nothing  short  of  corruption 
could  fix  a  corporation  with  the  consequences  of  acts 
done  in  old  time  It  is  a  misfeasance,  and  a  serious  one, 
for  any  trustees,  be  they  individuals  or  corporate  bodies, 
be  they  corporations  aggregate  or  sole,  who  are  intrusted 
with  different  funds,  to  mix  them  together,  and  thus 
divert  into  one  channel  the  bounty  which  was  destined 
to  flow  in  another.  The  founder  of  a  charity  has  an 
unquestionable  right  not  only  to  direct  that  his  funds 
shall  be  applied  to  the  particular  purpose  which  he  has 
selected  and  declared,  but  to  prohibit,  by  that  speci- 
fication, their  application  to  any  other  purposes :  and 
the  case  may  easily  be  figured  of  a  founder  being  more 
averse  to  the  one  application,  than  he  is  favourable  to 
the  other,  —of  a  person  placing  a  fund  in  the  bands  of 

trustees 

(a)  2  Rum.  45. 
U  u  4 
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18S4.       trustees  Vfho  have  or  mav  afterwards  obtain  the  ma- 
A    ORNET-    n^^nicnt  also  of  other  funds  destined  to  objects  moat 
GxnEBAL      hateful  in  the  eyes  of  the  first  donor;  objects  rather 
The  Maybr    ^^^  further  which,  he  would  greatly  prefer  throwing 
of  NswBuaY.   bis  property  into  the  sea*     If  the  trustees,  in  sach  a 
case,  were  to  mix  the  funds  t(^ther,  no  goodness  of 
intention,  supposing  them  to  be  cognisant  of  the  con- 
fusion they  were  effecting,  could  excuse  them ;  and  the 
expenditure  of  the  whole  property  oh  poblic  purposes, 
though  it  might  relieve  them  fircMn  moral  imputation, 
could  not  exculpate  them,  in  the  eye  of  the  law,  from 
the  charge  of  abusing  their  trust. 

In  the  present  case  a  sum  of  4000/., — a  sum  consider- 
able at  any  time,  and  large  in  the  early  part  of  the  17th 
century,  — was  left  to  the  corporation  of  Newbwy,  to  be 
employed  in  purchasing  commodious  premises,  wherdn 
the  poor  might  be  set  to  work,  according  to  the  dia^ 
crelion  of  the  corporation.  The  Court  is  not  here 
called  upon  to  say  what  might 'have  been  the  conse- 
quence, had  the  corporation  neither  purchased  pre- 
mises, nor  set  the  poor  to  work,  with  the  fond,  but  used 
it  in  some  oUier  manner,  though  for  public  purposes ; 
because  a  purchase  was  made  soon  after  the  decease  of 
the  testator,  and  with  so  large  a  portion  of  the  fund 
that  the  yearly  value  now  amounts  to  a  considerable 
sum,  and  accommodation  for  the  poor  and  the  means 
of  setting  them  to  work  were  provided. 

That  the  whole  of  the  yearly  income  of  the  residue 
over  the  purchase  money  may  not  have  been  employed 
strictly  according  to  the  provisions  of  the  will,  is  very 
likely.  But  this  seems  to  be  no  case  for  so  extraordinary 
and  so  severe  a  proceeding  as  carrying  back  the  account 
to  the  date  of  the  bequest,  or  even  for  any  great  number 
of  years,  as  we  might  be  entitled  to  do  were  it  clearly 

shewn 
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shewn  at  what  time  plain  misappropriation  had  com*        1894. 
menced  without  an  excuse  of  misapprehension,  or  of     1     ' 
fkilure  of  objects.     Neither  do  I  consider  that  we  are      Ginkbal 
entitled  merely  to  state  the  fact  of  the  fund  having  been     The  Mavor 
blended  with  other  charitable  estates  in  the  keeping  of  ofNawsoBv. 
the  same  trustees,  and  then  to  call  on  the  corporation  to 
shew  when  they  began  to  mix  the  different  funds,  and  go 
back  either  to  the  foundation  of  the  charity,  or  to  some 
intermediate  and  arbitrarily  assumed  point  of  time,  in 
default  of  the  corporation  specifying  the  era  when  blend* 
ing  or  other  misapplication  commenced.    The  cases 
that  have  been  referred  to,  of  The  Attormy-General  v. 
The  Bremeri   Company  (a).    The  Attomey^General  v. 
Majfcr  (^  Exeter  {b)^  The  Attorney- General  v.  The  Cor^ 
poration  of  Stafford  (c).  The  Aitomey^General  v.  Dixie  (d), 
and  The  AUomey^General  v.  Corporation  of  Newbury  {e) 
decided  by  me  in  1831,  with  respect  to  the  other  charity 
of  which  these  Defendants  were  trustees,  do  not,  I  ap- 
prehend, warrant  any  such  doctrine. 

Upon  the  whole  circumstances  of  the  case,  which 
I  have  taken  time  to  weigh,  and  with  some  jealousy 
excited  towards  the  conduct  of  the  corporation  in  con- 
founding together  funds  which  they  certainly  ought,  on 
every  account,  to  have  kept  apart,  and  having  regard 
especially  to  the  period  to  which  the  decree  in  the  latter 
case  carried  back  the  account  to  Ccmiad^s  charity,  I 
have  arrived  at  the  same  conclusion  to  which  his  Honor 
came,  and  I  think  the  account  should  go  no  further  back 
than  the  month  of  June  1825. 

Having  stated  that  there  are  circumstances  of  ex- 
tenuaticMi  in  the  case  of  corporations  acting  &oft£^^l(2?  and 

under 

(a)  1  Mer,  495.  {d)  \9  Vtt.  IIS. 

(6)  Joe.  445.  \e)  9th  May  1S31,    stated, 

(c)  1  JLuu.  54T.  p.  647.  iupra. 
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1884.        under  honest  mistake,   ob  in  the  difficulty  of 

A    ORNBY*    ^^j^^^*  i^  i^^y  ^  added  tbaC  no. such  alleyiating  ticqpic 
GfNSBAL      can  ever  be  allowed  to  enter  into  the  consideration  of 
The  Mayor    ^^  Court,  in  cases  where  fdain  neglect,  much  more^ 
ofNcwBUEy.  wilful  breach  of  trust,  has  been  committed*     The  cor- 
poration is  answerable  as  such,  and  the  identitj  of  the 
body,  preserved  through  ages,  makes  it  answerable,  lit 
any  given  time  when  the  malversations  are  inquired  o^ 
for  .the  proceedings  which  may  have  been  had  at  a  dis- 
tant period. 

It  is  of  no  consequence  that  the  individuals  now  sus- 
taining the  corporate  character,  enjoying  the  immunities, 
and  exercising  the  functions  of  the  corporation,  are 
wholly  different  from  those  who  did  the  wrong,  or  who 
permitted  the  neglect,  and  are  only  connected  with  them 
through  the  medium  of  a  common  municipal  character. 
This  is  the  condition  inseparably  annexed  to  their  cor^ 
porate  character;  and  the  individuality  of  the  body 
politic,  with  all  its  incidents,  is  thus  maintained  as  per- 
fectly in  the  system  of  jurisprudence,  as  the  identity  of 
the  natural  body  is  preserved  entire  in  the  system  of  the 
world.  All  who  become  corporators  are,  or  should  be, 
aware  of  the  duties  which  they  undertake,  and  the  lia- 
bilities under  which  they  come,  or  rather  of  the  liabilities 
in  the  corporation  to  the  management  of  whose  aflairs 
they  voluntarily  succeed.  As  individuals  they  never 
can  be  made  responsible  for  what  others  have  done 
or  omitted  to  do :  but  in  their  hands,  and  under  their 
administration,  the  abuses  of  former  corporators,  that  is 
of  the  same  corporation  in  former  times,  may  fall  upon 
the  corporate  property.  As  far,  too,  as  regards  the 
character  of  existing  individuals,  no  blame  is  imputable 
to  them  for  the  offences  or  the  negligence  of  their  pre- 
decessors. But  even  all  suspicion  will  be  wiped  away 
from  them,  and  they  will  entitle  themselves  to  public 

praise 
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praise  and  to  public  gratitude,  in  proportion  as  they        18S4. 
shew  their  readiness  to  inve^tiimte  and  to  correct  the     *  ~  -  '  - ' 
abuses  of  former  times,  to  restore  to  their  proper  uses      Geksbal 
whatever  funds  may  have  been  diverted,  to  eradicate  im-    ^'he  M 
perfections  which  may  have  grown  up,  and  to  secure,  by   of  Newbuey. 
an  exact  and  faithful  administration  of  the  trust  reposed 
in  them,  those  advantages  to  the  rights  and  the  com* 
forts  of  their  fellow  citizens,  which  were  the  objects  of 
all  such  foundations. 

Decree  affirmed,  la) 

(a)  See  The  Aitomey-General  v.  rA<  Baiiiffi  qf  £att  Ret/ord, 
9  Myltic  4"  Keen^  55. 


PARROTT  V.  SWEETLAND. 


R0LL& 

1S34. 

JtUv7. 


HIS  was  a  bill  filed  by  the  vendor  of  an  estate       Belore 
and  premises  in  the  county  oS  Devon^  praying  the     '^^^^ 
specific  performance  of  his  contract  by  the  purchaser.  1835. 

June  8.  29. 

It  appeared  from  the  abstract  of  title  delivered  to  the  lieu  of  the 
solicitor  for  the  purchaser  that,  in  the  month  olMay  P"ccof300o/^ 
1831,  the  premises  in  question  were  subject  to  a  mort-  ce^t  an  an- 
gage  in  fee  to  a  person  of  the  name  oi KingweU;  and  ay'Srfor^e 
that  the  Plaintiff  Jasper  Parrott  was   entitled  to  the  jomt  lives  of 
equity  of  redemption  of  the  premises,  for  his  life,  with  husband  and 

remainder  to  Sophia  Parrott   his  eldest  daughter  and  herself,  in  case 

.  °  the  purchaser 

her  heirs.  should  so  long 

live,  the  pur- 
chaser en- 
By  gaging  that 
his  personal 
representatives  should  within  three  months  afker  his  decease,  in  certain  events,  but 
not  in  all  events,  pay  a  further  sum  of  JDOO/.   This  is  not  a  security,  but  a  substitu- 
tion for  the  price;  and  the  lien  of  the  vendor  on  the  land  is  discharged. 
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1834.  By  indentures  of  lease  and  release,  dated  respectiTely 

the  4th  and  5th  of  May  188 1,  and  made  between  Sophia 
ly      ParroU  of  the  one   part,  and  Jasper  Parrott  of  the 
SwiETLANJi.   ^^^j,  p^^  ^f^^  reciting  that  Sophia  Parrott^  for  the 

considerations  thereinafter  mentioned,  was  desirous  of 
conveying  and  assuring  unto  Jasper  Parrott^  his  heirs 
and  assigns,  her  remainder  in  fee  simple  of  and  in  the 
hereditaments  subject  to  the  mortga^,  and  also  of 
assigning  unto  Jasper  Parrott  the  surplus  of  any  pur- 
chase money  to  arise  from  the  sale  of  the  hereditaments 
and  premises,  in  case  KingooeU^  his  heirs  or  assigns 
should  thereafter  make  sale  of  the  same,  he,  Jasper  Par- 
rottj  entering  into  the  covenant  thereinafter  contained 
for  indemnifying  Sophia  Parrott^  her  heirs,  executors, 
administrators,  and  assigns  from  all  liability  to  pay  the 
mortgage-money  and  interest,  and  all  other  her  and 
their  liability  whatsoever  under  the  covenants  in  the 
indenture  of  mortgage ;  it  was  witnessed,  that  in  ccm- 
sideration  of  the  premises,  and  particularly^of  the  cove- 
nant, on  the  part  oi  Jasper  Pmrotty  therein  contained, 
for  indemnifying  Sophia  Panvtt  in  the  manner  therdn 
expressed;  and  also  in  consideration  of  the  sum  of 
5000/.  advanced,  or  agreed  to  be  advanced  or  secured 
to  Sophia  Parrottj  in  contemplation  of  her  intended  mar^ 
riage  with  Richard  Languet  Orlebar^  by  Jasper  Parrott 
to  Sophia  Parrottf  or  Richard  L.  Ortebar^  upon  the 
terms  expressed  in  a  bond,  bearing  even  date  therewith, 
she,  Sophia  Parrott,  granted,  bargained,  sold,  released, 
and  confirmed  unto  Jasper  Parrott  and  his  heirs,  all  that 
her  remainder,  expectant  on  the  decease  o(  Jasper  Par^ 
rottj  of  and  in  the  premises ;  to  hold,  subject  to  the 
said  life  estate,  and  the  said  mortgage,  unto  Jasper 
Parrott^  his  heirs  and  assigns  for  ever.  And  it  was 
thereby  further  witnessed,  that  for  the  considerations 
thereinbefore  expressed,  she,  Sophia  Panvtt,  assigned 
unto  Jasper  Parrott  all  her  interest  in  the  monies  which 

might 
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might  arise  from  the  sale  of  the  premises  comprised        ldS4. 
in  the  mortiniffe.     And  it  was  further  witnessed  that,      ^^^*^ 

^o  o  '       Parrott 

in  consideration  of  such  conveyance  and  assignment,  and  o. 

in^pursuance  and  performance  of  the  agreement  o{  Jasper 
Parrmtt  in  that  behalf,  he,  Jasper  ParrctU  covenanted 
with  Sophia  ParroU^  that  he  should  and  would  take 
upon  himself,  and  pay  and  satisfy  the  whole  of  the  prin- 
cipal money  and  interest  due  on  the  mortgage. 

On  the  indenture  of  release  was  indorsed  a  receipt, 
signed  by  Sophia  Parrott^  in  the  following  words;  — 
'^  Received  on  the  day  and  year  first  within  written,  of 
and  from  the  within  named  Jasper  Parrottf  a  bond  for 
the  sum  of  SOOO/.,  being  the  full  consideration  within 
expressed  to  be  given  by  him." 

The  bond  referred  to  in  the  receipt  was  a  bond 
under  the  hand  and  seal  o(  Jasper  Parrottj  of  even  date 
with  the  release,  and  was  for  payment  of  the  penal  sum 
of  6000^  to  Richard  L*  Orlebar.  This  instrument  recited 

• 

the  intended  marriage,  and  that,  by  the  settlement  made 
in  contemplation  of  such  marriage,  an  allowance  for  pin 
money,  and  a  jointure,  had  in  the  events  therein  men- 
tioned been  settled  for  the  benefit  of  Sophia  Parrott ; 
and  that,  on  the  treaty  for  such  marriage,  it  was  also 
agreed  that,  if  the  marriage  should  take  effect,  he,  Jasper 
Parrott^  should,  during  the  life  of  the  survivor  of  himself 
and  his  wife,  pay  \x>  R.  L.  Orlebar^  or  to  Sophia  his 
intended  wife,  in  the  event  of  her  surviving  him,  tite 
sum  of  100/.  per  annum  by  half-yearly  payments,  if 
required;  and  also,  that  his  executors  and  adminis- 
trators should,  in  the  event  of  there  being  any  child  or 
children  of  R.  L.  OrlebaVi  by  his  intended  wife,  living 
at  the  time  of  the  decease  of  the  survivor  of  them, 
Jasper  Parrott  and  Sophia  his  wife,  unto  JR.  L,  Orkbar^ 
and  in  case  of  his  decease  before  any  child  was  bom, 

and 
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and  sach  dnld  should  be  bom  alive,  but  not  otherwise,  in 
doe  time  after  bis  decease,  to  Sophia  his  intended  wife, 
and  in  case  of  the  deaths  oi  R.  L.  OrlAar  and  Sophia 
his  intended  wife,  to  the  child  or  children,  if  any,  of  the 
intended  marriage,  the  sum  of  SOOO/.  The  condition 
of  the  bond  was,  that,  if  the  marriage  should  take  e&ct, 
and  J.  Parrottf  his  executors  or  administrators,  should 
pay  or  cause  to  be  paid  unto  R.  L.  Orlebary  or  his  assigns, 
the  sum  of  100/.  per  annum  during  his  life,  and,  in  case 
of  his  death,  to  Sophia  his  intended  wife,  the  like  sum  of 
100/»  per  annum  during  her  life  (which  said  annual 
sums  should  be  paid  by  half-yearly  payments  if  re- 
quired) ;  and  also,  if  the  executors  or  administrators  of 
J,  Parrott  should  pay,  or  cause  to  be  paid  within  three 
months  from  the  time  of  the  decease  of  the  survivor  of 
them  (7.  Parrott  and  his  wife,  the  sum  of  3000/.  unto 
IL  L.  OrleboTj  if  living,  and  there  should  be  issue  at 
that  time  by  such  intended  marriage,  but  in  case  22.  L. 
Orlebar  should  die  in  the  lifetime  of  Uie  survivor  of 
J.  Parrott  and  his  wife,  leaving  issue  of  the  intended 
marriage,  or  bom  alive  within  due  time  after  his  death, 
then,  if  the  executors  or  administrators  of  J.  ParraU 
should  pay  the  said  sum  of  3000/.  unto  Sophia  the 
intended  wife  of  R,  L.  Orlebar^  and  in  case  of  the 
death  oi  R  JU  Orlebar^  as  well  as  Sophia  his  intended 
wife,  in  the  lifetime  of  the  survivor  of  J.  Parrott  and 
his  wife,  then,  if  the  said  sum  of  3000/.  was  paid  unto 
the  child  or  children,  if  any,  of  the  intended  mar* 
riage,  within  three  months  from  the  death  of  the  sur* 
vivor  of  them,  J.  Parrott  and  his  wife^  the  obligation 
was  to  be  void.  And  it  was  also  to  be  void,  so  &r  as 
regarded  the  payment  of  the  said  stun  of  3000/.,  in  case 
J.  Pixrrott  should,  by  any  deed,  or  by  his  last  will  and 
testament,  or  by  any  codicil  thereto,  give  or  bequeath 
unto  R  £r*  OrleboTf  in  case  he  should  be  living  at  the 
time  of  the  death  of  such  survivor,  but  if  he  should  be 

then 
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then  dead»  to  Sophia  his  intended  wife,  any  freehold  or        18S4* 
personal  property  or  effects  to  the  amount  of  SOOO/.,  ex-      p  ^^^ 
elusive  of  any  provision  to  which  Sophia  the  intended  v. 

wife,  or  any  child  or  doildren  of  her,  might  become    S***^**^*"** 
entitled  under  the  settlement  made  on  the  marriage  be- 
tween JC  ParroU  and  his  wife,  or  any  power  therein 
contained ;  otherwise  it  was  to  remain  in  full  force  and 
virtue. 

The  marriage  between  22.  L*  Orlebar  and  Sophia 
Parrott  was  solemnized  immediately  after  the  execution 
of  these  instruments. 

The  Defendant,  by  his  answer,  insisted,  that  the  parties 
interested  in  the  sum  of  SOOO/.  mentioned  in  the  release 
and  bond,  had  a  lien  in  respect  of  that  sum  on  the  pre- 
mises contracted  to  be  sold ;  but  he  admitted  that  all 
other  objections  to  the  title  had  been  waived. 

Mr.  Pemberton^  Mr.  Preston^  and  Mr.  Bacon,  for  the 
PlaintifF  contended,  that  the  vendor's  lien  was  an  equity 
which  prevailed  only  as  between  vendor  and  vendee, 
and  could  not  be  extended  so  as  to  operate  for,  or 
against  a  stranger  to  the  transaction.  It  was  an  equity 
founded  on  the  presumed  intention  of  the  contracting 
parties.  Where,  therefore,  the  case  presented  circum- 
stances  which  negatived  the  presumption,  the  equity 
did  not  arise.  The  form  of  the  receipt  which  was  in- 
dorsed on  the  conveyance,  and  by  which  the  vendor 
distinctly  acknowledged  thai  she  had  received  all  she 
contracted  for,  as  well  as  the  proviso  at  the  end  of  the 
condition  in  the  bond,  by  whidi  it  was  declared  that 
the  obligation  was  to  be  void,  so  far  as  regarded  the 
S0002i,  in  case  the  purchaser  should  give  to  the  vendor, 
by  deed  or  will,  property  of  equal  value,  plainly  shewed 
that  the  bond  was  to  be  her  only  security,  and  was 

utterly 
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1884.       utterly  irreconcOenble  widi  the  idea  of  any  lien  bang 
jT^^^      retained ;  Winter  v.  Lord  Anson  {a\  Maekreth  v.  ;^iii- 
mons  {b\  Clarke  ▼.  Boyle  (c),  tbe  last  of  which  cases  was 
not  to  be  distinguished  from  the  present  case. 

Mr.  Bickersteth  and  Mr.  Shapter^  for  the  Defendant. 

The  general  proposition  may  be  si^y  conceded  that» 
in  cases  of  this  kind,  the  question  is  always  one  of  in- 
tention ;  for  there  is  nothing  in  the  circumstances  of  this 
transaction,  and  nothing  in  tbe  language  of  the  dif- 
ferent instruments  by  which  it  was  carried  into  effect,  to 
justify  the  inference  that  the  bond  given  by  the  pur* 
chaser  here  was  in  the  nature  of  satisfaction,  and  not 
merely  of  security,  to  the  vendor*  The  deed  expressly 
recites  the  covenant  for  indemnifying  the  vendor  against 
her  liability  in  respect  of  the  mortgage,  and  also  the 
sum  of  8000/.  advanced  or  agreed  to  be  advanced  or 
secured  to  her  in  contemplation  of  her  marriage,  upon 
the  terms  expressed  in  the  bond,  as  being  substantive 
parts  of  the  consideration;  and  the  bond,  when  its 
language  is  examined,  will  be  found  to  be  framed  simply 
with  a  view  to  secure,  and  as  a  means  of  securing,  the 
due  payment  by  the  purchaser  of  the  different  items  con- 
stituting Uie  entire  consideration,  as  the  contingencies 
from  time  to  time  arose,  upon  which  they  became  severally 
payable.  The  bond  itself  is  not,  and  does  not  purport  to 
be,  the  price  paid  as  the  consideration  for  the  contract, 
but  simply  a  security  for  the  payment  of  the  annuity  and 
of  the  gross  sum  which  were  the  real  consideration ;  and 
the  receipt,  as  its  words  import,  is  nothing  more  than 
an  acknowledgment  that  the  bond  had  been  duly  given. 
It  has  never  yet  been  decided  that  the  vendor's  lien  does 
not  extend  to  third  parties  ;  and  no  reason  founded  on 

prmciple 
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principle  can  be  suggested  why  it  should  not;  Mackreih 
V,  Symmofis  {a)j  Selby  v.  Selbt/{b).  When  Clarke  v. 
Rqyte  {c)  was  decided  by  the  Vice-Chancellor,  his 
Honor  proceeded  expressly  on  the  authority  of  the 
original  decision  in  Winter  v.  Lord  Anson  (cf),  not  being 
aware  at  the  time  (for  the  case  had  not  then  been  re- 
ported on  the  appeal)  that  Lord  Lyndhurst  had  in  that 
case  reversed  the  decree  of  the  Court  below. 


aei 
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The  Master  of  the  Rolls. 

It  is  clearly  settled  that  a  mere  security  For  the  pay- 
ment of  the  price  stated  in  a  conveyance  will  not  dis- 
charge  the  lien  which  courts  of  equity  give  to  a  vendor, 
where  the  price  is  unpaid.  The  security  is  considered 
as  simply  for  payment  of  the  price ;  and,  if  the  price  be 
not  paid,  the  lien  remains. 


The  question  in  this  case  is,  whether  the  transaction 
between  the  vendor  and  vendee  was  a  security  for 
the  price,  or  a  substitution  for  the  price.  The  con- 
sideration stated  in  the  conveyance  was  the  sum  of 
5000/.;  but  the  contract  of  the  vendor  and  vendee  was 
that,  in  lieu  of  the  sura  of  3000/.,  the  vendor  should 
accept  an  annuity  of  100^.  payable  during  the  lives  of 
the  vendor  and  her  intended  husband,  if  the  vendee 
should  so  long  live;  and  that  his  personal  represent- 
atives should,  within  three  months  after  his  decease,  in  ' 
certain  events  only,  but  not  in  all  events,  pay  the  further 
sum  of  3000/.  This  arrangement  is  carried  into  effect 
by  the  bond  of  the  vendee  conditioned  accordingly ;  and 
the  receipt  indorsed  on  the  purchase  deed  is  in  these 
words ;  —  "  Received,  on  the  day  and  year  first  within 

written, 


(a)  \SVe9.329* 

(b)  4  Run.  356. 

(c)  3  Sim,  499. ;  and  see  IVhite 
y.  Wakefield,  7  Sim,  401. 
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1884.  written,  of  and  from  the  within-named  Jasper  ParroUj 

*    "^  a  bond  for  the  sum  of  3000/..  beinir  the  fall  consider- 

Parbott  ...                                                     . 

V.  ation  within  expressed  to  be  given  by  him. 

SWSBTLAND. 


»» 


June  8.  29. 


It  is  plain,  therefore^  that  this  is  not  the  case  of  a 
security,  but'  a  substitution  for  the  price,  which  the 
vendor  has  agreed  to  accept,  and  that  the  lien  for  the 
purchase-money  is  consequently  dischai^ed. 


1835.  The  Defendant  having  presented  a  petition  of  re- 

hearing against  the  decree  of  the  Master  of  the  Rolls, 
the  cause  came  on  for  argument  before  the  Vice-Chan- 
cellor, Sir  Lancelot  Shadtoell,  and  Mr.  Justice  Bosanquei, 
sitting  as  Lords  Commissioners. 

Mr.  Prestoriy  Mr.  Jacobs,  and  Mr.  Bacofty  in  support 
of  the  decree. 

Mr.  Tinney  and  Mr.  T^rrell^  for  the  appeal. 

■ 

The  same  topic&r  of  argument  as  had  been  addressed 
to  the  Court  below  were  urged  at  great  length  on  the 
rehearing.  The  following  additional  authorities  were 
cited  and  commented  upon;  —  PMexfen  v.  Moere{a)^ 
Fanoett  v.  Heelis{b\  Tardiffs.  ScrugkatL{c)9  Comer  v. 
WalJcley(d\  Nairn  v.  Pr0w$e{e\  Hughes  v.  Kearny  {g\ 
Elliot  Y.  Edwards  (A),  Ex  parte  Loaring  (/),  Ex  parte 
Parkes  (*),  Wythe  v.  Henniker.  (?) 

Lord  Commissioker  Shadwell,  in  delivering  the 
judgment  of  the  Court,  after  stating  the  facts  of  the  case, 

and 

(a)  S  Atk.  272.  (g)  1  Scho.  ^  Lef.  132. 

{b)  Ami.  724.  (A)  3  Bot.^PuU.  181. 

(c)  stated  l  Bro.  C.  C.  422.  (i)  2  Rote,  79. 

(d)  Sugd.  r.^P,  547.  7th  ed,  (*)  2  Gi.  ^  Jam.  81. 
\e)  6  Vet.  152.  (/)  2  Mtflne  ^  Keen,  635. 
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and  the  deed  of  release,  and  the  receipt  indorsed  upon        1834. 
it,  proceeded :  — - 

It  then  appears,  that  by  an  instrument  of  even  date  with 
the  release,  and  which  must  be  construed  in  the  same 
manner,  and  as  if  it  formed  part  of  one  entire  transac- 
tion with  it,  the  father  becamfe  bound  to  the  intended 
husband  in  the  penal  sum  of  6000/. ;  and  the  following 
condition  was  annexed  to  the  bond ;  —  [His  Lordship 
read  the  condition.]  Upon  the  first  reading  of  this  in* 
strument,  the  question  naturally  arises,  whether  any  thing 
else  was,  or  could  be  in  the  contemplation  of  the  parties, 
than  that  the  father,  having  regard  to  the  circumstances 
of  his  property,  should  give  a  bond  for  payment  of  a  sum 
of  SOOO/.  to  such  persons,  and  upon  such  contingencies 
as  were  therein  expressed,  with  a  power,  nevertheless, 
to  vary  the  arrangement  at  any  time,  on  condition  of 
hb  doing  quite  a  different  thing,  namely,  giving  a  fortune 
of  3000/,,  in  one  event  to  the  husband,  and  in  another 
event  to  the  wife,  exclusive  of  the  children,  and  that 
the  daughter  should  release  the  equity  of  redemption 
to  him,  and  that  he,  acquiring  that  equity,  should  of 
course  take  upon  himself  the  payment  of  the  mortgage 
debt  The  whole  of  this  transaction,  it  is  obvious,  was 
carried  into  effect  with  the  approbation  of  the  intended 
husband,  who  was  content  to  accept  the  bond  in  ques- 
tion as  the  fortune  of  his  wife. 

In  Winter  v.  Lard  Anson  (a)  Lord  Lyndhurst^  in  his 
judgment  on  the  appeal,  observing  upon  the  circum- 
stances of  that  case,  said  that  as  there  vras  nothing  in 
the  transaction  itself,  as  evidenced  by  the  instruments, 
leading  to  a  clear  and  manifest  inference  that  such  was 
the  intention  of  the  parties,  he  thought  it  should  be 

declared 

(a)  3  Rust.  488. 
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1884.       declared  that  the  Plaintiffs  had  a  lien  upon  the  estate 
in  question  for  the  residue  of  the  purchase-money. 

From  that  passage  in  his  judgment,  it  is  manifest 
that,  in  Lord  L^ndhursi's  opinion,  Uie  proper  way  of 
dealing  with  questions  of  this  kind  b,  to  look  at  the 
instruments  executed  by  the  parties  at  the  time,  and 
upon  them  to  declare  what  the  meaning  of  the  parties 
most  have  been. 

The  present  appeal  has  been  argued  as  if  it  were  a 
naked  case  of  vendor  and  purchaser:  but  to  us  it  rather 
appears  to  be  a  sort  of  family  arrangement,  entered 
into  between  a  father  and  his  daughter,  together  with 
her  intended  husband,  and  having  for  its  olgect  to  pro- 
vide for  the  wife  and  fiunily,  in  a  great  variety  of  diffisrent 
modes  according  to  diffisrent  contingencies,  and  in  a 
manner  utterly  inconsilitent  with  the  notion  of  a  pay- 
ment of  purchase-money. 

The  SOOOZ.  which  were  to  be  paid  by  the  exe- 
cutors of  Mr.  ParroU  to  Mr.  and  Mrs.  Orlebar,  in  case 
either  of  them  survived  Mr.  Parroii  and  his  wife, 
was  a  chose  in  action^  which  might  have  been  settled 
or  dealt  with  by  Mr.  and  Mrs.  Orlebar  in  any  way  they 
pleased,  without  reference  to  the  interests  of  their  issue. 
It  is  clear,  at  any  rate,  that  there  were  certain  events 
in  which  the  children  might  be  entided  to  the  money, 
and  that  there  were  also  other  events  in  which  the  hus- 
band or  wife  might  be  so  entided ;  and  it  is  manifest, 
therefore,  upon  the  face  of  the  bond  itself  that  the 
parties  were  really  dealing  for  a  totally  different  thing 
from  an  absolute  sum  of  3000/.,  the^  sum  which  is  as- 
sumed in  the  Appellant's  argument  to  have  been  the 
consideration  for  the  estate. 


The 
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The  release  contains  no  statement  or  recital  of  any 
agreement  to  sell  the  estate  for  the  price  of  dOOO/«; 
and  in  the  operative  part,  it  is  merely  witnessed  that 
in  consideration  of  the  premises  and  of  the  covenant, 
and  in  consideration  of  the  sum  of  SOOO/.,  advanced  or 
agreed  to  be  advanced  or  secured  to  Miss  Parroit^  in 
contemplation  of  her  intended  marriage  with  Mr.  Or- 
lebaTj  upon  the  terms  expressed  in  a  bond  of  eveh  date, 
she,  Miss  Parrotif  sold  and  conveyed  the  estate  to  her 
father.  From  these  expressions  it  is  obvious  that  the 
parties  did  not  treat  the  consideration  as  a  mere  sum  of 
3000/.  And  then  the  bond  itself  is  so  framed,  that  the 
very  receipt,  which  was  given  for  it,  testifies  what  was 
the  real  object  of  the  parties.  The  acknowledgment 
indorsed  upon  the  release,  is  not  a  receipt  for  the  sum 
of  3000/.  as  the  consideration  therein  expressed,  but 
it  is,  strictly  and  grammatically,  a  receipt  for  the  bond 
given  to  secure  that  amount,  being  (that  is,  the  bond 
being)  the  full  consideration  within  expressed.  Now, 
if  it  appears,  as  in  our  opinion  it  clearly  appears,  upon 
the  face  of  these  instruments,  and  from  the  nature  of 
the  transaction,  that  the  parties  were  bargaining  for  a 
security,  and  not  for  a  stipulated  sum,  no  question 
of  lien  arises,  because  here  the  purchaser  has  actually 
received  the  consideration. 


18S4. 


We  therefore  decide,  in  conformity  with  the  very 
principle  laid  down  by  Lord  Lyndhurst  in  Winter  v. 
Lord  Ansan^  (although  upon  the  special  circumstance 
in  that  case  his  Lordship  came  to  an  opposite  con- 
clusion as  to  the  fact,)  that  the  objection  to  the  Plaintiff's 
title,  set  up  by  the  Appellant,  on  the  ground  of  lien, 
cannot  be  supported. 


We  are  of  opinion,  that  it  is  clear,  upon  the  face  of  the 
instruments  themselves,  that  the  lady  has  got  every 
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Pabrott 
swebtlakd. 


thing  which  she  bargained  for,  that  she  was  in  efiect 
paid  by  the  receipt  of  the  bond}  and  that  the  lien  there* 
fore,  does  not  exist.  ' 

Decree  aflSrmed  without  costs. 


Ju/jf  95. 
1835. 

April  16. 

M.p,  by  a 
codicil  to  her 
will,  duly  at- 
tested to  pass 


HUGHES  V.  TURNER. 


JIjTARTHA  DAVIES,  by  her  will,  dated  the  1 3th 
-^^^  oi  December^  1808,  after  charging  all  her  real 
and  personal  estates  with  the  payment  of  her  debts 
real  estate,  re-  and  legacies,  and  giving  some  pecuniary  legacies,  gave, 
nuity  i^eiTby  ^devised,  and  bequeathed  all  the  rest,  residue,  and  re- 
her  will,  and  mainder  of  her  real  and  personal  estates,  of  what  nature 
that  one  of      ^>*  \s\viA.  soever,  and  wheresoever  situate,  to  John  Hilton 

the  trustees  -^^ j  JqJ^j^  Oswald  Trotter*  upon  trust  to  receive  the  rents, 
named  in  her  .  i  i  i  ,  r         i 

will  was  dead,  dividends,  interest,  and  annual  produce  thereof,  and 

thewtoteT*      pay  the  same  into  the  hands   of  her, sister  Elizabeth 

and  powers 
given  by  her 
will  to  such 
deceased 
trustee,  and 
devised  the 
same  to  a  new 
trustee,  there- 
by placing  the  of  all  and  singular  the  said  trust  monies  and  premises, 

?nthe^*ace      ^°  ^^^^  person  and  persons,  in  such  parts,  shares,  and 

and  stead  of  *  proportions, 

the  deceased 

trustee,  as  trustee  for  the  purposes  of  her  said  wilL  She  then  gave  a  legacy  to  the 
new  trustee,  in  consideration  of  his  taking  on  himself  the  trusts  thereby  in  him  re- 
posed, and  she  revoked  a  legacy  given  to  the  deceased  trustee : 

Held,  on  a  rehearing,  that  this  codicil  did  not  operate  as  a  republication  of  the 
testatrix's  will,  so  as  to  pass  an  estate  purchased  between  the  date  of  the  will  and 
the  date  of.the  codicil. 

A  general  gift,  to  operate  as  an  execution  of  a  power,  must  either  refer  to  the 
power,  or  to  the  subject  of  it ;  and  a  reference  to  part  of  the  subject,  or  to  some  oi 
many  subjects  of  the  power,  will  not  be  su£Bcient  to  make  a  will  operate  as  an 
execution  of  the  power,  where  there  is  no  other  indication  of  an  intention  to 
execute  ft. 


Leighton  BonsaU^  for  her  sole  and  separate  use  during 
her  life,  exclusive  of  her  husband  George  Bonsallj  or 
any  husband  whom  she  might  thereafter  marry;  and 
from  and  upon  the  death  of  her  said  sister  Elizabeth 
Leighton  Bonsall^  upon  trust  to  pay,  apply,  and  dispose 


<-- 


^^.  ^^-a.^-    ^ 


^.^^ 
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proportions,  and  in  such  manner  and  form,  upon  such 
trusts,  and  for  such  intents  and  purposes,  and  chaif^ed 
and  chargeable  in  such  manner  and  form,  and  subject 
to  such  powers,  conditions,  and  limitations  as  Eliza- 
beth  LeightoH  Bonsall^  notwithstanding  her  coverture, 
should,  by  her  last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  thereto,  to  be  by  her  signed 
and  published  in  the  presence  of  three  or  more  cre- 
dible witnesses,  give,  devise,  direct,  limit,  or  appoint. 
And  in  default  of  such  direction,  limitation,  or  ap- 
pointment, or  in  case  any  such  should  be  made  which 
should  not  extend  to  Uie  entire  disposition  of  the 
said  trust  premises,  then,  subject  thereto,  and  as  to  so 
much  of  the  said  trust  premises  whereof  no  effectual  gift, 
devise,  direction,  limitation,  or  appointment  should  be 
made,  upon  trust  for  the  said  George  Bansallj  his 
heirs,  executors,  and  administrators.  And  the  testatrix 
thereby  appointed  George  Bonsall  and  Elizabeth  LeigfUon 
Bonsall  executor  and  executrix  of  her  will. 
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The  testatrix,  at  the  date  of  her  will,  had  no  pro- 
perty in  the  county  of  Cardigan.  In  the  month  of 
February  1812,  she  purchased  an  estate  called  Eynnen 
Wen^  in  the  county  of  Cardigan ;  and  she  afterwards 
made  a  codicil  to  her  will,  duly  attested  to  pass  real 
estate,  and  dated  the  5th  of  August  1815,  in  the  follow- 
ing words :  — 


**  Whereas,  I  have,  by  my  will,  given  to  Mary  Lang" 
Jbrdj  widow,  the  annual  sum  of  100^,  now  I  do  hereby 
revoke  and  make  void  the  said  gift,  bequest,  and  annuity 
so  given  to  the  said  Maty  Lang/ordy  together  with  all 
powers  and  provisions  relating  thereto.  And  whereas, 
John  Hilton^  a  trustee  named  in  my  said  will,  is  dead, 
I  do  therefore  hereby  revoke  all  estates,  rights,  powers, 
trusts,  restrictions,  and  authorities  by  my  said  will, 
given  unto  the  said  John  Hilton,  his  heirs,  executors, 
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and  administrators.  And  I  do  hereby  give,  devise,  and 
bequeath  unto  Sharon  Turner^  his  hdrs,  executors,  and 
administrators,  all  and  singular  the  estates,  rights, 
interests,  powers,  trusts,  restrictions,  and  authorities, 
so  by  roy  said  will  devised  and  bequeathed  to  the  said 
John  Hilton^  in  sueh  and  the  same  manner  as  the  same 
were  vested  in  the  said  John  HiUon,  the  same  to  be 
hereby  vested  in,  and  held  by  the  said  Sharon  Tumerj 
jointly  with  John  Osmald  TroHer^  in  roy  said  will  named, 
hereby  placing  the  said  Sharon  Turner  in  the  place  and 
stead  of  the  said  John  Hilton^  as  trustee  for  the  purposes 
of  my  said  will.  I  also  give  to  the  said  Sharon  Turner 
the  sum  of  500/.,  in  consideration  of  his  taking  on 
himself  the  trusts  hereby  in  him  reposed.  The  same 
to  be  also  the  consideration  for  the  legacy  by  my  said 
wUl  given  to  the  said  John  Oswald  Trotter.  And  I  do 
hereby  revoke  the  legacy  of  200/.  by  my  said  will  given 
to  the  said  John  Hilton.** 


Martha  Davies  died  in  the  month  of  October  1815% 
leaving  Elizabeth  Leighton  Bonsall,  her  sister  and  heiress 
at  law. 


George  Bonsall  and  Elizabeth  Leighton  Bonsall^  the 
executors,  named  in  the  will  of  Martha  Davies^  proved 
her  will,  and  after  having  paid  her  debts  and  legacies, 
delivered  over  to  the  trustees  the  residue  of  her  personal 
estate,  with  the  exception  of  a  few  articles  which  re- 
mained in  the  possession  of  Mrs.  Bonsall^  and  with 
respect  to  which  a  material  question  was  raised  in  thk 
cause.  The  trustees  also  took  possession  of  the  real 
estates  of  the  testatrix. 


Elizabeth  Leighton  BonsaU  made  a  will,  dated  the 
16th  of  December  1815,  attested  by  three  witnesses, 
whereby,  after  reciting,  among  other  things,  the  will  and 
codicil  of  her  sister  Martha  Davies^  and  the  power  of  ap- 
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pointment  given  to  her,  Elizabetii  Leigkion  Bonsall^  by 
that  will,  she  proceeded  as  follows :  -^  ^*  Now  in  pur- 
suuice  and  by  virtae  of  every  right,  power,  or  authority 
to  me  given  in  and  by  the  said  Ust  will  and  testament 
and  codicil  of  my  said  late  sister,  and  by  virtue  of  every 
other  right,  power,  or  authority,  enabling  me  in  this 
behalf,  and  in  the  execution  thereof,  I,  the  said  Eliza-- 
beth  Leightan  Bonsall  do,  by  this  ray  last  will  and  testa- 
ment, by  me  duly  signed,  sealed,  and  published  in  the 
presence  of  the  three  credible  persons  whose  names 
are  intended  to  be  subscribed  as  witnesses  attesting  the 
execution  thereof,  direct,  limit,  and  appoint  that  the 
said  Sharofi  Turnery  and  JiJin  Oswald  Trotter^  their  heirs, 
2ic«  do  and  shall,  immediately  after  my  decease,  convey, 
assign,*  and  assure  unto  and  to  the  use  of  John  Jonesj 
Sharon  Turner^  and  Samuel  Pearce  Parson^  .their  heirs, 
executors,  &c.  all  the  real  and  personal  estate  of  my 
said  late  sister  Martha  Davies,  now  vested  in  them,  the 
said  Sharon  Turner^  and  John  Oswald  Trotter^  or  over 
which  I  have  any  disposing  .power,  upon  the  trusts  here- 
inafter declared,  concerning  the  same ;  that  is  to  say,  as 
to  the  3um  of  4000^,  part  thereof,  upon  trust  to  invest 
the  same,  and  pay  to  or  permit  Min  Gould  to  receive 
the  interest  and  dividends  thereof  for  hb  life,  and  after 
his  decease  to  pay  to  or  permit  the  wife  of  John  Gould 
to  receive  the  same  during  her  life." 


1834. 


After  the  decease  of  the  survivor,  the  testatrix  directed 
the  principal  to  be  divided  among  all  and  every  the  child 
and  children  of  John  Gould^  share  and  share  alike,  when 
they  should  respectively  attain  the  age  of  twenty-one 
years,  with  benefit  of  survivorship,  if  any  should  die 
under  that  age.  And  if  all  the  children  should  die  under 
the  age  of  twenty-one  years,  then  the  principal  sum  of 
4000/.  to  fall  into  and  go  along  with  the  residue  of  the 
estate  of  Martha  Davies* 

The 
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The  will  then  proceeded :  '*  And  as  to  the  sum  of 
200/.}  further  part  of  the  trust  premises,  in  trust  fur 
Mary  Anne  Honor  Parson^  sister  of  Samud  Pearce  Par- 
son. And  as  to  the  sum  of  1000/.,  in  trust  for  my  god- 
daughter Martha  Elizabeth  Turner^  daughter  of  the  said 
Sharon  Turner,  to  be  a  vested  interest  immediately  upoo 
my  decease,  and  I  direct  that  the  said  sum  of  1000^  and 
interest  be  paid  to  Sharon  Turner^  his  executors,  &c.  to 
be  applied  for  the  benefit  of  the  said  Mart\a  Elixa-- 
beth  Turner,  &c  And  in  trust,  as  to  all  that  freehold 
messuage,  land,  hereditaments,  and  premises  purchased 
by  my  said  late  sister  in  the  county  of  Cardigan^  called 
Fynnon  Wen,  and  all  that  slang,  or  piece  or  parcel  of 
land  in  the  parish  of  Lianbadam  Four,  in  the  county 
of  Cardigan,  also  purchased  by  her,  and  all  otiier  the 
real  estates  purchased  by  my  said  sister  in  Wales,  in 
trust  for  the  said  Sharon  Turner,  for  and  during  the 
term  of  his  natural  life.  And  from  and  after  his  de- 
cease, in  trust  for  Alfred  Turner,  son  of  the  said  Sharon 
Turner,  hb  heirs,  and  assigns  for  ever.  And  in  case 
the  said  Sharon  Turner,  and  the  said  Alfred  Turner 
shall  die  in  my  lifetime,  then  in  trust  for  William  Tur* 
ner,  the  second  son  of  the  said  Sharon  Turner,  his 
heirs  and  assigns  for  ever.  And  in  case  the  said 
Sharon  Turner,  Alfred  Turner,  and  William  Turner 
shall  die  in  my  lifetime,  then  upon  the  trusts  hereinafter 
mentioned.  And  I  give  and  bequeath  to  my  said  god- 
daughter, Martha  Elizabeth  Turner,  the  piano-forte, 
which  belonged  to  my  late  sister  Martha.  Also  I  give 
and  bequeath  unto  Mary  Turner,  tiie  wife  of  the  said 
Sharon  Turner,  all  my  wearing  apparel,  table  and  bed 
linen,  lace,  trinkets,  watches,  plate,  china,  jewels  and 
books  which  I  have  in  any  way  the  power  of  giving  or 
disposing  of.  And,  as  to  all  that  freehold  estate  pur- 
chased by  my  said  late  sister  in  the  county  of  Cardigan, 
and  all  other  the  real  estate  purchased  by  my  said  sister 
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in  WaleSj  from  and  after  the  events  and  contingencies 
hereinbefore  mentioned  concerning  the  same,  and  also 
as  to  all  the  rest,  residue,  and  remainder  of  the  said  real 
and  personal  estate  over  which  I  have  any  disposing 
power  under  and  by  virtue  of  the  last  will  and  codicil 
of  my  said  late  sister,  I  declare  and  direct  that  the  said 
Jokn  Jonesj  Sharon  Turner^  and  Samuel  Pearce  Parson^ 
and  the  survivors  of  them,  Sec,  shall  and  do  stand,  and 
be  seised,  possessed  of,  and  interested  in  the  same^  in 
trust  for  themselves,  the  said  JcAn  Jones^  Sharon  Turner 
and  Samuel  Pearce  Parson.  And  I  do  hereby  give,  direct, 
limit,  and  appoint  the  same  to  the  said  John  Jones^ 
Sharon  Turner^  and  Samuel  Pearce  Parson^  their*  re- 
spective heirs,  executors,  and  administrators,  equally 
to  be^divided  among  them,  share  and  share  alike, 
as  tenants  in  common,  and  for  their  own  respective 
absolute  use  and  benefit  And  if  any  one  or  more  of 
them,  JMn  Jones^  Sharon  Tumerj  and  Samuel  Pearce 
Parson^  shall  die  in  my  lifetime,  then  their  share  or 
shares  shall  not  lapse,  but  shall  be  paid  to  such  person 
or  persons  as  shall  be  his  or  their  respective  heirs, 
executors,  and  administrators,  absolutely  and  for  ever ; 
and,  so  far  as  the  law  enables  me  hi  this  behalf,  I 
constitute  and  appoint  the  said  John  Jonesj  Sh'aron  7br- 
nerj  and  Samuel  Pearce  Parson  executors  of  this  my 
will.  And  I  hereby  revoke  all  my  former  wills,  and  I 
give  to  my  servant,  Mary  Lang/brd^  300/.*' 


18S4. 


The  testatrix  made  a  codicil  to  her  will,  dated  the 
31st  of  March  1818,  containing  directions  as  to  her 
sister's  monument,  and  as  to  the  erection  of  a  similar 
monument  for  herself,  and  confirming  and  republishing 
her  will. 


On  the  20th  of   March  1819,  she  made  a  second 
codicil,   in  which,  after  reciting  the  death  of  Samuel 
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1854-.        Pcarce  Parsotij  and  the  appointment  which  she  made  bjr 

"^'7^^^      her  will  to  JoheSy  Turner^  and  Parsoru  upon  the  tmsts 
Hughes  '     it 

9.  therein  declared,  and,  among  others,  as  to  the  200/.  for 

TuEHEB.  j^^^  j^^  Honor  Parson,  the  1000/.  for  her  god- 
daughter Martha  Elizabeth  Thmer,  and  as  to  the  free- 
hold estates  at  Fynnon  Wen  and  the  piece  of  land  in  the 
parish  of  Llanbadam  Four  for  Sharon  Turner  and  his 
sons,  and  as  to  the  piano-forte  of  her  sister  for  her 
god-daughter,  and  as  to  her  wearing  apparel,  table  and 
bed-linen,  lace,  trinkets,  &c.,  to  Mary  Turner^  wife  of 

* 

Sharon  Turner  :  and  as  to  all  the  rest,  residue,  and  re- 
mainder of  her  said  real  and  personal  estate,  over  which 
she  had  any  disposing  power,  under  the  will  and  codicil 
of  her  sister,  she  gave  Parsonh  share  of  the  residue  to 
her  husband  George  Bonsall,  if  he  should  sun^e  her, 
confirmed  the  appointment  of  the  other  two  parte  of  the 
residue  to  Jones  and  Turner,  and  proceeded  as  follows: 
—  **  And  I  also  give,  direct,  limit,  and  appoint  to  my 
said  husband,  during  the  term  of  his  natural  life,  all 
that  said  freehold  messuage,  lands,  hereditaments,  and 
premises  at  Fynnon  Wen,  and  at  Uanbadam  Four  ;  and 
after  his  decease,  then  I  give  and  appoint  the  same 
to  the  said  Sharon  Turner,  and  to  his  sons  Alfred 
and  William,  their  heirs  and  assigns,  as  mentioned 
and  appointed  by  my  will.  And  I  give  and  appoint 
to  George  Bonsall  the  carriages  and  horses  and  all 
the  household  furniture  over  which  I  have  any  dis- 
posing power;  but  the  piano-forte,  wearing  apparel, 
lace,  trinkets,  watches,  jewels,  and  other  efiects,  I  give 
and  appoint  to  Martha  Elizabeth  Turner,  and  Mary  Tur- 
ner as  mentioned  in  my  will.  And  I  will  and  appoint 
that  my  funeral  and  testamentary  expenses,  and  the 
costs  of  my  sister's  monument  and  my  own  be  paid  cot 
of  the  said  last-mentioned  residue,  before  the  same  is 
divided  ;  and  I  revoke  and  annul  the  said  sum  of  200/. 
given  to  Manf  Ann  Honor  Parsofi,  and  also  the  sum 

of 
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of  300/.  given  by  my  will  to  Mary  Langford ;  and 
instead  thereof,  I  direct  my  executors  to  pay  to  the 
said  Maty  Langford  the  sum  of  5U  a  year  during  her 
natural  life,  out  of  the  said  residue ;  and  I  appoint  the 
said  John  Jones  and  Sharon  Turner  executors  of  my 
said  will,  and  confirm  my  said  will,  and  the  codicil 
thereto  annexed,  in  all  respects  in  which  the  same  have 
not  been  altered  by  this  my  last  codicil ;  and  do  declare 
Uie  said  will  and  codicil  to  be,  with  this  present  codicil, 
my  last  will  and  testament,  and  revoke  all  others. 

The  testatrix  made  a  third  codicil  to  her  will,  dated 
die  22d  of  October^  1824,  by  which,  after  reciting  the 
death  of  her  husband  George  Bonsallf  she  gave  to  her 
surviving  executors  and  trustees  all  that  by  her  codicil 
she  had  given  and  bequeathed  to  her  husband  George 
Bonsall ;  and  in  other  respects  she  confirmed  and  re- 
published her  will,  and  former  codicils. 

George  Bonsall^  the  husband  of  Elizabeth  Leighton 
Bonsally  died  without  issue,  having  made  a  will,  dated 
the  15th  of  April  1822,  by  which  he  devised  the  residue 
of  his  real  estate,  in  the  events  which  happened,  to 
trustees  for  his  sister,  the  Plaintifi^  Mary  Hughes^  for 
her  life,  with  divers  successive  remainders  to  persons 
made  Defendants  to  this  suit.  His  heir-at-law  was 
also  made  a  party  Defendant:  he  died  intestate  as  to 
his  personal  estate,  and  the  Plaintiff  Maty  Hughes^  and 
other  parties.  Defendants,  were  his  next  of  kin. 
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On  the  26th  of  October,  1829,  Elizabeth  Leighton 
Bonsall  made  a  wUl,  duly  attested  to  pass  real  estate^  in 
the  following  words :  — 

*^  This  is  the  last  will  and  testament  of  me  Elizabeth 
Leighton  Bonsall,  widow*     I  desire  to  be  buried  in  the 

old 
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1834.  old  parish  church  of  Aberysiwiihf  in  the  county  of 
Cardigan^  in  the  principality  of  IValesj  in  the  same  vault 
with  my  late  sister.  I  desire  that  the  sum  of  400^.  be 
laid  out  in  erecting  a  monument  to  my  memory,  similar 
to  the  monument  of  my  said  late  sister,  in  the  church 
of  Abenfstaith.  I  will  and  desire  that  my  funeral  and 
testamentary  expenses  be  first  paid,  and  then  I  give 
and  bequeath  unto  my  friend  Mrs.  Mary  Ltrwrence  the 
sum  of  500/^  and  also  my  best  set  of  pearls,  for  her 
own  sole  and  separate  use,  free  from  the  debts  and  en- 
gagements, and  not  to  be  subject  to  the  power  or 
control  of  her  present,  or  any  future  husband.  I  give 
and  bequeath  to  my  friend  Mrs.  Mary  WhitCj  the  som 
of  500/.,  and  also  all  my  trinkets  (except  the  set  of  pearis 
bequeathed  as  aforesaid,  and  my  watches).  I  give  and 
bequeath  unto  my  friend  Mrs.  Scdrboroi^hj  now  residing 
with  the  said  Mrs.  Mary  Whitej  the  sum  of  500L,  and 
also  a  plain  gold  watch,  which  belonged  to  my  sister, 
for  her  own  sole  and  separate  use,  free  from  the  debts 
and  engagem^its,  and  not  tx>  be  subject  to  the  power 
or  control  of  her  present  or  any  future  husband.  I  give 
and  bequeath  unto  my  friend  Mrs.  Hawkins^  the  sum  of 
300/*  I  give  and  bequeath  unto  ray  friend  Miss  Hinds^ 
now  residing  with  me  as  a  companion,  the  suin  of  300L, 
and  also  all  my  furniture,  clocks,  watches,  books,  pictures, 
glass,  linen,  and  wearing  apparel,  and  my  piano-forte  and 
music  books.  I  give  and  bequeath  unto  my  friend  Mr. 
Jonathan  Haynes  the  sum  of  500/.  I  give  and  bequeath 
unto  my  friend  Mr.  Sharon  Turner  the  sum  of  50/.,  and 
unto  Mr.  Alfred  Turner,  his  son,  the  sum  of  50/.  I  give 
and  bequeath  unto  my  friend  Mr.  John  Gould,  of  Bromp* 
ton,  in  the  county  of  Kent,  solicitor,  the  sum  of  3000/.; 
but  if  the  said  John  Gould  should  happen  to  die  before 
me,  then  I  will  that  the  said  sum  of  3000/.  should  be 
equally  divided  between  and  amongst  such  of  the  chil- 
dren of  the  said  John  Gvtdd  as  shall  be  living  at  the 

time 
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time  of  my  decease.  I  give,  devise,  and  bequeath  all  IBS^. 
my  freehold  and  copyhold  estates  in  the  county  of  Mid- 
dlesex aforesaid,  and  Cardigan^  in  the  principality  of 
fValeSf  and  elsewhere,  unto  my  relation  John  Jones^  of 
Yrstrad^  in  the  county  of  Carmarthen^  in  the  said  princi- 
pality, esquire,' member  of  parliament,  his  heirs  and 
assigns  for  ever.  And  as  to  all  the  rest,  residue,  and 
remainder  of  my  estates  atid  effects,  whatsoever  and 
wheresoever,  whether  real  or  personal,  plate,  monies, 
leasehold,  mortgages,  bonds,  or  other  securities  for 
money,  stocks,  funds,  or  other  property,  and  whether  in 
possession,  reversion,  or  expectancy,  or  held  in  trust 
for  me,  I  give,  devise,  and  bequeath  the  same,  and 
every  part  thereof,  unto  the  said  John  JoneSj  his  heirs, 
executors,  administrators,  and  assigns  for  ever.  And 
I  do  hereby  nominate  the  said  John  Jones^  and  the 
aforesaid  Jonathan  Haynes^  executors  of  this  my  will, 
at  the  same  time  revoking  and  making  void  all  and 
every  other  will  and  wills  by  me  at  any  time  heretofore 
made,  and  declaring  this  only  to  be  my  last  will  and 
testament" 

The  testatrix  made  a  codicil  to  this  will,  dated  the 
14tli  oijune^  18S0,  by  which  she  gavetoS%aron  Turner 
SOOO/1,  at  his  death  to  be  equally  divided  between  his 
family,  and  some  other  pecuniary  legacies* 

On  the  25th  of  Febmary  1831,  the  last-mentioned  will 
and  codicil  were  proved  by  John  Jones  and  Jonathan 
HayneSf  the  executors  therein  named,  in  the  Preroga- 
tive Court  of  Canterbury,  (a) 

The 

(a)  The  Prerogative  Court  of  of  Sharon  Turner,  <*  limited  only 
Canterbury  afterwards  decreed  a  to  become  a  party  to»  and  to 
grantofadministraUonofthewill  attend,  supply,  substantiate,  and 
of  the  1 6th  of  December  1815,  confirm  proceedings  in  the  Court 
and  threecodiciU,  to  the  nominee  of  Chancery  touching  and  con- 
cerning 


r^6  10A9&9  fin  CHAKCfittY. 

,ik^M.  TboibiU.if as  fiWdb;  Jamts H^ftes  and  Mary  HitgkeUj 

,  his  w i^  agaki^t  SkaiiVfh  TUmers  the  sunrivhig  tiwstoe 
uod^  the  will  of  Martha  DavicM,  agaiiist  JifMbi  JbflrsjBHl 
Jonathan  Hiufuch  Uie  executoiv  of  Mrs.  Boautttf  iguDst 
the  Rev.  Jmoc  JBamaU,  the  administrator,  with  tha  nil 
anoej^edf  of  George  Bomallt  and  against  ottuer  paftn^ 
/M  wciU  those  who  claimed  an  interest  in  ibe  pemMuri 
or  real  estate  of  George  BonsaH,  as  those  who  wane 
interested  in  supporting  the  validity  of  the  appointment, 
iind^r  the  first  will  and  codicils  of  Mrs.  Bcmsedl^  so  (ar 
as  the  real  estate  of  Martha  Davies  was  concerned.  Tha 
Plaintifis,  by  their  biU)  submitted  that  tha  rendoaij 
personal  estate  of  Martha  Davies  becamci  in  dafiuik  of 
appointment,  part  of  the  general  residue  of  the  peraooal 
estate  of  George  BonsaU^  and  that  the  same  ougbi  to  ba 
distributed  between  the  Plaintiff  Mary  Hughes  and  the 
Defendants,  the  other  next  of  kin  of  George  BonMoU; 
and  that  the  residue  of  the  real  estate  oS  Martha  Dmin 
also  became,  in  default  of  appointment,  part  of  the  rod 
estate  of  George  Bonsall^  and  belonged  to  the  I^aidtiff 
Maty  Hughes  and  the  other  devisees  under  hia  will,  ath 
cording  to  their  respective  interests  therein*  And  the  bitt 

cerning  the  execution  of   the  probate  to   Jones  and  ffaynet 

power    of  appointment  under  m^ht  be  revoked,  and  on  the  pe- 

the  wills  and  codicils  of  the  de-  tition  ofJmts  and  ltagmu,^j^ 

ceased,  or  either  of  them  3"  but  ing  that  the  nme  pr^bat^aMJalk^ 

ihe  Court    directed  that  such  be  confirmed,the  causewash^4' 

llaiifced  administration  should  be  before    the  same    fudges    be- 
without  prejudice  to  the  probate  '  legste,  m4io  «otfifijMe4  tik^fitW 

granted  to  Jones  and  He^nes^  bate  of  the  willoC.tbe^ffa(ifli^ 

Against  that  decree  of  limited  (^/o^r  1029, and  cpdicil^craijitje^^ 

administration  an    appeal  was  to  Jones  and  Haynes,  noldrne7 

brought  to  the  Court  of  Dele-  that  the  intentfon  of  the  testa^ 


gates.    That  Court  revened  the  trix  to  revahe  the  UDoaar  miAkr 

decree  of  limited  administration,  was,  taking  all  the  contentii  .oC^ 

and  afterwards,  upon  the  petition  the  latter  will  together,  clear, 

of  Sharon  Turner  and  WilHam  See    4  Hogg.  EccL  liep.  30.,  * 

Turner,  praying  that  the  grant  of  where  the  case  ii  fttti>^  t9p^tt»L 
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prayed  that  it  might  be  declared  that  the  power  of  ap-  1 854. 
pointment,  givmi  by  the  will  of  Martha  Davies  to  Etiza" 
beih  I/eigkion  BonsaU^  was  never  executed)  and  that  the 
FlaintifF  Mary  Hughes^  and  the  other  parties,  Defend- 
antSy  according  to  their  respectire  interests)  might  be 
declared  to  be  entitled)  in  default  of  such  appointment, 
to  the  residue  of  the  personal  and  real  estates  of  Martha 
£Javi€Sm 

By  the  decree  made  at  the  hearing,  on  the  SOth  of 
Juue  1883)  special  inquiries  were  directed  for  the  pur- 
pose of  ascertaining  the  property  which  Mrs.  Bonsatt 
possessed)  and  the  property  over  which  she  had  a  power 
of  disposition ;  and  the  Master  found  that  the  trustees 
of  Martha  Daoies^s  will  were  seised  of  an  estate  in  Car-' 
digamhire^  called  TVoedrhieu  Castellj  conveyed  to  them 
upon  the  trusts  of  that  will ;  that  the  lands  at  Fkfnnon 
WeHj  in  the  county  of  Cardigatij  haying  been  purchased 
by  Martha  Davies  after  the  date  of  her  will,  descended 
to  Elizabeth  Leighton  Btmsall  as  her  heiress-at-IaW) 
unless  the  codicil,  executed  subsequently  to  the  pur- 
chase^ was  to  be  considered  as  a  republication  of  the 
will)  and)  subject  to  the  opinion  of  the  Court  on  that 
point)  the  Master  found  that  Elizabeth  Leighton  BonsaU 
was,  at  the  date  of  her  will  made  in  1829)  seised  in  iee 
of  the  lands  at  JRfnnon  Wen.  And  he  found  that  J5.  L. 
BonsiSl^  at  the  date  of  the  will  made  in  1829)  was  seised 
in  fee  of  a  messuage  in  the  county  of  Middlesex^  and 
possessed  of  a  leasehold  messuage  in  the  same  county ; 
amd  that  she  was  absolutely  entitled  in  equity  to  a  mort- 
gage for  5000A)  charged  upon  certain  estates  called 
Twedj/luckba^  situate  in  the  county  of  Cardigan^  which 
were  conveyed  in  fee  to  the  trustees  of  her  marriage 
settlement)  subject  to  redemption  on  repayment  of  the 
mortgage  money  and  interest;  and  that  she  was  not 
seised  in  fee  simple,  nor  had  power  to  dispose  of  any 

Vol- III.  Yy  real 
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real  estates  situate  in  the  counties  of  Middlesex  and 
Cardigan^  cgiLcept  as  therein  before  stated.  And  he 
fonndy  that,  at  the  date  of  the  will  made  in  1829»  E.  Im 
JBonsall  was  in  possession  of  a  plain  gold  watch,  a  piano- 
forte, and  several  music  books,  which  all  belonged  t^  or 
fonned  part  of  the  property  of  Martha  Damee. 

The  questions  in  the  cause  were,  first,  whether  the 
codicil  to  the  will  of  Martha  Davies  operated  as  a  re- 
publication of  the  will  so  as  to  pass  the  real  estate^ 
purchased  between  the  date  of  the  will  and  that  of  the 
codicil;  and,  secondly,  whether  the  will  of  EUzabetk 
Leightm  Bonsally  dated  the  26th  of  October  1829,  was, 
or  was  not,  a  good  execution  of  the  power  given  to  her 
by  the  will  of  Martha  Davids.  A  third  question,  raised 
by  the  parties  interested  in  supporting  the  validity  of 
the  ^pointment  made  by  the  will  of  E.  Z*.  BoneaUj 
dated  the  16th  of  December  1815,  was,  whether  that 
instrument,  though  revoked  by  the  subsequent  will  as 
to  the  personal  estate,  was  not  a  good  execution  of  the 
power  with  respect  to  the  real  estate  of  Martha  Daws, 


Mr.  Pembertoriy  and  Mr.  BichardMf  for  the  Plaintiflfe. 

It  cannot  be  disputed  that  the  will  of  1815  and  codicils, 
had  they  remained  unrevoked,  would  have  operated  as 
a  good  execution  of  the  power  given  to  Mrs.  Bansalt 
by  the  will  of  her  sister,  Martha  Dames,  Mrs.  Bon^ 
sail  in  these  instruments  refers,  in  the  most  express  and 
formal  language,  to  the  power ;  and  she  disposes  fully  of 
all  the  propeity,  both  real  and  personal,  over  which  the 
will  of  her  sister  had  given  her  the  power  of  dispo- 
sition. As  to  the  personal  estate,  the  will  of  1R15  and 
the  three  codicils  have  been  rejected  by  the  Ecclesias* 
tical  Court,  the  original  grant  of  probate  to  the  ex- 
ecutors of  the  will  of  1829  having  been  confirmed,  after 
an  elaborate  argument,  by  the  Court  of  Delegates. 

The 
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The  will  of  1815  and  codicils,  therefore,  may  be  con- 
sidered as  a  nallity ;  and  cannot  be  brought  in  aid  of 
the  questions  which  this  Court  is  called  upon  to  decide. 
In  the  will  of  1829,  which  has  been  finally  established 
by  the  Court  of  Delegates,  and  which  is  the  onlyinstru* 
ment  that  can  be  looked  at  for  the  purpose  of  determin- 
ing whether  the  testatrix  has  exercised  the.  power  of 
disposition  given  by  the  will  of  her  sister,  there  is  no 
reference  whatever  to  the  power ;  neither  is  there  any 
mention  of  the  property  oS  Martha  Davies  from  which  an 
intention  of  exercising  the  power  can  be  implied.    Now 
it  is  a  settled  principle,  that  there  must  either  be  a  re- 
ference to  the  power,  or  such  a  disposition  of  the  subject 
of  the  power,  that  the  intention  of  executing  the  power 
may  be  plainly  inferred;  Sir  Edward  CUr^%  case{a)\ 
Andrews  v.  Emmot.  {b)     In  this  case  the  testatrix  gives 
to  one  of  the  legatees  the  sum  of  500/.,  and  also  a  plain 
gold  watch  '^  which  belonged  to  my  sister ;  **  but  it  is 
evident  that  she  considered  the  watch  as  her  own,  the 
words  *^  which  belonged  to  my  sister"  being  mere  words 
of  description ;   and  as  to  the  piano*forte  and  music 
books,  bequeathed  to  another  legatee,  and  which  have 
been  found  by  the  Master  to  have  been  the  property  of 
Martha  Davies^  she  expressly  calls  them  ^^  my  piano^ 
forte  and  music  books."     These  trifling  articles  were 
either  given  to  Mrs.  BonsaU  by  Martha  Davies  in  her 
lifetime,   or  suffered  to  remain  in  the  possession    of 
Mrs.  BonsaU  by  the  trustees  of  the  will  of  Martha 
Dames;  and  it  is  impossible  to  infer  from  the  specific 
bequest  of  these  articles,  which  the  testatrix  considered, 
as  they  were  in  fact,  her  own,  that  she  intended  to  ex- 
ercise her  power  of  appointing  to  the  whole  of  Martha 
Daviess  personal  estate. 

Even 
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1 894.  Even  IF  it  mttt  dear  thttt  tte  'wAtch,  piafto-ferte^  and 

music  books  constituted  &  part  of  Mariha  Dttotefs'pro^ 
perty,  orer  which  Mrs.  Amsaff  had  a  power  of  appoint- 
ment, the  bequest  of  these  articles  coupled  <#idi  tfie 
general  residuary  bequest  of  all  her  efifects  would  not^ 
according  to  the  authorities,  operate  as  an  esecotSoh 
of  her  power.  The  Court  must  find  an  intention  'to  ex^ 
ecute  the  power;  and  it  is  impossible  to  inSet  an  In^ 
tention  to  dispose  of  property  exceeding  the  valuta  of 
SOjOOO?.  from  the  bequest  of  a  few  articles  not  wmtb 
MLy  and  which  the  testatrix  considered  and  desciibea'ab 
her  own.  -  -  'I 

As  to  the  real  estate^  the  first  question  is,  whether  tiba 
Cardigan  estate,  which  was  purchased  by  Mrs*  Dmaih 
between  the  date  of  her  will  and  that  of  the  codicil^ 
passed  by  the  codicil ;  for,  if  it  did  not,  it  descended  vpan 
Mrs.  Bonsall^  and  no  question  can  arise  as  to  the^iecii^ 
tion  of  the  power  with  reference  to  that  estate^  In  Bownxk 
Bowes  (a),  which  is  the  leading  case  upon  this  p«Hni^>lite 
testator  devised  all  his  freehold  and  copyhold  bmb^tD 
trustees,  and  afterwards  purchased  new  landtii  Subas^ 
qaendy  to  the  purchase,  he  made  a  codicil  to  hianvilli 
by  which,  after  reciting  that  he  had  demised  all  hisf«d!» 
hold  and  copyhold  lands,  tenemenCB,  andhereditaiiieigBi 
h0  revoked  the  devise  so  ftur  as  it  related  to  .two^  of  ^>fifc 
trtxstees^  and  devised  his  sakl  lands^  >tene[tBeiit%ifSDd 
hereditaments  to  the  other  tmstees  iqaRMi'the  jaateilroit^ 
and  dBcl«*ed  his  codicil  to  be  apait-ofliis  wilLi  llJ^odb 
a  ctoe  sent  to  the  Court  of  King^s^iBeiioh!i(i),.tlMlt<3oHh 
rttnmed  a  certificate  thattl^after^fiDichasodilaildaidid 
not  pass :  Lord  jL^^^gsUevrot^  decided  the  'case  in  eoBi> 
formity  with  the  opinbn  of  the  Comt  of  Kii^s  Beaebi 
and  his  decision  was  affirmed,  upon  appeal,  by  the 

House 

(a)  8  Boi.  4>  Ptt//.  500.  Xh)  Lady  Siraihmore  v.  Bawett 

1  T,  R,  482. 
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Qou^  44  Lords.  The  jMrinipipl^  upon  which  case*  of  lAM^ 
thU  krod  hiiye  beeii  dft|er«4(i^|  i^  this;  that,  where  i^ 
Vfill  coqM^iQS  a  geneml  4evUe  of  reai/estaliesi  and  estates 
ana  pqr«ha^'.  after ward%  iM3id  a  fiodicil  made  after  the 
pnrcha^e)  the  codicil  mil  pass  the  after-purchas^  estates, 
if  Jc.coBfim  the  will  generally^  aiid  cootaia  nothing  to 
Lpdieat^  a  4iff€veitf  intentian ;  but  if  the  codicil  is  mad^ 
£q^  a  particular  parpose^  or  deals  only  with  specific 
disposjtioQS  of  the  will,  the  presamption  of  a  general 
ilitentioa  to  riepublish  the  will,  and  bring  it  down  to  the 
4ate.  of  the  codicil,  will  be  rebutted  Where  the  ei^ 
pressed  object  of  the  codicil  is  so  limited,  an  intention 
to  include  the  after-purchased  estates  cannot  be  pre- 
admad,  beeause  the  framer  of  the  codicil  has  himself 
shewn  the  particular  reason  for  which  the  codicil  was 
itiade.  The  main  object  of  Mrs.  Daoi&fs  codicil  was 
to  'aabsdtote  a  new  trustee  for  the  purposes  of  her  will 
in  place  of  the  trustee  who  had  died ;  and  so  far  the 
case  is  not  distinguishable  from  Bowes  v.  Bowesi, 
iUaothor  object  of  the  codicil  was,  to  revoke  the  legacy 
giy^<  to  Mary  Longjbrdf  and  the  case  of  Mony* 
pmMfy.  Bristffa{a),  has  decided  that,  where  the  dispo* 
rfkaona  of  a  codicil  are  confined  to  property  devised  by 
thee  will^  the  codicil  will  not  have  the  efiect  of  republish-^ 
ioj^^e  will,  so  as  to  carry  after-purchased  property; 
Mbf^gfemty  v*  Bristow  is  an  extremely  strong  case^ 
fbir them  the.  codiflB  contained  a  recital  referring  to  tba 
wfaoleof tfaetestalqr's  real estaties,  which  of  course* in^ 
ahi^dd  th^  estatiel^  oif  which  he  was  seised  at  the  date  of 
tbe<:lMftidl,  atyd^Mt^'astbe  dispositive  part  of  the  codicil 
ivbtdd'okily'tofpropeftjn  devised  by  the  will,  it  was  held 
both  in  this  Coiirt  ahid  tuptm  appeal,  that  no  intention  of 
passhi^  die  after-purckased  eatales  cotdd  be  inferred 
firdm  the  langqage  of  the  oodicil. 

As 

(<t}  3£Mi.<!^ilfyiltf,  117. 
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1894.  As  to  Mrs.  BansalPs  deyise  of  all  ber  estates  in  the 

coQDties  of  Middlesex  and  Cardigan^  it  has  been  found 
by  the  Masteri  that  she  had  pit^rty  in  both  those 
counties  other  than  that  to  which  she  had  a  power  of 
appointing  under  the  will  of  her  sister;  and  it  has  been 
decided,  that  where  the  words  of  a  derise  can  be  satis- 
fied by  estates  belonging  to  the  devisor,  and  there  is  no 
referaice  to  the  power,  such  words  shall  not  operate  so 
as  to  pass  estates  over  which  the  devisor  has  a  mere 
power  of  appointment :  Napier  v.  Napier  (a),  Lewis  ▼• 
LeaeUyn.  (b) 

The  will  of  1815,  therefore,  is  not  an  executicm  of 
the  power  either  as  to  the  personal  or  the  real  estates; 
and  as  that  will  has  been  finally  declared  by  a  court  of 
exclusive  jurisdiction  to  have  revoked  the  dispositions  of 
the  prior  will  as  to  the  personal  estate^  it  is  not  very 
probable  that  this  Court  will  come  to  a  difierent  con* 
elusion  as  to  the  real  estate.  If,  then,  the  testamentary 
appointment  of  1815  was  revoked  by  the  will  of  1889^ 
and  the  latter  will  is  no  execution  of  the  power,  the 
Plaintiff  Mary  Hughes,  is,  in  default  of  appointment,  en- 
titled to  the  declaration  which  she  prays  by  her  bill* 

Mr.  Barber^  Mr.  Tredaoe^  Mr.  Tinneyi  Mr.  Spence, 
and  Mr.  R.  Martin,  for  Defendants  in  the  same  interest 
as  the  Plaintiff,  cited  and  commented  upon  the  following 
cases ;  —  Doe  dem,  NaweU  v.  Roake  (c),  Powell  v.  Lox» 
dale  (rf),  Jones  v.  Curry  (e),  Farmer  v.  Bradford  (g), 
Adams  v.  Austen  (A),    Onions  v.  Tyrer  (i),  Hughes  v. 

JioTier, 

(a)  1  Sim,SS.  (e)  1  Swan,  66. 

{b)  1  Turn.  ^  Rust.  104.  \g)  5  Ruu,  554. 

(c)  S  Bing.  497.;  S  B,  ^  C.  (A)  5i?«M.46I. 

7tO. ;  and  6  Bing.  474.  (t)  1  P.  Wnu.  545. 
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I\tmer  (a),  JFellop  v.  Lord  Portmouth  (&),  Standen  v.        18S4. 
Standen  (c),  Baffey  v.  I%i  (i/),  Hunlock  t.  G^A  (^)  ^^ 


Mr.  Beames  and  Mr.  Kinderdey^  for  the  Defendants,  Toah o. 
Siara»  Turner  and  Alfrtd  Turner^  contended  that  the 
wQl  of  1815)  though  it  was  declared  by  a  court  of  com- 
petent jurisdiction  to  have  been  revoked  pro  tarUo^  and 
could  therefore  have  no  effect  as  to  the  personal  estate 
was  not  wholly  revoked  as  to  the  real  estate ;  and  that 
so  far  as  it  related  to  the  estates  over  which  Mrs*  BonsaU 
had  a  power  of  disposition,  it  was  a  good  testamentary 
appointment.  The  general  clause  of  revocation,  in  the 
will  of  1829,  must  be  understood  with  reference  to  the 
subject-matter  intended  to  be  revoked.  It  could  apply 
only  to  a  proper  will,  not  to  an  appointment  in  the  nature 
of  a  will.  There  was  no  substitution  in  the  will  of  1829, 
for  the  appointment  of  the  real  estates  made  by  the  will 
of  1815,  and,  therefore,  the  clause  of  revocation  in  the 
last  will  did  not  affect  the  appointment  in  the  prior  wilL 
Onions  v.  'iyrer{g\  Powdl  v.  Moiichett{h\  Denmf  v. 
Barton,  (f ) 

Mr.  Jacob  and  Mr.  Btakty  for  the  heir-at-law  of 
George  BonsalL 

Mr.  Bickersteth  and  Mr.  Wilson^  for  the  Defendants 
Jones  and  Hmfnes. 

If  a  devise  be  made  by  a  person,  having  a  power  of 
appointment,  in  terms  applicable  to  property  distinct 

from 

{a)  4  Ha^,  Eccl.  Rep.  .10.  (e)  1  J7ifM.  ^  Mylne,  515. 

lb)  Sugd.  Poweri^  vol.  ii,  6tli  (g)  1  P.  Wvu.  345. 

edit  App.  IS.  We  Mad.  8 1 6. 

(c)  2  Fm.  JQD.  589:  (0  «  PAi^fiw.  575. 

[d)  5  Rust.  J41. 

Yy  4 


^KPi      frw  1*»Si wWwt^ft4#!iP9W^rw^  H  twiU  not  operatic  a»  «p 

e^l^  p^  t^r,  0WJ9  in  fti|i«  county iof  Middiaex^  and  there 
^fff>f^('^sf#^  i^.thaJl.cipmiQri'Ofted  in.th^  Utisleefiof 

siitK^i^ . ,  '^  A  devise  of  all  siy  estate  in  the  county  of  Jlfiii^. 
d/lqer^.'VvifUl  properly  apply  to  h^r  ^wn  pvoperty;  and, 
t^f^re*  (Cannot  apply]  acoording  to  ttiis  nil<^  to  the 
{iqfpQrjty.  ovqr  which  she  had  a  power  of  (Uapoaitioo*. 
Qf^;  th^  other  hand,  if  the  devise  be  made  in  terms, 
i^hich  can  only  apfdy  to  the  subject  of  the  poweri^  it, 
will  operate  as  a  good  appointment,  thoogh  no  refeifoicei 
be  made  to  the  power*  Thus  **  a  devise  of  all  my,  real 
^fltates  in  the  counties  of  Middlesex  and  Cardigat%^"  is  a 
good  execution  of  the  power  as  to  the  Cardigan  esUte%} 
because  the  testatrix,  had  no  real  estate  in  Cardigemf: 
other  than  that  over  which  she  had  a  power  of  appoinlbo. 
i^Ht.  There  was  the  estate  at  Fifnnon  Wen^  which  sb^. 
had  expressly  treated  as  a  subject  of  her  power  ta  lhe\ 
will  of  1815.  There  was,  besides  this,  another  estale  m/ 
Cardiganshire  over  which  she  had  a  power  of  dispoaitioik. 
By  (he  will  of  Martha  Daviest  the  trustees  w^re  em^ 
powered  to  invest  any  portion  of  her  personal  estate  in 
the  purchase  of  land  with  the  consent  of  Mrs«  SonaaUr 
Bp4.  tb^  did,  accordingly,  in  the  year  1824,  penQhase 
WA$\i.her  consent  an  estate  in  Cardiganshire^  caiitd 
T^ippe^rhieu  CasteU^  which  was  conveyed  to  thetn  by.  a< 
d(e^d,  reciting  the  will  of  Martha  Daviesi  upcii  ihe  trosts; 
offha);  wilL  This  property,  therelbrc^  was  a  sub|eot  o( . 
t]^e  power  newly  created.  .The  will  of  1829  dees  not 
specifically  refer  to  the  power,  bet  it  deals  with  propen^> 
which  Mrs.  BonsaU  could  only  dispose  of  by  virtue^. and 
in  execution  of  the  power.  The  gold  watch,  the  piano^ 
forte,  and  the  music  books  are  found  by  the  Master  to^ 
be  part  of  the  trust  property  bequeathed  by  the  will  of 

Martha 
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Marika  Davies  to  her  ti'usCees ;  end  litis  portion  of  tii^ ' 
property  is  specifically  beqtielithed  by  Mrs.  Bonsatt.  Tbfe  * 
Cardigan  estates,  which  ktt  part  dt  the  real  estates  held ' 
in  trust  for  ber,  are  specifically  devised,  and  she  con^' 
dudes  by  disposing  of  all  the  rest  of  her  estates  and 
effisets,  whether  real  ot  personal,  and  whether  in  pos- 
s(esBion»  reversion,  or  expectancy,  or  held  in  trust  for' 
her.     These  dispositions  bring  the  case  exactly  withitk' 
the  principle  of  the  authorities  by  which  it  has  been  de-' 
dded,  that  ^  spediic  devise  or  bequest  of  a  part  of  the' 
property,  over  which  the  testator  has  a  power  of  ap-- 
pointment,  followed  by  a  general  devise  of  the  residoe,  is' 
a  good  execution  of  the  power.  In  Standen  v.  Standen  (a), 
the  testatrix,  who  had  a  power  of  appointment  by  will  to 
one  half  of  the  produce  of  her  deceased  husband's  real 
estate,  and  of  the  residue  of  his  personal  estate,  after  dis- 
posing of  certain  specific  articles,  and  a  gold  watch  and 
some  jewels,  which  she  described  to  have  been  her 
husband's,  gave  all  the  residue  of  her  estate  and  effiscts 
whether  real  or  personal,  to  the  person  named  in  her  will. 
She  had  no  real  estate,  except  that  which  she  derived 
fitmi  her  husband  under  the  power,  and  the  wiD  was 
held  to  be  a  good  execution  of  the  power,  both  as  to  the 
produce  of  the  real,  and  the  personal  estate  of  the:de<- 
ceased  husband.    This  decision  was  appealed  from,  and 
affirmed  in  the  House  of  Lords  (b) ;  and,  so  far  as  th^' 
personal  estate  is  concerned,  is  exactly  in  point  with  the 
present  ease.    As  to  the  real  estate,  this  case  is  sti^iiger  * 
flian  Standm  v.  SUmden^  because  in  that  case  the  de- 
SBriptten  of  the  testatrix's  property  in  the  residaary 
dftuse  is  general,  and  furnishes  no  direct  clue  to  her 
ihtention,  whereas  in  this  will  the  testatrix  gives  all  the 
estates  *^  hdd  in  trust  for  her;"  and  she  had  no  other 

estates 

(a)  3  Vet,  jun.  589.  (&}  Standen  ▼.  Macnab^  6  Bro. 

F.  C.  TomL  edit.  193. 


086  CASES  IN  CHANCERY. 

18S4.  estates  held  in  trust  for  her,  except  those  over  which  she 
had  a  power  of  disposition.  Walker  ▼.  Mackie  {a\  one 
of  the  latest  cases  on  this  subject,  is  an  authority  to  die 
same  effect ;.  namely,  that  a  gift  of  part  of  the  property 
which  is  the  subject  of  the  po^^er,  coupled  with  a  gift  of 
the  residue,  is  a  good  execution  of  the  power  as  to  the 
whole  subject  of  it.  Ther^  the  testatrix,  having  a  power 
to  appoint  by  will  a  leasehold  estate,  and  certain  sums 
of  d  per  cent  stock,  gave  the  rest  and  residue  of  her 
bank  stock  to  her  god-daughter,  and  all  other  property 
she  possessed,  except  50/.  of  her  bank  stock,  which  she 
gave  to  her  executors.  It  was  proved  that  she  had  no 
stock,  except  that  over  which  she  had  a  power  of  ap- 
pointment; and  the  will  was  held  to  be  a  good  ex- 
ecution of  the  power  both  as  to  the  S  per  cent,  stock, 
and  the  leasehold  estate. 

As  to  the  question  which  has  been  raised,  whether 
the  codicil  of  Martha  Davies  operated  so  as  to  pass  the 
Cardigan  estate,  it  is  not  necessary  that  a  codicil  should 
contain  any  reference  to  real  estate  for  the  purpose  of 
carrying  after-purchased  estates.  If  it  relate  only  to 
personal  estate,  it  will  nevertheless  have  the  elkct  of 
bringing  down  the  will  to  the  date  of  the  codicil,,  and  the 
will  speaking  at  that  date  will  pass  the  real  estate  pur- 
chased between  the.  dates  of  the  will  and  codicil.  la 
Bcnoes  v.  BoweSf  the  decision  of  the  Court  was  much 
influenced  by  the  word  *^  said"  in  the  codicil,  from  which 
it  was  inferred  that  the  testator  contemplated  only  the 
estates  comprised  in  the  will.  Notwithstanding  that 
circumstance,  which  renders  it  inapplicable  to  the  pre- 
sent case,  the  decision  was  strongly  disapproved  by 
Lord  Thurlcno.  In  Monypenny  v.  Bristaw  the  Court 
relied  in  part  upon  the  special  language  of  the  recital; 

and 

(a)  4i?t(M.76. 
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and  it  is  admitted  that  the  doctrine  laid  down  in  that 
QBse  upon  th0  law,  of  republication  is  scarcely  recon- 
cileable  with  previous  authorities* 

Mr.  Pemberton^  in  reply. 

The  question  as  to  the  eflfect  of  Mrs.  Daviess  codicil 
is  concluded  by  Barnes  v.  Btnoesy  and  Monypenny  v. 
Bristcm.  The  decision  in  Bowes  ▼.  Bowes  did  not  turn, 
as  is  supposed^  on  the  word  ^*  said/'  but  on  the  general 
principle  established  in  that  case ;  namely,  that  the  pre* 
snmption  in  farour  of  republication  will  be  rebutted  if 
the  special  purpose  of  the  codicil  excludes  the  inten* 
tion  to  republish  so  as  to  operate  upon  after-purchased 
estates. 
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As  to  the  question,  whether  the  will  of  1829  can 
operate  as  an  execution  of  the  power,  the  principle  laid 
down  by  Lord  ThurUm  in  Andrews  t.  Emmot,  and  re- 
cognised by  the  House  of  Lords  in  Doe  dem  Noaoell  y. 
JRoaie^  must  govern  thb  case.  Standen  v.  Standen  has 
no  application,  for  there  the  donee  of  the  power  had  no 
real  estate.  Napier  v.  Napier  is  a  conclusive  authority 
upon  the  point,  that  where  the  words  of  the  will  can  be 
satisfied  by  property  which  belongs  to  the  testator  him- 
self, and  consequendy  does  not  necessarily  apply  to  the 
subject  of  the  power,  the  devise  shall  not  be  treated  as 
an  execution  of  the  power.  Lewis  y.  Lewellyn  (a),  is  an 
authority  to  the  same  effect.  Walker  v.  Mackie^  is  not 
inconsistent  with  the  doctrine  established  by  the  other 
cases ;  but  it  is  to  be  observed  that  there  is  some  ob- 
scurity in  that  case,  the  point  as  to  the  leasehold  estate 
i^hieh  was  decided  in  the  judgment,  not  appearing  to 
have  been  rabed  in  the  cause. 

The 


(a)  TVirn.  4"  iZvM.  104. 


ftKSf         ^^  q*^«*«^  ^«^  **"  «^^  driget  from  th«  illBlhktidA 
^  %  wihiclLMias  ^beMi  adoptad  and  settled  in*  courts  of :  Aquifer 

between  tbe  poorer  of  dkpesing  of  {)roperty»  aixl-  tba 
taofafeiieiil  right  of  propgrtjf^  a/  distiaotioa  irlifcfa  has 
licea  vegoefited  by  emincDt  Judgas,  and  whicb,  as^  Locd 
^bbn  has  observed,  although  profestoed  to  b>$  adopted 
iB)qfder  to  farther  the  intention  of  the  testator,  ki  snaa 
oaste  oat  cf  ten  defeats  that  object.  TheqoeedoQ  heia 
i^  whether,  by  the  gift  of  the  rest  and  residoe  aad  re^ 
mender  of  real  and  personal  estate  m  the  will  of  ISMj 
the  testatrix,  Mrs.  BonsaU^  meant  to  include  the  prapevtjl 
over  which  she  had  an  absolute  power  of  dbposition  by 
the  wMl  of  her  sister.  The  first  and  most  important 
opnsideration  is,  whether  the  codicil,  made  by  Mrs* 
DmAes  the  sister,  did  or  not  operate  as  a  repoblt^riaoa  «f 
her  will,  so  as  to  pass  to  the  uses  of  the  wid  the  estala 
in  Cardiganshiref  whicb  she  had  purchased  between  die 
making  of  the  will  and  codicil.  The  general  ride  is^ 
tiiat  a  codicil,  referring  to  the  will,  is  prima  Jaae\n 
republication  of  the  will  as  to  real  estate^  ahhoun^-h 
simply  acts  upon  personal  estate.  It  brings  dbwn 
lai;^age  of  the  testator  to  the  date  of  the 
Mrs.  Dames^  in  general  words,  devisea  all  \i€t  real  and 
penienal  estate  to  trustees.  If  these  wonds'ace  ve&rfod 
to^the^date  of  the  codicil,  the  Car<^aii  estate  weafeiarily 
pMses  to  the.  trustees  as  a  part  of  the  rsaliestatfe  ofliei^ 
Iki'dim  The  first  clause* in  the  codiofl^  fafeniagtot^be 
imII^  revokes  a  pecuniary  legacy  given  b^thc'^wilb^ 
^imy  Langjbrdj  and,  by  the  genernlinite,'  «fae>iwill>if 
repnUbhed  as  to  kind.'  It  is  ar^cd^  ibat  a^cokw 
trary  intention  is  to  be  inferred  ^fi^m'  tfae>  subscqnem 
part  of  the  codicil.  The  codicil  ptoceed&  to  nottoei  the 
death  of  Mr.  Hilton,  one-of  the  trusted  named  in  tfaisi 
*will,  and  revokes  all  estates,  interest^  powens^  and 
authorities,  given  by  her  wiB  to  Mr*  Hilton^  and"  then* 

vests 
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vests  those  estates,  interests,  paikt^  kstd  aMhoritie^^  in 
Mr.  li^mrw  This'paot  of  tbecodittl,  so  ha  from  raEfing 
•n  ioferenGe  of  an!  intablioni  <cm  the '  pkA  mS  Mn*  JOavim 
Bdt  tt>  jepuUisk  tbe  will,  wai|kld  in  itaeK/htve>isniOQiited 
to  a  •  irt pvblicalton*  A  qnesti^ii  plight  i  iMasiUy'hinrd 
been!  raised^  wjietber  Mn  TlinKr  became  a  Irintee.flf 
iheafter-p^irckaaed estate,  which  coald not  passiby^h^ 
will;  buino  serious  doubt  could  be  raised ^ven'npani 
that'  point*  It  appears  to  me,  therefore,  to  be.  ekao 
tbat'tbe  will  was  republished  by  the  codicil,  and'thirf 
the  after-purchased  estate  passed  to  the  trustees  ap^ 
ptHHted  by  the  codiciL 


imi^ 


In  the  year  1815  Mrs.  BaiisaU  makes  a  will,  expressly 
refk'ring  to  the  power  of  disposition  given  to  her  by 
lier  sister  Mrs.  DavieSf  and  exercbing  it  to  its  fuUeet 
eoDtent :  die  ^subsequently  makes  three  codicils  to  thiii 
wiU,  plainly  referring  to  this  power.  In  1829,  after  her 
husband  died,  Mrs.  Bonsall  makes  the  will  in  question^ 
which  begins  by  referring  to  the  monuments  for  her 
sist^  and  herself,  which  had  been  the  subject  of  the 
fiittt  oodicQ  to  her  will  of  1815.  She  then  gives  oertaiii 
pcnkBiary  and  specific  l^des ;  and,  amongst  others^  a 
plain  gold  watch,  which,  she  states,  had  belonged  to 
ber  sister,  and  a  piano^forte  and  music  books,  wbieh 
the  Master  ibund  had  also  been  the  property^  of:hev 
sasflBDr.  fibe  then  devises  all  her  freehdd  and  €Qff/^ 
bold  estates  in  the  county  of  Middlesex^  and  ia  GktV 
iUg(ihj '  and  eli^wliere  ;  /and  as  to  all  the  rest;  residtte» 
afad '  remalacl^  of  heir  <  estata  and  effects  whatso^irer  aMl 
vriieresoevcsr  (y^helher  i^al  or  >  personal,  and  whether  ,in 
iwsaession,  rerersioo,  or  •.  eKpectancy,  or  hdid  in  truM^ 
for  her),  she  gives  the  same,  and  every  part  thereof,* to 
thb  Defendant  Mm  Jones^  his  heirs,  executors,  adminisk 
trators,  and  assigns,  for  ever;  and,  after  nominating  ber* 
executors^  she  revokes  and  makes  void  all  and  every 

other 
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other  will  and  wills,  by  her  at  any  time  theretofore 
made,  declaring  that  only  to  be  her  last  ^iD  and  testa- 
ment: and  tliis  will  is  executed  and  attested  in  the 
manner  required  for  the  execution  of  the  power  given 
to  her  by  the  will  of  Mrs.  Davies.    There  is  here^  in 
words,  no  express  reference  to  an  intention  to  execute 
the  power ;  but  there  is  a  devise  of  her  estate  in  the 
county  of  Cardigan^   and  she  had  no  estate  in  the 
county  of  Cardigan^  except  the  estate  which  passed,  by 
the  republication,   to  the  uses  of  Mrs.  Daviess  wilK 
There  is  here  a  gift  of  a  gold  watch,  piano-forte,  and 
music  books,  which  she  could  only  dispose  of  by  the 
execution  of  her  power.     It  is  argued,  that  she  had 
assumed  and  treated  these  as  her  own  property,  in- 
dependently of  her  sister's  will:   no  such  inference 
judicially  arises.     It  is  to  be  inferred,  that,  with  the 
permission  of  the  trustees,  she  had  the  personal  use  of 
these  trifling  articles  during  her  life.    A  gift  of  the  rest, 
residue  and  remainder  of  her  real  and  personsal  estate 
imports  a  gifl;  of  the  rest  and  residue  of  that  estate 
which  she  considered  her  own,  and   had  previously 
partly  disposed  of.     She  had  previously  partly  disposed 
of  real  and  personal  estate,  over  which  she  had  a  power 
to  dispose  by  the  will  of  her  sister ;  she  had  plainly, 
therefore,  the  will  of  her  sister  in  view,  and  considered' 
the  property,  which  passed  by  it,  as  her  real  and  per- 
sonal estate,  and  intended  to  include  it  in  the  gift  of  her 
real  and  personal  estate.     A  gift  of  that  of  which  a 
testator  cannot  dispose,  except  in  execution  of  a  power, 
necessarily  manifests  an  intention  to  execute  that  power. 
It  has  been  attempted  to  be  argued,  that,  as  to  the 
real  estate,  the  will  of  1 8 1 5  is  not  revoked.    All  wills  are 
expressly  revoked ;  and  it  is  not  alleged  that  the  testatrix 
ever  executed  any  other  will  than  the  will  of  1815,  and 
the  three  codicils.     The  Court  of  Delegates  has  de- 
termined, that,  with  respect  to  the  personal  estate,  these 

instruments 
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instruments  are  revoked ;  and  it  is  difficult  to  apprehend 
how,  if  these  instruments  are  revoked)  they  can  continue 
to  operate  as  to  real  estate.  It  has  been  argued,  that 
there  can  be  no  revocation  of  a  will  as  to  land  without 
a  substitution  of  new  uses.  This  b  a  plain  error.  The 
author  of  an  instrument  may,  if  he  pleases,  absolutely 
revoke  it ;  if  he  intend  to  revoke  it  only  for  the  purpose 
of  substituting  new  uses,  and  such  new  uses  fail,  then 
there  is  no  effectual  intention  to  revoke.  In  this  case, 
however,  there  is  a  substitution  of  new  uses  ;  and  the 
argument,  if  founded,  would  not  apply.  It  must  be 
declared,  that  the  will  of  1829  is  a  valid  execution  of 
the  power  given  to  the  testatrix  by  her  sister,  both  as 
to  real  and  personal  estate;  and  that  the  Defendant 
John  Jonesj  his  heirs  and  executors*  is,  and  are  thereby 
well  entitled  to  the  residuary  real  and  personal  estate 
over  which  the  testatrix  had  a  power  of  disposition  by 
the  will  and  codicil  of  Mrs.  Davies. 
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The  cause  was  reheard  before  Su*  Charles  Christopher    _  }^^^'  ^ 
PepjfSf  Master  of  the  Rolls. 

Mr.  PembertOTh  Mr.  Barbae  Mr.  Treslaoef  Mr.  Tinnet/f 
Mr.  Spence,  Mr.  Bichardsj  Mr.  Gordon^  and  Mr.  Blake,     , 
in  support  of  the  petition  of  rehearing. 

Mr.  Beames  and  Mr.  Spurrier,  for  the  Defendants 
Sharon  Turner  and  Alfred  Turner^ 

Mr.  Bickersteth  and  Mr.  Wilson,  for  the  Plaintiffs. 

No  additional  cases  were  cited,  and  the  arguments 
did  not  materially  differ  from  those  which  were  urged 
at  the  hearing  of  the  cause  before  Sir  John  Leach^ 


The 


«9f  OA§^&  >IV  OHA^CERT. 

This  was  a  rehearing  of  n  tiecveet>f  die  latfe  Master 
7^^«jl^     of  the  Rolls,  by  which  he  declared  that  the  will  of 
j^^  {^^      JSUikAikhr  £^gkkm  ^Bmsaltj  datecl  ^e  i6th  of  October 
IMOy^H^inted  as  a  good  execntion  of  a  power  of  ap- 
p^ttitMeiit  given  to  her  by  the  will  oittarfha  Daxnes^  and 
il^on  tfirat-^ound  dismissed  the  PlamtilTs  bill.    The  will 
dt-'Mli^aDmnes  is  dated  die  ISth  of  December  1808, 
bj^^i^,  afltereharging  her  real  and  personal  estates  with 
tfe'  fmymeat  of  her  debts,  and  giving  several  legacies, 
ske^'glc^  die  rest,  residue  and  remainder  of  her  real 
and  personal  estate  to  trustees,  upon  trust  to  pay  the 
rents  and  interest  thereof  to  her  sister  Elizabeth  Leighton 
SBfnseMf  for  her  separate  use  for  her  life ;  and  after  her 
dttoease,  to  pay,  apply,  and  dispose  of  all  and  singular 
the  said  trust-monies  and  premises  to  such  person  and 
persons  m  such  parts,  shares,  and  proportions,  and  in 
sach  manner  and  form,  upon  such  trusts,  and  for  such 
intents  and  purposes,  and  charged  and  chargeable  in 
stfdi  manner  and  form,  and  subject  to  such  powers,  con- 
ditidns,  and  limitations,  as  the  said  R  L.  BonsaU  should 
b^her  hst'wiU  and  testament  in  writing,  or  any  codidl 
or  codttih  thereto,  to  be  by  her  signed  and  publisbied  ' 
iff  Hie  presence  of  three  or  more  witnesses,  givQ,  devi^ ' 
dhr^  limit,  or  appoint;  and  in  default  thereof,  or  so 
fifc^"  as  the  appointment  should  not  be  made,  upon  trusft 
fik^Oearge  BonsaU^  the  husband  of  the  said  JBlizcAetk  ^ 
Ldgmnn  BonsaUy  his  heirs,  executor's,  and  adniioi^ ' 
trfttonr.     The  plaintiff  claims  through  this  6eo7'ge  BoH-'^ 
siOy  contending  that  this  power  was  never  eicecoted;  ^ 
w6^pe«»  the  Defendant  John  Jimes  insists  that  the  poWef'* 
wkA  well  executed  by  the  will  of  Mizabeth  l^hton  ' 
'    Bmsallf  and  that,   under  silch  cftcumstances,  he  is, 
therefore,  endded  to  the  property  of  Martha  DavieSj 
*'  "  as 
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as  well  as  to  all  such  prof>«rty  As  propetfly  beltaged  to      ^SS. 
the  said  £Uzabtti  LfigJ^fft  fitvs«U,,   „\  „  ^  ... .,  ..  ^"SvS 
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It  nppears  by  tb^  M««t]^r>  report  ^t,  i4hpr  Dhd.iBMt 
cution  of  this  wil^  mi  in  tbq  jf^r  1^1^,  JI^<9^l(&^i3lRF^ 
purchaaed  an  est^Xt  ia  Cat^digan^hire^;  and  inoideiit^nyfti 
and  for  the  purpose  cnly  of  cpostruing.  the  ^\\V  rCffi 
Elizabeth  Leigfiimi  BonsaU^  a  question  axues  \wiAlb^> 
the  effect  of  a  codiciJf  executed  by  Martha  Dovin  '$Mm^ 
this  purchase^  aud  dated  the  5th  of  jbtguU  I9lfi$. 
operated  as  a  republication  of  her  will,  so  as  to  pasathii, 
Cardiganshire  estate. 

The  codicil,  which  was  properly  executed  and  atleatddf . 
is  as  follows.  —  (His  Honor  read  the  codiciL)    IjHom 
this  codicil  does  not  profess  to  republish  the  wilL     It 
only  revokes  an  annuity  given  by  the  will,  and  sub- 
stitutes a  new  trustee  for  one  named  in  the  will  who  bad 
died ;  and,  in  so  doing,  it  revokes  the  estates  given  by 
the  will  to  the  deceased  trustee,  dnd  gives  to  the  new 
trustee  the  same  estates  and  powers  as  were  by  the  will 
given  to  the  deceased  trustee  in  the  same  maimar  aa 
tlpey  were  vested  in  him ;  and  such  new  trustee  w^s  ta 
stand  in  the  place  of  the  deceased  trustee  ibr  the  pn^* 
ppses  of  tlie  will.     Elizabeth  L.  BonsaU  was  beiresa-aj^ 
law  tQ  Martha  Davies*     If,  therefore,  the  Cardiggmiirf^  - 
e^te  did  not  pass  by  Martha  Davies^s  will,  it  devodye4^> 
upon  f^lizabeih  Lh  Bansall  as  her  own  abeohite  prc^il^  V 
and  pfissed  by  her  will  to  John  Jones.    So,  if  that  cMit^-  • 
po^^d.  by  Martha  Pavi^s's  will,  and  so  became  sulyect  •. 
tQ,t,l)^,pow^r,  it  would  not  be  disposed  of|  iml^»ib9  / 
will  of  Elizabeth  L»  Bonmlk  professing  to  dispose  of. 
that  estate,  operated  as  an  execution  of  the  power.   But. 
it  is  contended  by  the  Plaintiffs  that  this  estate  did  n^t  ; 
pass  by  the  will  of  Martha  Davies^  and  therefore  was 
not  subject  to  the  power ;  and  that  Elizabeth  L.  BonsaU^ 

Vol.  in.  Z  z  therefore^ 
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183&« :  tbereiore»  hanog  4evUed  it  as  ber  oirn  by  bar  wUIy  09 
inffri^nce  wciu^  of  ber  intention  to  cxecate  the  pmrer 
given^lo  her  bj  tbe  trill  of  MatHa  Davks. 

It  i%  undqr  these  circarostances)  most  importaKia 
the  first  place,  to  decide  whether  the  codicil  of  tbe  5tb- 
of  Avgusi  1815  operated  as  a  republication  of  the  wUI 
of  Martha  Dames,  so  as  to  pass  this  after^purcbased  * 
estate  in  Cardiganshive,     The  late  Master  of  the  Rolls 
considered  that  the  codicil  did  operate  as  a  republic' 
ation  of  the  will,  and  that  the  Cardiganshire  estate  there- 
fore passed.     In  that  opinion   I  cannot  concur.     Tl)e 
case  of  Bowes  v.  Bowes  (a),  which  is  directly  in  point, 
having  been  decided  in  the  House  of  Lords,  it  is  uq-  , 
necessary  to  consider  any  other  authority*     In  that  case 
a  testator*  having  devised  all  his  freehold  and  ci^y- 
hold   lands   to  certain   trustees  upon    certain    trusts^ 
afterwards  purchased  other  lands;  and  by  a  codicil, 
reciting  tbe  devise  to  the  trustees^  revoked  tlie  devise^ 
so  far  as  it  related  to  two  of  tlie   trustees,   and  de-  . 
vised   his  said   lands   to   the   other  trustee  upon  the 
same  trusts,  and  declared  the  codicil   to  be  part  of. 
his  will.     It  was  decided   that  the  estate  purchased 
between  the  date  of  the  will  and  of  tbe  codicil   did  , 
not  pass.     In  tbe  present  case  the  testatrix  recites  the 
death  of  one  of  the  trustees  named  in  the  will,  and 
then  revokes  the  estates  by  her  will  given  to  him,  and  , 
devises  to  a  new  trustee  all  her  estates,  &c,  by  her  will , 
devised  to  the  deceased  trustee  in  the  same  manner  a» 
the  same  were  vested  in  him,  thereby  placing  (he  new  . 
trustee  in  the  place  of  tbe  deceased  trustee  for  the  pur-* 
poses  of  her  said  wilL    It  is  obvious  that  this  codicil 
more  entirely  confines  itself  to  the  subject  of  the  will, 
and  more  exclusively  deals  with  the  property  devised  by 
it  than  even  the  codicil  in  Bowes  v.  Bowes^    The  ouly 

other 
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other  piM  ^  th^'  eodidl  hf  a^teVdetiH^i^W^  ^^tiituHf'^ 
given  %  the  ^iU;<biitUfai94d  dedrii  dealing  onl^*  Widi'^ 
that  which  was  the  «iibJeM  df'tHe  UiN;  riAd,  "ad  ih  Moty*^ 
penny  ▼•  Bristaw  (a),  the  taking  away  from  the  party 
td'SfAwrij'by'  the  irHI,  ft  wfai  givfen,  an  estate  durhig 
the 'life  of  the  testaioVs  wife,  and  giving  it  to  his  wife,  ^ 
wf^1h{Jt'cons}dered  as  a  repubtication,  so  here  the  mere" 
taJkih^  away  an  annuity  given  by  the  will  cannot  have  ' 
that  ellept  'I  must,  therefore,  consider  this  point  a$* 
concluded'  by  these  two  cases. 

1  proceed,  therefore,  to  the  consideration  of  this  case, 
\xp6ti  the  assumption  that  the  Cardiganshire  estate  was  ' 
not  subjected  to  the  operation  of  the  power.     It  is  clear 
that,  by 'the  will  of  Martha  DavieSf  it  was  the  duty  of  the 
trustees  to  convert  all  her  property  into  money,  and  to 
invest  the  proceeds  for  the  benefit  of  the  parties  in- ' 
terested.      She  died  in  October  1815,  and  it  appears' 
that  a  gold  watch  and  a  piano-forte,  and  some  music- 
books,  which  had  belonged  to  her,  remained  in   the 
possession  of  Elizabeth  Leighton  Bonsall  at  the  date  of 
M'rs.  BansalFs  will  in  1 829 ;  and  the  only  ground  upon 
the  face  of  the  will  of  Mrs.  Bonsally  upon  which  it  has 
been  contended  that  the  will  is  to  be  considered  as  an 
execution  of  the  power  given  by  the  will  of  Martha 
liavies  is,  that  she  thereby  gives  "  a  plain  gold  watch, 
which  belonged  to  my  sister,"  and  to  another  legatee 
heir  piano-lb'rte  and  music-books,  coupled  with  a  gift  of' 
alt  "her  furniture,  clocks,  watches,  books,  &c.,  the  Mas- 
ter* having  Teporterf  that  she  had  no  other  piano-forte 
or  music-books  except  what  had  belonged  to  Martha ' 
Davtes.     Now,  it  is  to  be  observed,  that  over  such  * 
articles  she,  properly  speaking,  never  had  any  power. 
She  was  not  tenant  for  life  of  these  particular  articles 

with 
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iesibllilK  of'  tk^  «s^te  of  whieh  tbese  -origHwUy  fonncd  ip 
fiifft.  Under  what  ckf^umsfanc^  die  b^d  beeapec^ 
jnitled  M  retain  f>Qt98essian  of  tbe|iQ^>or  wbet^^r  ibeybad 
ni  pirt  become >ber'«>  as  migbt  hafebeeo.t^e  cas^.do^ 
(Hot  appfuir.  Tbe  mere  feet  of  tbeir  baling  beloi^ge^  t^ 
het  fbter  does  not  prove  that  they  were  not^Jber's.io 
llMd,  as  tbe  will  aaserU  tbat  they  were.  It  i^  tliener 
'Atef  not  prored  that  she,  by  her  will^  professed  to  dUK 
Ipose  of  tbat  which  she  could  only  dispose  of  under  ^ 
■power,  and  must,  therefore,  be  presumed  to  to^nd  to 
<exeeiite  it»  which  is  the  principle  of  tbe  casea  in  wbjicifi 
it  has  been  decided  that  a  general  gift  of  the  subje^.^f 
a  power,  without  reference  to  the  power,  will  operate  a» 
an  execution  of  it.  .    i 


»<- 


But  suppose  it  proved  that  she  bad  ik>  e^tatei  or 

^  inteiest  in  the  watch,  piano-forte,  or  mosic^book^  aqd 

IM>  right,  therefore,  to  dispose  of  tbem,  except  4tii(deF't)ie 

'  |M>wer  in  Martha  Davies^s  will,  does  k  follow  iha^  tbe 

will  is  therefore  to  operate  as  an  execution  of  the.  po^r 

over  all  the  property  to  which  it  applies^?    Therulf^.^ 

^•that  for  a  general  gift  to  operate  as  an  executioa.of.  ^^e 

.  powitr,  it  must  refer  either  to  the  power  or  to. tbe,  aub- 

t  JBCt^k;  but  will  referring  to  part  of  a  sabjef;^»',.o^,{t(a 

;*aome  of  mtfiy  subjects,  be  suf&cient  to  m^if^  ^  \bf^^^\ 

f  I  operate  as  an  execution  of  tbe  poM(6f  na  to  «u#b  p§i|^ 

^iist  such. subjects  as  are  Jtiot  referred  U^i  ..^be  .revQf^ 

riwas>  beld  in  Xewf»  v^Zrwe/^u  (a)«  in.  vbi<(h.i^  teiy^l^r 

^'.j»d;frteehold.and  copyhold  .esta^,^ub]^qtr/t^.4  ff^ffr 

(»«iulhe  had  freehold  estates  i  of  ,hia  .qw.at  bu^^i^  fWf- 

•iidd^ .  aixi  be  devised  nU  bi^  ff^efaol^  wiid  /cqpyhptd 

estates;  aiid  tbe  devise  was  held  t<^. operate  asiiaUjepFe- 

Otttion  of  the  power  as  to  the  copyholds,  but  not  as  to 

tbe 
(a)  1  Turn.  ^  Ruts.  104. 
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tfaf  iVeehblds/b^CBil^e  li^^h^'ff^blde  of  4ii9  mm  to 
^bi^h  the'term^  df  the  <  db^rike  ^nft'  pvopirly^  applied. 
Sd'htere,  Mrs.  BDwaw^'  had  ■  pr opW^jr  to  which  rdi^ 
kttgdtige  'of  her '  tviil  -  prbpeArly -  apptf 6di  Nitpier  v. 
^?^/>/^{^)  pi^o^^eded  iipdn  theMaaepHacipletid'liirtnb 
>K  'ijfubi^yn. '-  Watker  v.  Mctckie  (b\  does  not  a|Dpsar.Jto 
'iheTtb  be  tecotidlable  witfi  other  case»9  porticakrlj  tiMit 
of  Web6  yi  Hormor  {e).  Tb«  result,  therefore,  is  Jhlit  (I 
'feel  ttiy^elf  compelled  to  come  to  the  conclusion  that  the 
'-wMt  orMrs.  Bnksall  did  not  operate  as  an  executioa  qf 
*  the  power  of  appointment  given  by  the  will  of  Mar^ 
^Daviesi' md  that  the  decree,  thei-efore,  must  be  re* 
'  VeinSed', 
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I  have  come   to   this   conclusion   after  much  con- 
sideration, and  with  much  reluctance,  not  only  because 
It  drffers  firom  that  to   which  the  late  Master  o^  the 
'-Rolls  came,  but  because  I  fear  that  the  intention  of 
'"^llfrs.  BonsaU  may  be   defeated   by   my   decision.     It 
'^p^ars  that,  by  the  testamentary  paper  in  which  she 
'i*d<?h*s  the  power  given  by  the  will  of  Martha  Da^ies^ 
^lind  professes  to  execute  it,  she  conceived  the  Cardigan^ 
^  'iSiire  estate  to  have  passed  by  Martha  Davies^s  wRI,alid 
"to  b^  therefore  subject  to  the  power.     The  probability, 
'^  ihei^eib^e,  is,  that,  when  she  made  the  will  of  IS^Sy  rn^d 
^  di&posedof'tile  same  estate,  she  intended  also  toexeoHte 
*''Ae  power  ^but  this  is  merely  conjecture^     She  mayiiin 
Hhe  ititet^vlBl,  haVe-beefr  informed  that  her  tkleta  ihe 
'e^^e  was  as'  heh^ess^atnlaw  of  Martha  DameSi  ahdrmot 
' 'tirViAHr  her^\^ltv    R  was  not  contended,  at  the  hefliii%, 
'  ttekt  these  tesiatnentilry' papers^  all  expressly  revoked 
^  by^  they  witi  t^  18Sd,  could'  be  looked  at  for  the  purpose 
'^^ptfttmg  a  constrndtieh  upon  the  will  of  1829  upon 
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t^}  4  Ruts,  76. 


(c)  I  J.  4  W,  5S2. 
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the  point  in  question.     Doe  dan.  Brown  v.  Braam  (a), 
proves  that  this  point  could  not  have  been  contended 
for  with  success ;  and  although  in  the  case  of  Ptdieneyv, 
T  BKS^,     Lord  Darlington  (p)^^n^  theoth^^as;^. which  followed 
^  '    \\  '        it,  parol  evidence  was  admitted  to  shew  the  manner  io 
7  ii^ifii.  a  ti^stator  dealt  wj^h  prop^r^  in  prder^  tcr  fll%^ 
"  CQnstcuctioa  upou  the  terms  of  his  willi  Uie^^clinatma 
of  tbf^  CoHrt  has  been  rather  to  disapprove  of  the  course 
Kitted  in  those  cases,  and  certainly  apt  ta  extend  il^ 


'♦iT.     i»'-'f 


>f.  [>^M  M.  pnuciple  established  by  them.  Confining  mjiselj^ 
t)bi«refore|  to  the  will  of  Mrs.  Bonsall  of  18^9,  and  c^- 
sidenjQg  that  the  Cardiganshire  estate  did  not^  pas9  1^ 

fhij^  r  ]  th^  will  of  Martha  Davies,  I  cannot  feel  any  doubt  as  t^ 

/•'  '  *  the  result. 

W  ,   .  (a)  l\Eatt,AA\, 

{h)  «tared  in  Htnchetife  ▼.  HincM^ey  3  Tct.  529>    See  Reg.  Ui 
A.  177J,  fi>1.7ia 


jL-V.  •  . 

ri'.i.i  .  '  . 
*}.f  '  . 

i 

-in*    »' 
•»•  . 

ri     •   • 
;:*'»,.     .  .    . 
I    • 
#»' I  ■   (•»    }  (1  •  » 

ii         '/')••.     . 

.    if. ,  m  4     I' . 
.Hi     It     '    » •   '■' 

1)  ;:*:  ...    •  -^  11 


WHARTON  ».  The  Earl  of  DURHAM.      ^ 

■  * 

TN  this  case  (sttpri,  p.  47^.)  the  decrees  of  tfce^H^efe- 
***  Chancellor  and  Lord  Chancelloi'  were  tetwsed^Jr 
the  House  of  Lords  on  the  19th  of  .^Agtisf  ^^89A^'  'TIfe 
case  on  the  appeal  is  reported  in  the  third  volume  of 
Messrs.  KSiark  and  Fimdhf^  Reports^  p;  IMl  '  «  -  ' » -.i 
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Ill    -v  .     *         *  ...  •'■■»■,!<  (f.  it 
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KENNEDY  v.  GREEN.  '    *?*•  ^°'  !"• 

Jsotf,  18.  SO, 
SI. 

npHE  bill   was   filed    by   Hester  Kennedy^    widow;  Where  one 
•*•    against  George  Green  and  John  BetheOy  tlie  il^  ^^oyed'in 
signees  of  James  Bethune  Bostocky  and  against  'RAbeH  >  mortgage 
Kirby;  and  it  prayed  that  a  deed  of  assignment  alleged  he  is  to  be' 
to  have  been  executed  by  the  Plaintiff  in  ftvoar  of  cowidered  ai 

.  14.  ft   »olicitor  both 

Jdmes  B.  Bostock  might  be  declared  fraudulent  and  for  mortgagee 

void,  and  that  the  premises  comprised  therein  might  be  ^q"  and 
re-assigned  to  her;  and,  in  case  it  should  appear  to  the  notice  to  such 
Court  that  the  Defendant  Kirby  was  entitled  to  priority  ^^^^^  to"he 
over  the  Plaintiff  in  respect  of  any  assignment  made  to  mortgagee; 
hfim  of  the  said  premises  by  James  B*  Bostocky  that  the  solicitor  vas 

Plaintiff  might  be   declared   entitled   to  redeem   the  Wnwelfthe 
^  author  of  a 

same.  fraud  which 

affected  the 

The  facts  stated  by  the  bill  and  proved  by  the  evi*  ffm,^  ^gg 

dence  were,  that  in  the  year  1824,  James  Bethune  Bos-  committed 

under  curcum* 
tock  was  employed  by  the  Plaintiff,   who   resided  at  stances,  ap- 

Ipsnckkf  as  her  solicitor,  to  sell  out  a  sum  of  9000/.  fhr&ce'^" 

3  per  cent.  Bank  consolidated  annuities,  then  standing  the  deed 

in  her  name,  aod  to  look  out  for  mortgage  securities  ^n  oi>t^)|ed"^  ^ 

which  she  might  invest  monies  to  the  amount  of  9p0i^  vhich  would 

sterling.     Bostock  did,  accordingly,  sell  out  the  ^to,9|^  thHuspkion 

which  ofaprofeft. 
siooal  roao* 
and  have  led  to  ineuiryi.  it  was  held  at  the  Rolfs,  first,  titat  tMe  mortgagee  was 
as  fuUv  afflicted  with  notice  of  the  actual  fraud,  as  if  the  fraud  had  been  committed 
by  a  third  person,  and  the  knowledge  of  it  acquired  by  the  solicitor.  Secondly, 
that  the  «ircum!»tances,  nnder  which  the  fraud  was  committed,  were  sufficient  to  fix 
the  mortg^ee  with  constructive  notice,  and  that  if,  in  any  mortgase  or  other  trans- 
action, a  party  does  not  use  the  precaution,  which  common  prudence  requires,  to 
employ  a  solicitor,  he  is  in  the  same  situation  with  respect  to  constructive  notice, 
as  he  would  have  been,  if  he  had  employed  a  solicitor. 

The  decision  was  affirmed,  upon  appeal,  on  the  second  ground,  the  Lord  Chan- 
cellor being  of  opinion  that  the  mortgagee  was  not  fixed  with  actual  notice  of  the 
fraud,  which,  though  known  of  course  to  his  solicitor  who  was  the  parpetrator  of 
the  fraud,  it  was  equally  certain  that  the  solicitor  would  conceal. 

Zz  ^ 


^^^*^     from  the  Plaintiff  the  further  sum  ofMSL  \9a^  tDaUng 

f.  together  the  sum  of  9000/.  sterling,  which  was  to  be  in- 

vi9M       ]fQ9^.Qii<  aaortga^     JBbstooft' Wra  die  originat  lessee  of 

Mfftaift  ffieceSi  of  ground  aituate  n4ar  iOstmin^OB  Qi«iwuwi» 

lof  ilithidk^  oii  the  15tb  of  Jamwry  1825»  fae  bad  gnoitsd 

two  building  under-leases  for  terms  of  seventj^abe  yeais 

and  a  haU^  wanting  ten  days,  respectively,  one  at  the 

^Ml.pf  SJ/L-  per  muam  to  Josefh  fViittf  and  the  other 

ifH  iba  reBtof  25/.  per  annum  to  Th&mas  Kitsatu  'who 

^nftorwaitlfl  assigned  his  interest  in  the  same  toWhke, 

Jrtihe  same  month  oi  January  1825»  Boaiock^  cm  beUf 

'i^  tW  Plaintiff)  agreed  to  advance  to  White  the  sum  of 

:900(H^  on  the  security  of  these  two  leases ;  and  by  an 

indenture,  dated  the  21st  of  January  in  that  year,  ba- 

ttween  fVtite  of  the  one  part,  and  the  Plaintiff  HaUr 

Kennedy  of  the  other  part,  reciting  the  leases  made  by 

Bostock  to  White  and  Kitson  respectii'ely,  and  theaa- 

.sigoment  of  Kitsan^s  lease  to  Whitet  it  was  witnesaedf 

.ibat.in  consideration  of  the  sum  of  S000/»   therein 

.expressed  to  be  advanced  to  White  by  the  Plaintiff, 

White  assigned  to  the  Plaintiff  her  executors,  admloia- 

jtralar%  and  assigns^  the  respective  pieces  or  parcels  «f 

t^vund,  mesauages,  and  premises  oomprised  in  the  twp 

lindi^ntttres  of  lease,  subject  to  redemption  oareptijnnent 

jo£  the  SOOO/t,  with  interest  for  the  same  at  6  per  cent^'' 

V    In  the  month  of  March  16^5)  BostfKk  wnote'  atlatftifr 
.^?tha  I^aititiff,  stating  that  a  morlgag&.fQc  tkotftitm^f 
.30.002.  had  been  completed ;  and  in  ihe  month  a^  tApril 
iliallQwing  he  wrote  another  letter  to  .the.  iPtainjifi)  pur- 
porting to  contain  an  account  of  the  applioatioo.of  (the 
whole  sum  of  9000/.,  and  stating  that  the  additional 
,inco(me  arising  from  the  investment  would  be.  op^tards 
of  160/.  per  annvla. more  then  ;lhe  had»  preidooslyllre- 
.mvedj  that  the  secariiiM  were  most  ampler :  and  that 

the 


ihe  Strictest  punctualUy  wodtdi)e''(^fc^^v«tilo'f^^{)ilJj^     ^  4Slfif. 
meDt  of  the  interest    ••   ■'  '    J''  '^  ^/l^'n'j'iJf '*!  t>i{*  mo-il 

Tfae  Plaintiff  received^  fio^  Bostodp  th^<  MMeiieisi^a^iA       <9Fiit9. 
the  sum  advanced  to  WMUy  and  up<in*tbe*Dlli|ev;atitlft 
ftlteged  to  be  invested  on  mortgage,  antil  tiw  iMiitli'W 
Mcmh  1828.  ■   •-   .l''''i'W  ov/j 


HI. 


"      }'«;i 


i{  6  bna 

'    Id  that  month  Bastock  wrote  a  letter  to  ttie'  I^diAilHI^ 
in  "which  he  stated  that  he  should  in  A  iHrdayi  \St 
near  Ipswkh^  the  place  of  her  residence,  andthflfr^lft 
^ould  take  the  opportunity  of  paying  her  a  visit.     JB^J- 
^ook,  shortly  afterwards,  arrived  at  the  house  el'  ttos 
Plaintiff;   and  after  partaking  of  breakfast  with  'tb)e 
Plaintiff  and  some  friends  who  were  staying  at  ^beJr 
iiouse,  be  stated  that  he  had  some  business  to  transact 
jwith  the  Plaintiff;  and,  after  mentioning  diat  one  of  tHe 
mortgagors  to  whom  part  of  the  Plaintiff's  money  hiid 
been  advanced  was  rather  irregular  in  paying  his  in- 
terest, he  produced  a  parchment  writing,  which  he'said 
•it  was  necessary  for  the  Plaintiff  to  sign  in  ordlftf  'tb 
-make  the  principal  and  interest  in  such  mortgage  mo^e 
'aeeore,  and  to  compel  the  mortgagor,  under  a  heat^ 
•penalty,'  to  be  pimctual  in  the  payment  of  the  int<dt^t 
las  it  beoame  due.     The  Plaintiff,  withoiit  readlH^*  tir 
examining  the  instrument  presented  to  her,  signed^  A^r 
name  in  compliance  with  Bostocl^s  request,  in  the  places 
ipotnted  out' by  Bostock;  and  Captain  Jamea  M^fdfiand 
'And'his  mfe,  'who 'were  the  friends  of  the  Hafiitiffytliif- 
.inj^  with 'her 'in  her  house,  also  wrote  their  ntrnfie^,^^ 
-  Attesting   wllneases,    in'  the   parts   of  the    instrument 
pointed  ont  hy  Bashch  i 

The  instrument,  to  which  the  execution  of  the  Plaln- 
>  tiff  was  thus  obtained,  purported  to  tie  a  deed  of  assi'gn- 
^medt,  dated  the  26th  of  Mo^eh  18^^  wh^feby,'aft^r 

reciting 


9»  ajOSEJ^JSHiOHAJWEBLYi 

MM.       Mbidlg/tbetwlbiitairiyioekHkb  kf\aikdok  ta  WiiU 

hflrigiaDfiqtiiby  vajf  ai-mfntgagtvf  the  dlstof  Jamurg 
^Sl^'b^  JXftJM  fa»^c  Pbuatifi;  ft|l4  fiihkef  rooitipg  thai 
dSbftaib'misilibdiit  ^  btctaii^  thte  purdiaser  of  &e|inM 
Itoite'fampti^'iD^tfaaflMfrtgage  lo  tba  PlMOtifi^  and 
^i^tbdre^  wot  then  doe  and  ^witig  to  her  foi^  prkicifMd 
fai|lointK|^  the  sum  of  S046&  I7s^  and  that  Boslotrir  was 
^ddOroob  1^  pvtbaatag  the  nortga^  it  was  witaesied 
Idial^' as  'ComidemtioD  of  the  sum  of  d0462»  17s.  tharan 
mpscssad  to  be  paid  (o  the  Plaintiff  by  Bostoph,  the 
Plaintiff  assigned  the  mortgaged  premises,  and  i^  tba 
estate^  right,  title,  and  term  of  years  of  her,  the  Plainr 
•lii^  m  the  said  mortgaged  premises  to  B&itoctf  his 
«xociitorSy  administrators,  and  assigns,  to  hold  the  sataa 
Ifinr  the  residue  of  the  terms  of  years  granted  by  the  in^ 
^ntares  of  lease  respectively.  And  on  the  back  of  th# 
imtrument  was  indorsed  a  receipt^  to  which  were  «ih 
'Mtfed  the  signature  of  the  Plaintiff  and  the  attestathsn 
^0^  Captain  M*Farland  and  his  wile,  purporting  to  be 
au  acknowledgment  by  the  Plaintiff  of  her  having 
i^eeelved  from  Bottcck  the  sum  of  S04(tf.  175;  There^ 
t»ipt  for  the  consideration  money  was  not,  as  usual) 
written  by  the  stationer,  but  by  Bostock;  nor  was  it  !a 
klM^  utttai  plaoe^  which  is  at  the  upper  extremity  of  ih^ 
ii^-ftand  square  formed  by  the  ibid  of  the  deed,  btft 
Thdch-  h>wer  down,  so  tliat  there  was  a  space  reserved 
fer  #tkm^  the  receipt,  if  it  were  not  wrfttenr  btfor^'tM 
¥ldiiliftr>sfigned  her  namer  or  if  written  befo^tlM 
^Aihlfff 'Wrote  her  name  in  that  pa^t  of  lAe'pardiL 
hi^tliv  tlie  deed*  m^ht  H&t^  been  pre^rited'to  her^b  a 
Iblddd  fdrtn>  so  th^  she  Would  not' have' obserted'^ 
l«ee^ipt.   ■  ■■'•       •'•■•.•/  ^   'a 

^'  In  ihb*  mtath  6t- FOtHaiy  ISiTT,  a  i6dniftii^^fi- bf 
tMhkrupc  was  isaiietf'agAitfst  mittj  the  sfib-teisee^^nd 


r  I  • 


BOt  Jeaiph  Kirigj  who  was.  his  falhen-in-law,  to  advaixs 
tohiib  the  sum  of  2000/.  on  the  security  of  the  kasehoIS 
premises;  and  by  an  indenture,  dated  the  7tb  of  AttgiM 
^9A%  aod  made  between  Bostock  of  the  one  pari,  >  tmd 
tb4  JPefendant  J6sq>h  Kiriy  of,  the  other  parti  after 
l(0citing  €be  lease  by  Bostock  to  WAHef  and  the  least  Vj 
SMocfc  to  Kiisan^  and  further  redtiog  that  by  4tverii 
ac^  sufd  assiirances  in  the  law  Bostoet  had  become  ip4 
4^  was  absolutely  entiUed  to  all  the  residue  of  .(be 
i^iperajl ,^^^  granted  by  the  said  therein  r^ife^;,iQr 
4f ptpr^  q[,  iisase,  and  that,  the  Defendai^t  fOf^g/t:  bftf 
f^eefi i^  advaiiice  tp^  Bosfoci  the  sum  offtqOQluqi^^ 
tpfW. ^4  s/^gurity  jb^areinafter  e?fpres5^,4t.(Wa«»itr 
if^ffs^iti^tn  ia  iivnwjerfttipn,  of  ?fiOOf.  .panji  tft.jfl^^ 
l«f,tl^,>P^f^4«t.i£i^^,  B(^fofi  s^iffi^  toT^JPit 
fffi^t  jqrr^,  ,^  ^^fl^utprs„.§dm^i$tvat9r4»  iw4.i<» 
fkmh  flU>%.)Pr;eq[^^efi  .i;^n9|wi^e4:  fl»,  the  «aid' trailed 
in^e^tur^iSj^f  Jes|5%,.fiiHi;.AU  4»e  f^t^te,  terfO)*  &9b!^ 
Bostock  in  the  same,  to  hold  the  same  to  the  De^dedHt 
Kirby^  his  executors,  &c.  for  the  residue  of  the  un- 
expired terms^  ,upon.t(ruj»t  to.fip^cote  M>  (|i^  D^femfcint 
If^irkHf,  ^  cj^cmprstSpq^  ^^W9iS^V!lil^  \^y^  B^lk^iiliii 
h^vc^  executors,  &c.  of  the  2000/.  and  interest  at  5  per 

cent 


nwtijBg^^Bilid  ^Stt/(!^  a£Mi»ar^0liitfl»atedj^i|^rtlit       .MM. 

purdiabe  iofr^the  blnikriiplr!t  tei|ait)D  (^ve^dmptiooi^aid 
thdt  ^m>  oCtiiideaiptianniMiiittfovdyed  V^&et^^  n 
dee^^ijOatedithfi'IlStbfOCii^^mtf'lSafti  mhJbh^aonttMKfo 
hmit^l  .ihftti'theiPlaini^'^  owir^litReihaAibfimpittftiiff 
fay  I  Bbttqck^i  land  fthat  ahe^  bald  ^by  i  ab  iiid^nliiffe<*d»teclAUe 
BQkH  of  JBbnxb  IMS^  in  ooiwidegatioa  ofi  tbfepiruicipBl 
tod  jflutoreat  ^hen.due  to  her  haWng  bee^rpaiid  J^iBok 
AiQft,;.ii5$igeed  tiie  premises  to  Bostock  fot  tlMi;9eaid|iaitf 
thb  tfinA  gttoted  by  the  twi0  indeniittres  of  ledse  ^leqaw 
ycteitlad-f     .      ,  '  -,  yH 

'S^lne  tiMe  afterwards  Bostock  applied  to  the  SiefeiA- 


b^nt: '-' AWa'thg  dW'0iii H'^m^ 6P sUtiiirm 
'l^n^mKirii/y'^ik  4ic£if<ti^;<lKc:'tn"easebJr  a«fiiutt']ii 
T""  pa^'en^  bf  ihd  ^titidikH  siim  Hb  'l3^e  tSoie  ap'^nled'fB^ 
***'*^-  th^TliiyBieht;  rif  die  skrtt^*"  oAA&m  a  'piji^t  id'hUii  'ulf 
Wtn  fo;|r  mortg^gej  atid'atl^fwkt^ds  tb  seH'the'lbas^dfl 
^I'^mlses,  if  J&%,  ins  executors,  ^c.  sbmiM  tK^nk  St"' 

^*'  Id  the  mbnth  of  Jim^lSSl,  default  having  been  ttnaSk 
iW  payment  tx)  the  Plaintiff  of  the  interest  of  tlie'  SOfelrf. 
aavanced  to  White,  the  Plaintiff  called  upon  'Bdsitxk'ih 
'send  to  her  the  title-deeds  relating  to  Whitt^s  tnortgio^, 
and  to  procure  the  repayment  of  the  mortgage-tnon^y. 
"Sosioci  sent  a  letter  in  answer  to  the  Plaintiff,  statirtg 
^that  the  arrear  of  interest  would  be  shortly  paid,  and 
ihat  the  title*  deeds  would  be  sent  to  her  as  soon  as  a 
'transfer  of  the  mortgage  was  effected.  * 

''  On  the  9th  of  June  1831,  a  fiat  in  bankruptcy  wa^ 
issued  against  Bostock,  to  which  he  did  ttot  surrend^, 
liaving  in  fact  absconded ;  and  he  was  duly  declared'% 
bankrupt,  and  the  Defendants  Green  and  Bethett  "w^i^ 

appointed  his  assignees. 

*j    ■  ■  .  •  U 

^'"t\ie  bill  was  filed  on  the  10th  of  My  \BS2i  'k 
^iliafged  that  no  debt  was  really  due  frbm  'Bostoiif:^ia 
^tlie'- Defendant  Kirby,  his  father-in-law,  but'lIiAt 'die 
^iisslfehment  to  Kirh/  was  executed  traiidiiletit'ty,^  iaii 
"Wtlfi  a  view  to  defeat  the  claim  of  the  Pldtiittfri^'hfttt 
'-*iHati  at  the  time  when  such  assignment  wa:s  ^ecdc^, 
^^ph^  or  his  solicitor  had  notice  dt  the  prevfous  aSiif^H- 
^^tti^nt  of  the  mortgaged  premijjes  lb  the  Plaitftffi'liiM 
'knew  that  the  sum  of  3006/.  aftd  interest  was  stitt  dtte 
to  the  Plaintiff.  ......       •    .....,.^ 

The  Defendant  Jtirfty,  by  his  answer,   stated  tliit 

Bbstocky  when  he  applied'td  Kid  for  the  loan  of ^66()/. 

^tapbii  the  security  of  the  fease'ftola^remlVes''lH  qu^ilbn, 

delivered 


tha^  if,^p  fe^fi  founa  apy  tbi;ig^^hich  Jjci.coul^^^n^Q^ 

comprehend,  he  should  have  applied  to  Mr.  Kearsey^ 

^|xc)$nf,];i^}C0D6idei:ed  as  bia  ^oUcitqry  .aq4,.^]t^iji)]  he 

bad  ^emplo^yed  before  he  became  acquainted  witb  ^^ 

^91^-inrU^  Bo^tock  i  that  he,  the  Defeodantt  had  b^^ 

i(i.  pi^se^sioQ  of  the  title-deeds  from  Jiiffist  1829  ^^tjl 

Mfljf^  .^832>  without  any  .claim  being  made  on  the  p^rt 

^f  the  Plaintiff,  and  without  any  suspicion  of  the  Pla^- 

^iff  or.  any  other   person  having  any  claim  in.  oppq- 

j^i^a  to  his  rights.     The  Defendant  deni^  that^  \fp 

had  employed  Bosiock  as  his  solicitor;  and  he  stat^(l 

that,   on   default  of  payment   by  Bostock  of  the   sum 

f^f,  200Q/.  at  the  time  appointed   in   the  indenture  of 

tl^e..  7th  of  August  1829,  he  had  caused  notice  to  be 

^erved  upon  Bostock^  previous  to  the  filing  of  the  Plaio- 

^^'s  bill,  requiring  hini  to  pay  the  principal  money  an^ 

interest  due  on  the  Defendant's  security,  or  that  he^  the 

Defendant,  should  proceed  to  a  sale ;  but  that  no  sale 

^^d  boiE^  made,,  or  was  intended  to  be  mad^ ;  and}  the 

^efendaut  insisted  that   he  was  entitled  to  hpljcf  .the 

.j^e^i^^s  ,c9mpri3ed  in  his  mortgage^  as  a  se^i^rity  &r 

^tj[ie  r^ftyfUQntpf  the  principal  sum  and  interest,  d|jf,^j|i 

jP^iori^yj  fo  the  Plaintiff.   .  The  Defendant  djd  9ot  \yfffff 

^\^^\h^.  BostQcfc  was  ever, let  into  possession  .of  ^|^ 

,ppjnjise5>,5iVi^^^^'V;<^r:intp  tl^e  receipt  of  the  reijfs 

lWd,*Ffl^^i*%P9f?  but ^^^?  informed  hy  BoHf^^Ji^t 

^hf{  was  in^  possession,  .  .'jTJbe    Defendant   denietd,,^! 

knowledge  of  or  participation  in  the  fraud  alleged  }p 

have  been  committed  by  Bostock^  and  he  insisted  that 

^tl^^  receipt  on  the  baqk  of  the  ^eed  ^as.  in  the  ipual 

.^fli;  andi  he  .stated  tl>at,lje  believed  that  the  wh^ie 

,w4dtb  of  the^  ujpp^r,  ^  v^  .^  ^\^S[  4^d,,comprising.tJi^.fix;ft 

-,  -    -.  and 


log:  cAm&  i^  k^^i^G^g^.  ^ 

w6i^  "w^^t^hf^^^Flfirte^'thd  Hit  W!ch^^«e^  were  hi^' 

and  other  parts  ^tUis  i»lin^l^tt«fs  ji^  t)»s  IbVref  iSf^rffiitf.'^' 

'•'^  afupeardd'bf  the  evidehce  bf  the  law-stationer;  oy 
whose  assistant  the  indenture  of  the  26th  of  March  iBSiB  * 
^Wi-^^W^ciSGdi  that  it  IS  the  usual  pra€tifla  far!;l|i^- 
st^<^rs'to  iodcH«e  tempts  foe  the  eonsidemtion  laaMiqiPiis 
e^re^sed  in  the  deed  at  the  upper  part  #f  the  tefiri} 
hap4  9priiir  of  the  back  of  the  engrossmentt  unleti)  iiHt 
st^iiftions^  were  giten  to  the  contrary;  and  that.thisi; 
indorsement  was  not  made  on  the  deed  in  qae^liQp^i 
before  it  was  returned  to  the  person  for  whom  it  wa$i 
engrossed.  Several  experienced  soliciton$  were  .exn\ 
ainjnedf  who  deposed  that  the  unusual  cirGumstiQices!.^ 
attending  the  receipt,  and  the  form  of  the  dned  itsal^^) 
would  have  so  much  excited  their  susptciooi  that  th/^s 
would  not  have  suffered  any  client  of  theirs  tobecpoiafi 
a  ^mor^agee  under  Bostock  without  further  inquji^^;! 
The  deed  purported  to  be  an  assignaient  of  a  mortga^^ 
an(lbQre  only  a  common  deed  stamp;  but,  inst^.  ofj} 
a^j^iqg  the  mortgage-debt,'  it  assigned  .the  pnemige^j 
chfi^;ed  with  the  debt;  and k  did  not  assign  .t|be,  ipfftmi 
gagf^^^di  or  contain  the  usual,  pollers  to'th|e^.a3ij^»^f\ 
tq^^qq)i«r  and  receive  Uie, det^  •  It^.jqqvt^imT^f^f^^^ 
tl(n^:.^jps^*  had.  agreed  to  purcjtwe  tbce.jnpfJ^glg^o 
pf^mi^es.  of  Mr$u  Keim^d^i  a^di  if  ,it-h»4J?««P^  w*lte,^B 
pu^^^a^e  either. of  the  sm^tgng^  4^t,:0?r'af>^e.fnp^,o 
gjgsd  premises,  itwpuld  ha^Qiireqw^fid  m  qdva^gg^^ 

;5^mp..  ■■'•-:.,;  -..b 

J  Tfa#  questions  raised  in  the  cause  were,  first,  whether, 
supposing  the  legal  estite  of  the  mbrtgaged  premises  to 
be  vested  in  the  Defendant  Kirh/f  Bostock  was  to  be 

considered 


afi^ted  with  4C(u«\  D9^cf  ,pf,>^|^  ^Afi4c(^^ 
the  Plaintiff;  sepon4lj*iwJ^thiffx|if>^«r^j?^:W^^^ 
nqtice,  the  upuwjbJ  ci|rcfln^tEn«^si<fttei¥H?gritl^f%f#c^V/^ 
and  tb^  lumsunl  apd  irr^gulai;  cont^nt^rof  th^  4lMf>jd|4[7 
not  anunuit  ^  implied  ootice;  of  the  fmod.       .  ^„\j  ^^^^ 

Mr.  Pmberton  and  Mr.  GirdUstane^  jnn^  j|br .  |^e 
Plaintiff.     ..  .vrfW 

In  the  transaction  between  Bostock  and  the  Defend^^ 

and  Kiriy^  Basioek  was  the  sole  solicitor  employed  by^- 

the  Defendant;  and  as  notice  to  the  solicitor  is  notice  td  * 

th^  client)  and  Bostock  was  the  perpetrator  of  the  fratitl/' 

the  Defendant  Kirbyj  however  morally  innocent  of  the  " 

friiud,  is  of  course  afiected  with  actual  notice  of  it,  ami  ^ 

liable  to  the  consequential  pecuniary  loss.     But,  even  if' 

Bostock  is  not  to  be  considered  as  the  solicitor  of  £rrfi^,  ^ 

and  Kifiy  is  not,  therefore,  affected  with  all  the  know-  "^ 

ledge  of  Bostockj  still  the  circumstances  of  this  trans-  ^' 

action  are  abundantly  sufficient  to  fix  Kirby  with  implied ' 

notice  of  the  fraud.     Kirby  admitted  that  he  did  not ' 

know,  and  took  no  means  to  ascertain  whether  Bostock*^ 

was,  as  he  represented  himself  to  be,  in  possession  or 

the  premises,  and  in  the  receipt  of  the  rents  and  prbfit^. '• 

In  a  late  case  of  Popple  v.  Prideaux^  this  Court,  fcifdW- *'- 

ingthe  principle  laid  down  by  Lord  Eldon  in  Dtint^ttir'P 

DcnMon{a)^  held,  that  a  purchaser  for  valuable 'tdn^'^j 

sideiMion  without  actual  notice,  who  dealt  with  d  pefi^nP^ 

out  of  possessfioi],  and  dfd  not  use  all  the  means  i0(^iclf^' 

a 'person  of  due  dUi|gehce  might  be  e)cpected  to 'use,  iti'^ 

order  to  a^c^rtAin  the  state  of  rtie  title,  was  to  be  con^'i 

sidered  as  a  purcbajter.  wkh 'implied  notice.  Not  only  wa^  ^ 

the  fact  of  Bostock  being  out  of  possession  a  circum'*  "^n 

stance  which  Kirln^  was  bound  to  ascertain,  and  which, 

when 
(a)  i«  yutUs. 
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when  ascerUdoed,  was  sufficient  of  itsdf  to  put  him  npoa 
further  inquiry;  but  the  unusual  circumstances  con- 
nected with  (he  receipt,  the  contents  of  the  deed  itself 
and  the  absence  of  a  proper  stamp,  were  calculated  to 
excite  suspicion,  and  would,  as  it  is  sworn  by  several 
unexceptionable  witnesses,  have  excited  suspicion  in  the 
minds  of  any  persons  of  competent  professional  skill, 
and  have  induced  them  to  decline  treating  with  Bostoct^ 
on  behalf  of  any  client,  until  further  inquiry  had  htai 
made.  If  Kirbt/  did  not  employ  Bostock  as  his  solicitor, 
but  relied  upon  his  own  supposed  competence  to  invest!* 
gate  the  title,  and  judge  for  himself  as  to  the  validity  of 
the  proposed  security,  this  in  itself  betrays  a  want  of  that 
prudence  and  caution  which  ought  to  regulate  the  con- 
duct of  men  in  transactions  of  business;  and  will,  upon  the 
principle  acted  upon  by  the  Court  in  Popple  v.  Prideauxj 
fix  him  with  constructive  notice.  Either  Bostock  was  his 
solicitor,  and  he  is,  so  far  as  actual  notice  of  the  fraud  is 
concerned,  legally  identified  with  Bostock;  or  he  had  no 
solicitor,  and  if  he  thought  proper  to  act  for  himself 
without  resorting  to  professional  aid,  the  consequences 
of  his  negligence,  or  of  bis  confidence  in  his  own  skill, 
which  in  its  found^ition  and  in  its  result  was  equivalent 
to  negligence,  are  not  to  be  visited  upon  an  innocent 
third  party.  If  the  effect  of  the  mesne  assignments,  one 
of  which  was  effected  by  an  act  of  gross  fraud,  was  to 
vest  ihe  legal  estate  in  Kirby^  then  Kirby  held  that 
legal  estate  subject  to  the  equity  of  the  Plaintiff  to  be 
relieved  against  the  fraud.    . 


[The  Master  of  the  Rolls.  I  am  of  opinion  that 
the  effect  of  these  transactions  was  to  vest  the  legal 
estate  in  the  Defendant  Kirby.  Bostock^  the  original 
lessee,  made  two  under-leases,  the  interest  in  which 
afterwards  became  vested  in  White ;  White  assigned  his 
interest  in  the  terms  by  way  of  mortgage  to  the  PlaintifiJ 

who 


%bo  thus '  acquired '  th*  fcgal  tetat^;  '^wfiJcli  she  aftei^ 
wards  assign^  tty  Aw/<k*i'  'ITid*  aiisi^^efe  of  White 
assigned  the' '^equitiy  dF  tfedrihpMrim' 'W'^JSiJsitfcyf;  the 
origmal  lessee^  and  there  A*ras  i  tHuk  *  a'  surrender  kiid  <3re£ii'. 
merger  of  the  sub^-Wkses,  awd  JBrtflfdiji  acquired' a  comi 
plete  tide  at  law.  Vtnh  of  ipfriiori  that  the  deed  dttdei^ 
whirfi  K^ly  daims  was  not  an  assignment  of  the  two 
terms  vested'  Id  the  PlaintiflT  by  Whites  mortgage,  but 
that  it  created  a  new  mortgage.]  -' 


^s 


Mr.  Bickersteth^  Mr.  Wigremy  and  Mr.  Hughes^  con-: 


«4 


It  cannot  be  disputed  that  a  gross  fraud  has  been 
committed ;  and  the  question  is,  upon  which  of  two  par* 
ties  who,  in  a  moral  sense,  are  entirely  innocent,  the 
consequences  of  that  fraud  shall  be  visited.     On  the 
part  of  the  Defendant,  the  transaction  between  him  and 
Bostock  was  a  fair  and  bona  fide  transaction ;  and  it  is  to 
be  borne  in  mind,  that  whatever  the  consequences  of 
the  fraud  may  be,  and  on  whomsoever  they  are  to  light, 
those  consequences  are  the  result  of  the  act  of  the  Plain- 
tiff.    Had  it  not  been  for  her  misplaced  confidence  in 
Bostock,  the  2000/.  would  never  have  been  advanced  by 
Kirby.    She  was  in  possession  of  a  good  and  valid  secu* 
rity ;  and  it  was  to  render  her  situation,  as  she  conceived, 
more  secure,  that  she  was  induced  tp  do  the  act  which 
enabled  Bostock  to  perpetrate  the  fraud.     Previously  to 
the  execution  of  the  assignment  to  Bostock  by  the  Plain- 
tiff, Bostock  had  entered  into  a  contract  to  purchase  the 
equity  of  redemption  from   Whitens  assignees.     Bostock 
was  also  a  mortgagee  of  the  leasehold  premises,  and  the 
terms  of  his  contract  with  the  assignees  were  to  pay  off 
the  Plaintiff's  mortgage,  apply  part  of  the  purchase- 
money  to  the  satisfaction  of  his  own  mortgage,   and 
stand  as  a  creditor  to  Whites  estate  for  the  surplus* 
Vol.  III.  3  A  There 
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f88§«  There  was  nothing  in  this  transaction,  as  it  appears  on 
the  face  of  the  deed,  to  excite  suspicion  in  the  Defendant 
Knit/i  or  in  any  person  less  disposed  than  Kirby  was,  at 
the  time  he  accepted  the  security,  to  repose  confidence 
IB  Bostock.  Kirby  relied  upon  h'ls  own  knowledge  of 
business,  and  abstained  from  employing  a  solicitor;  and 
k  would  be  carrying  the  doctrine  of  constructive  notice 
farther  than  it  has  ever  yet  been  attempted  to  carry  it, 
if  it  were  held  that  a  man  could  not  act  for  himself  in 
any  transaction  of  business,  except  at  the  peril  of  being 
fixed  with  notice,  if  he  did  not  possess  all  the  know- 
ledge of  the  roost  experienced  professional  adviser.  It 
is  not  pretended  that  Kirby  had  any  direct  knowledge 
of  the  fraud ;  and  the  only  question  is,  whether  he  had  a 
knowledge  of  such  circumstances  as  ought  to  have  put 
him  upon  inquiry,  and  might,  if  he  had  followed  out  the 
inquiry,  have  led  to  a  discovery  of  the  fraud.  It  is  said 
that  the  receipt  is  in  an  unusual  place,  and  that  a  space 
was  fraudulently  reserved  on  which  the  receipt  wa» 
written,  after  the  Plaintiff  and  the  witnesses  signed  their 
names ;  but  it  appears  that  their  names  are  so  written 
on  the  crease  formed  by  the  fold  of  the  parchment,  that 
the  upper  part  of  the  parchment  must  necessarily  have 
been  exposed  to  the  view  of  the  persons  who  wrote  the 
signatures.  None  of  the  alleged  irregularities  in  the 
form  of  the  deed  are  of  a  nature  that  would  have  ex* 
cited  suspicion,  had  it  not  been  for  the  circumstances 
which  have  naturally  led  the  witnesses  to  scan  every 
part  of  this  deed  with  extraordinary  vigilance.  Unless 
KiHnf  had  doubted  the  integrity  of  his  son-in*law  JB^* 
.  iock^  of  which  he  distinctly  states  that  he  entertained  no 
doubt  until'  he  was  informed  of  an  application  to  strike 
him  off  the  rolls  in  the  month  of  Jday  18S2,  there  was 
Botbing  to  raise  suspicion.  As  to  the  argument  that 
Kirly  is  to  be  fixed  with  actual  notice  of  the  fraud, 
because  notice  to  the  solicitor  is  notice  to  the  client, 

that 
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that  rule  applies  only  to  the  same  transaction  in  which 
the  solicitor  and  client  were  engaged,  and  not  to  prior 
transactions  in  which  the  solicitor  was  engaged ;  for,  if 
it  were  otherwise,  no  one  could,  without  risk,  employ  on 
eminent  professional  adviser,  and  the  greater  the  emt- 
nence  of  that  adviser,  and  the  more  extenrive  his 
practice,  the  greater  would  be  jthe  danger  of  the  parQr 
employing  him. 

Mr.  Beikellj  for  the  assignees. 
Mr.  Pembertoriy  in  reply. 

The  Master  of  the  Rolls. 

By  this  bill  Mrs.  Kennee^  complains  that,  by  her 
great  confidence  in  Bostock^  and  by  the  gross  abuse  of 
that  confidence  on  his  part,  she  was  induced  to  assign 
to  him,  not  her  actual  right  and  interest  in  the  mortgage^ 
but  her  legal  or  apparent  title.  This  legal  and  apparent 
tide  Bostock  afterwards  assigned  by  way  of  mortgage 
to  the  Defendant  Kirhf  /  and  the  bill  asserts  that  Mr« 
jKirdy,  at  the  time  he  took  this  legal  or  apparent  title^ 
contrary  to  the  actual  right  and  interest  of  Mrs.  JQm- 
Tiedy^  had  either  actual  notice  of  the  fi'aud  committed 
by  Bostock,  or,  if  not  actual  notice  of  the  fraud,  bad 
notice  of  circumstances  which  imposed  upon  him  the 
necessity  of  inquiry,  which,  with  due  care  and  diligencei 
would  have  led  to  a  full  knowledge  of  the  fraud ;  and 
the  question  before  the  Court  is,  whether  the  assertions 
thus  made  in  the  bill  have  or  have  not  been  established 
in  the  progress  of  the  cause ;  and  I  am  of  opinion  that 
they  have  been  completely  established. 

Upon  the  question  of  actual  notice,  it  must  be  «mI* 
mitted  that  notice  to  the  agent  or  solicitor  is  notiee  to 
the  principal.    In  all  mortgage  transaetionsi  the  solicitor 

3  A  2  of 


71% 


CASES  IN  CHANCERY. 


18S4, 


of  tbe  mortgagee  is  the  person  employed  in  the  pre-^ 
paration  of  the  security ;  and  it  is  fit  that  it  should  be 
so,  because  it  is  bis  money  that  is  advanced,  and  it  is  bis 
interest  that  is  to  be  protected.     Tbe  mortgagee  here 

• 

was  the  father-in-law  of  the  mortgagor,  and  being  tbe 
father-in-law  of  the  mortgagor,  he  employs  no  other 
solicitor  than  his  son-in-law  Boslockf  who  was  himself  a 
solicitor.  Having,  in  the  common  course  of  business^ 
been  in  the  habit  of  employing  a  different  solicitor, 
in  this  transaction  he  intrusts  Bostock  as  bis  sole  soli- 
citor, and  Bostock  must  be  considered  as  the  solicitor 
of  the  mortgagee,  as  well  as  acting  for  himself  tbe 
mortgagor.  If  Bostock  is  to  be  considered  as  the  soli- 
citor of  the  mortgagee,  it  is  impossible  to  deny  notice.. 
It  is  said,  that  this  is  a  case  similar  to  those  in  which 
.the  Court  has  declared  that  a  client  is  not  to  be  nffected 
by  notice  of  a  solicitor  in  a  prior  transaction.  This 
ease  has  no  analogy  to  that  principle.  Bostock  is  here 
to  be  considered  as  if,  in  this  transaction,  notice  had 
been  given  to  him  by  a  third  person  of  the  fraud  com- 
mitted u(M>n  Mrs.  Kennedy.  If  Bostock^  acting  both  for 
the  mortgagee  and  mortgagor,  had  received  notice  of 
a  fraud  thus  committed  upon  Mrs^  Kennedy  by  a  tiiird 
person,  it  would  plainly  have  been  notice  to  Kirby ; 
and  Bostock  being  in  full  possession  of  knowledge  of  the 
fraud,  because  he  was  himself  the  author  of  it,  Kirby  b 
as  much  affected  by  his  solicitor's  knowledge  of  the 
fraud  as  if  the  solicitor  had  acquired  that  knowledge 
from  a  third  person.  Upon  that  ground  alone,  if  there 
were  no  other,  I  should  consider  the  Defendant  Kirby 
as  afiected  with  full  notice  of  the  actual  fraud. 


There  is,  however,  another  ground.  I  have  stated 
that  the  question  is,  not  only  li^hether  there  is  actual 
notice,  but  whether  there  is  a  knowledge  of  those  cii- 
cumstances,  which,  if  reasonable  diligence  had  been 

used. 
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used,  would  have  led  to  a  knowledge  of  the  fraud.  I 
am  of  opinion,  here,  that  the  Defendant  Kirh/  is  fixed 
with  notice  of  those  circumstances  which  would  have  led 
to  a  knowledge  of  the  fraud.  It  is  said  that  Kirby  em- 
ployed no  solicitor,  and  that  he,  therefore,  is  not  to  be 
6xed  with  those  circumstances  apparent  upon  the  deeds, 
which  would  have  led  other  persons  to  indulge  suspicion. 
Such  a  proposition  is  not  to  be  entertained  in  any  court 
of  justice.  A  man  is  not  to  avoid  the  consequences  of 
a  want  of  due  diligence,  by  stating  that  he  has  neglected 
those  means,  which  would  have  been  required,  if  he  haa 
used  reasonable  caution.  If  the  Defendant  Kirby^  not 
considering  Bostock  as  his  solicitor,  had  employed  an- 
other solicitor,  he  would  have  been  fixed  with  implied 
notice  from  the  circumstances  arising  from  the  deeds  in 
question ;  and  he  cannot  protect  himself  from  such  im- 
plied notice,  by  not  having  used  the  ordinary  caution  of 
employing  a  solicitor  to  protect  his  interest  The  perusal 
of  the  deeds  would  have  led  every  man  of  business  to 
the  conclusion  that  there  was  something  irregular;  and 
the  nature  of  this  transaction  would,  therefore,  have 
induced  an  inquiry,  which,  if  pursued  with  reasonable 
diligence,  would  have  led,  by  reference  to  Mrs.  Kennedy 
the  Plaintiff,  to  a  full  knowledge  of  the  circumstances 
imder  which  she  had  been  induced  to  assign  her  interest 
to  Bostock, 

The  Defendant,  Kirby^  must  therefore  assign  his 
mortgage  to  the  Plaintiff  Mrs.  Kennedy^  and  must  pay 
the  costs  of  the  suit. 


llie  cause  was  reheard  before  the  Lord  Chancellor.    Kov,  is.  30. 
The  arguments  at  the  rehearing  were  similar  to  those 
4irged  at  the  hei^ring  in  the  Court  below. 

3  A  3  The 
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1884b  The  Sclicitor^Generali  Sir  William  Hcme^  and  Mr. 

\Ly^J»     Girdlestoney  jun.,  in  support  of  the  decree. 


Sir  Edward  Sugdm,  Mr.  Wigramj  and  Mr.  Hi^iegp 

COfUfdm 


Mr.  Betkellf  for  the  assignees  of  Bosiock. 


Jir0«.si. 


7%^  Lord  Chanceixor. 

This  case,  from  the  peculiar  circumstances  of  fraud 
which  belong  to  it,  and  from  the  hardship  in  which  the 
Court  is  i^aeed  of  throwing  the  consequences  of  the  in* 
jury  worked  by  the  guilt  of  the  wrongdoer  upon  one  of 
two  equally  innocent  persons,  has  naturally  ezdfed  con* 
siderable  interest  both  below  and  here.  Much  has  been 
said  of  the  late  Master  of  the  RoUs's  habitual  dislike  of 
fraudulent  transactions,  a  feeling  which  I  hope  and  trust 
bis  Honor  shared  with  all  other  Judges,  as  he  certainly 
did  with  all  good  and  honourable  men.  But  it  seems  Id 
be  supposed  that  he  carried  this  feeling  so  far  as  to  let  it 
afiect  his  judgment,  and  make  him  draw  false  oonclusioos 
fit>m  iacts  —  nay,  for,  unless  this  further  step  is  made, 
it  explains  nothing  here  —  that  his  indignation  against 
wrongdoers  caused  him  to  conceive  like  feelings  against 
the  innocent,  and  in  search  of  a  victim,  because  a 
wrong  had  been  done,  involve  the  blameless  with  the 
guilty,  and  even  punish  the  victims  for  the  injury  which 
had  been  done  by  the  wicked  against  themselves.  In 
such  feelings  I  hope  and  trust  no  judge  ever  does 
indulge.  I  am  confident  the  late  Master  of  the  Rolls 
did  not.  I  know  that,  were  I  to  bring  such  to  the 
decision  of  this  case,  I  should  be  working  the  grossest 
and  most  unpardonable  injustice.  Mrs.  Kennedy  is 
innocent;  Mr.Kirby  is  innocent;  both  are  dupes  and 

victims ; 
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victims ;  the  connexion  by  marriage  between  ttie  latter 
and  the  wrongdoer  is  only  an  additional  misfortune, 
and  surely  no  fault ;  and  the  only  question  is,  which  of  the 
two  in  this  Court,  and  as  far  as  equitable  relief  esteods, 
shall  suffer  the  consequences  of  the  crime.  If  either- 
has  been  guilty  of  negligence,  that,  though  blameless, 
must  be  recorded  against  them  and  affect  their  daiii|8  s 
and  that  must  be  taken  into  account  with  all  the  rest 
of  the  facts  in  the  case. 

These  are  few  and  simple,  nor  are  they  at  all  in  dis* 
pute  between  the  parties. 


iadi*i 


\  1  mVt 


James  Betkune  Sosiack  was  the  solicitor  of  the  Plain- 
tiff Mrs.  Hester  Kermedjf^  an  elderly  lady,  but  in  the 
full  enjoyment  of  her  faculties ;  and  he  was  employed 
by  her  with  a  more  than  ordinary  share  of  confidence 
reposed  in  him.  This  he  grossly  abused.  Finding  it 
necessary,  for  the  purpose  of  enabling  him  to  obtain 
money  from  Mr.  Kirb^f  the  Defendant,  his  father^in^ 
law,  to  get  from  her  an  assignment  of  a  mortgage  for 
above  SOOO/.,  he  caused  a  deed  to  be  prepared,  and 
employed  a  stationer,  to  whom  he  was  apparently  un-» 
known,  for  he  paid  ready  money  for  the  engrossmenty 
and  received  it  back  without  the  title  of  the  instrument 
indorsed  on  the  usual  place,  and  in  the  accustomed 
engrossing  hand.  He  then  carried  it  to  his  client,  and 
obtained  her  signature  and  seal  and  execution  on  the 
fitce  of  the  deed,  at  the  foot,  in  the  ordinary  way.  Cap« 
tain  and  Mrs.  M^Farland  subscribed  on  the  back  the 
usual  attestations  as  witnesses ;  and  there  appears  further 
on  the  back  a  very  extraordinary  receipt  for  the  whole 
money,  signed  also  by  Hester  Kennedy^  and  witnessed 
by  the  M^Farlands. 


9  A  4 
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in  All  deMs  tke  receipt  in  pat  on  the  upper  of  tlie 
$«}«iare8^- formed  bjr  folding  the  parobment;  or,  if  the 
lieed  is  executed  befoi^  the  folding,  it  is  still  at  die  top, 
in'  ortief  i^o  prevent  any  fraudulent  addition  beiiig  made 
kfler  the  par^  shall  have  signed  the  receipt  fitat  here 
the  receipt  ie  tmtten  not  only  far  down  the  skin ;  it  ie 
written  at  the  rery  bottom  of  the  upper  left  hand  square, 
90  that  there  might  have  been  any  thing  prefixed,  and 
then  the  word  *^  further  "  added  to  connect  it  with  what 
'fotlowd,  and  what  is  signed. 


Again)  the  name  is  always  signed  immediately  after 
the  receipt,  and  on  the  same  square,  and  above  the  firfd. 
But  here,  for  the  first  time,  we  see  the  receipt  on  cme 
square  atid  the  name  on  the  one  below,  so  that  no  ooe 
can  look  at  the  instrument  without  perceiving  that  die 
party  might  have  signed  it  when  folded  up,  and  when 
no  part  of  the  receipt  had  been  written  on  the  skin.  I 
pass  over  the  other  lesser  singularities  of  part  of  the 
receipt,  and  part  of  the  name  being  written  latnally  ott 
one  square  and  part  of  each  on  another. 


Now  it  is  said  that  all  this  is  not  evidence  sufficient 
to  convict  Bostock  of  fraud,  and  that  it  does  not  raise 
more  than  a  suspicion ;  that  it  is  only  consistent  with 
the  supposition  of  iraud,  but  that  it  does  not  prove  in 
what  manner  Mrs.  Kennedi/s  signature  was  obtained. 
For  all  that  the  subscribing  witnesses  swear  is^  that 
they  have  no  knowledge  or  recollection  of  any  receipt 
or  any  thing  being  written  above  the  place  where  Mvs. 
Kennedy  and  themselves  signed  what  is  npw  the- receipt. 
To  one  very  material  circomstant^e,  however,  they  both 
disttnotly  swear;  that  no  money  passed,  and  that' nothing 
whaterer  was  said  about  any  money  or  receipt  of  any 
thing  on  the  occasion.     This  is  carefully  to  be  kept  in 


view. 


But 
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But  we  are  now  to  look  at  what  afterwards  happeaed,  1894. 
and  that  leaves  no  doubt  at  all  upon  the  transaction. 
Bostock  took  the  deed  away  with  him,  and  retained  it 
in  his  possession  until  he  handed  it  over  to  Mr.  Kirigf, 
when  he  applied  to  Mr.  Kirby  for  the  loan  of  QQOQL 
upon  the  security  of  the  leasehold  property. 

That  Bostock  was  employed  in  this  transaction  by 
Mr.  Kirby  as  his  solicitor,  and  in  his  professional 
capacity,  no  one  can  affect  to  doubt  Mr.  Kirlnf  was 
in  trade,  and  did  not  trust  his  own  ignorance  of 
law  writings  and  inexperience  in  conveyancing.  BoS' 
tock  was  acting  therefore  as  his  professional  roan;  his 
agent  to  do,  and  his  adviser  to  counsel.  He  then  ob- 
tains the  2000/.  from  Mr.  Kirby  on  the  assignment 
of  the  mortgage,  and  nof  a  farthing  of  this  does  he 
pay  over  to  his  other  client,  Mrs.  KenneAf^  whose  re- 
ceipt be  had  obtained.  He  employs  it  in  his  own 
speculations,  or  to  supply  other  of  his  necessities ;  and 
his  practices  being  discovered-— his  conduct  brought 
before  the  G>urt  of  King's  Bench  —  his  afiaini  plunged 
into  confusion  and  bankruptcy  —  he  did  not  meet  the 
charges,  nor  face  his  creditors,  but  absconded  and  went 
abroad. 

This  throws  a  broad  and  clear  light  upon  all  the 
story,  which  the  inspection  of  the  deed  tells,  making 
quite  plain  with  what  view  and  in  what  way  the  sig- 
nature of  Mrs.  Kennedy  was  gotten,  and  shewing  as 
clearly  that  he  made  her  sign  the  receipt  without  seeing 
what  she  was  setting  her  hand  to,  by  a  statement  that 
she  was  only  completing  her<  execution  of  the  mortgage 
deed  itself,  or  doing  an  act  by  which  she  would  secure 
the  regular  payment  of  the  interest  upon  her  mortgage- 
money.  To  say  that  the  deed  only  raises  suspicion 
after  this,  is  wholly  impossible.     The  after  acting  clears 

all 
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18M«       all  doubt  away,  and  we  see  the  whole  transaction  in  its 
proper  and  its  hideous  colours. 

How  much  worse  than  ordinary  breaches  of  trust, 
committed  under  the  pressure  of  embarrassment,  this 
conduct  of  Bastocl^s  was,  need  not  be  noted  in  passing. 
The  man  of  business  who  diverts  to  his  own  use  his 
client's  money  intrusted  to  his  hands,  and  while  his 
client  employs  him  in  some  sort  as  a  banker,  is  &r  from 
blameless  though  that  peculiar  kind  of  employment,  and 
the  nature  of  that  deposit,  and  the  pressure  of  his  un- 
foreseen necessities  may  greatly  extenuate  his  fault. 
But  here  was  a  person  who  actively  contrived  a  (nuid 
to  ddude  both  his  employers ;  took  advantage  of  one  of 
those  clients  to  obtain  an  instrument  by  getting  a  signa- 
ture to  one  thing,  whilst  he  made  the  party  suppose  she 
was  signing  another ;  imposed  on  his  other  client  and 
relative  by  giving  him  for  a  large  sum  an  instrument  at 
law  not  worth  a  farthing,  if  the  truth  came  out,  and 
then  applied  the  money  so  obtained  to  bis  own  uses  --« 
conduct  approaching  in  a  moral  view,  nearer  than  by 
any  assignable  distance,  to  forgery. 

But  the  degree  of  Bostocl^s  guilt  or  the  complexion 
of  bis  fraud  —be  it  more  aggravated,  be  it  less  —  is  im- 
material to  the  decision  of  the  present  question.  That 
there  was  fraud  is  abundantly  clear  \  such  fraud  as,  if 
proved  to  a  court  and  jury,  would  have  rebutted  all 
claims  at  law  upon  this  instrument,  and 'sustained  the 
plea  of  non  est  factum  by  Mrs.  Kennedy  pleaded  in  bar* 
I  have  no  kind  of  doubt  that  such  would  be  the  case, 
and  this  the  result  of  an  action  or  of  an  issue,  which  I 
therefore  hold  it  superfluous  to  direct. 

But  has  not  Mrs.  Kennedy  also  a  right  to  the  equitable 
relief  of  this  Court?    That  depends  upon  a  defence 

competent 
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competent  to  Mr.  Kirhy  here,  thoagh  immaterial  else-  1834. 
where.  He  says  be  was  a  purchaser  for  value,  and  L!  — 
without  notice ;  and  the  question  thus  raised  is,  had  he  _  v. 
notice  or  not  ?  Of  actual  knowledge  there  is  no  question. 
No  evidence  touches  Mr.  Kirly^  nor  is  he  charged  in 
any  way  with  knowing  or  partaking  in  the  fraud  of 
Bostock,  But  it  is  said  that  neither  had  be  any  con* 
:Structive  notice. 

The  doctrine  of  constructive  notice  depends  upon  two 
considerations ;  first,  that  certain  things  existing  in  the 
relation  or  the  conduct  of  parties,  or  in  the  case  between 
them,  beget  a  presumption  so  strong  of  actual  know* 
ledge,  that  the  law  holds  the  knowledge  to  exist,  because 
it  is  highly  improbable  it  should  not;  and  next,  that 
policy,  and  the  safety  of  the  public,  forbids  a  person  to 
deny  knowledge  while  he  b  so  dealing  as  to  keep  himself 
ignorant,  or  so  as  that  he  may  keep  himself  ignorant, 
and  yet  all  the  while  let  his  agent  know,  and  himself, 
perhaps,  profit  by  that  knowledge. 

In  such  a  case  it  would  be  most  iniquitous  and 
most  dangerous,  and  give  shelter  and  encouragement  to 
all  kmds  of  fraud,  were  the  law  not  to  consider  the 
knowledge  of  one  as  common  to  both,  whether  it  be  so 
in  fact  or  not  Under  one  or  other  of  these  heads, 
perhaps  under  both,  comes  the  other  principle,  which  i» 
quite  undeniable,  that  whatever  is  notice  enough  to 
excite  attention,  and  put  the  party  on  bis  guard,  and  call 
for  inquiry,  is  also  notice  of  every  thing  to  which  it  is 
afterwards  found  that  such  inquiry  might  have  led, 
although  all  was  unknown  for  want  of  the  investi- 
gation. 

These  principles  are  so  plain  that  they  need  not  be 
supported  by  reference  to  authority,  and  they  dispose 
of  the  present  question. 

Bostock 
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Bosiock  was  acting  as  Mr.  Kirh/s  solicitor  in  the 
transaction,  and  although,  generally  speaking,  the  know- 
ledge obtained  by  a  man's  attorney  or  agent  fixes  him- 
self, if  obtained  while  so  employed,  and  on  the  same 
business  (for  1  do  not  at  all  differ  from  Mtnmtfbrd  v. 
Scott  (a),  Hiem  v.  MiU  (i),  and  the  other  cases),  yet  it 
cannot  here  be  said  that  Mr.  Kirby  is  fixed  with  all 
whi  ch  Bosiock  knew.  For  the  fraud,  practised  by  Bosiock 
upon  Mr.  Kirby  himself,  was  of  course  concealed  from 
h  im ;  and  so  we  may  say  would  certainly  be  that  other 
fraud  which  he  had  practised  on  Mrs.  Kennedy.  Indeed 
{hat  was  only  another  part  of  the  same  fraud,  another 
act  of  the  same  plot ;  and,  therefore,  I  think  we  cannot, 
on  this  account  alone,  fix  his  client  Mr.  Kirby  any  more 
than  his  other  employer  Mrs.  Kennedy^  with  the  know- 
ledge of  his  criminal  proceedings.  We  must  lay  out 
of  our  view  all  the  knowledge,  the  actual  and  full  know- 
ledge he  had  of  his  own  fraud,  and  are  not  to  hold  Mr. 
Kirby  as  cognisant  —  I  mean  of  course  cognisant  in  law 
a!)d  constructively — of  that,  merely  because  his  solicitor 
himself,  the  contriver,  the  actor,  and  the  gainer  of  the 
transaction,  knew  it  all  well. 

But  suppose  him  not  the  actor,  and  only  regard  him 
as  an  attorney  wholly  unconcerned  in  the  plot,  and 
employed  by  Mr.  Kirby^  and  not  only  innocent  of  the 
whole  afiair,  but  wholly  ignorant  of  it  This  supposition 
is  as  strong  as  we  can  make  in  Mr.  Kirh/s  favour,  crets 
rid  of  all  the  last  argument  I  have  adverted  to,  and 
meets  the  objection  that  the  plotter  of  the  fraud  never 
could  communicate  it  to  one  of  its  victims ;  aud  that  to 
charge  the  latter  with  his  guilty  knowledge  would  be 
unjust.  I  say  stilU  with  all  tiiis  deduction  and  all  this 
supposition,  Mr.  Kirby  is  fixed.  For  Bostock^  had  he 
been  wholly  free  from  the  guilty  knowledge,  and  only 

employed 
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employed  as  a  solicitor,  to  ^pt  for  and  advise  Mr.  Kirby  1834« 
must,  on.  seeing  the  deed,  have  had  l^is^ttention  at  once 
called  to  the  suspicious  circumstances  under  which  it 
was  executed.  The  contents  of  the  instrument  it^lf 
were  perhaps  calculated  to  rouse  suspicion,  and  prompt 
inquiry.  But  the  back  of  the  deed  was  checkered  aU 
over  with  suspicious  appearances.  The  title  of  the 
deed,  not  in  the  engrossing  hand^  but  written  in  a  some- 
what slovenly  way,  and  with  the  words  of  the  title  of 
different  sizes,  beget  a  suspicion  of  hurry  and  imper-* 
fcctioQ  in  the  preparation  of  the  instrument  When 
does  a  stationer  ever  send  such  a  blank  indenture  out  of 
his  office,  unless  when  pressed  for  singular  dispatch? 
Then  the  receipt  written  across  one  fold  into  a  second 
square  sideways,  and  the  signature  in  like  manner  run- 
ning into  the  second  square.  But,  above  all,  the  receipt 
removed  far  from  the  top,  and  leaving  such  a  space  as 
might  by  the  holder  of  the  deed,  supposing  that  space 
to  have  been  left  in  blank,  have  been  filled  up  in 
any  manner  he  chose.  This  was,  at  once,  a  circum- 
stance to  excite  the  greatest,  the  most  jealous  suspicion. 
Had  a  check  been  originally  written  with  an  inch  of 
blank  to  the  left  hand  of  the  sum,  would  not  all  who 
saw  it  start  at  the  risk  run  by  the  maker,  and  would 
not  the  maker,  on  his  attention  b^ing  drawn  to  it, 
nay,  even  the  holder,  take  the  precaution  of  drawing  a 
line  or  two  over  the  blank  ?  But  suppose  a  banker  had 
discounted  a  check  with  a  sum  as  ^^  one  hundred" 
interlined,  would  any  Judge  direct  any  jury  to  let  that 
banker  recover  against  the  maker,  though  full  value  had 
by  him  the  banker  been  paid  for  it  ?  All  the  cases  have 
decided  the  contrary,  and  held  that  every  unusual  cir- 
cumstance is  a  ground  of  suspicion,  and  prescribes 
inquiry ;  ana  I  hold  the  receipt  written  here  in  a  way  to 
enable  any  person  to  commit  a  gross  fraud  —  a  way  for 
that  reason  never  adopted  —  was  abundant  ground  for 

suspicion, 
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1 884.  suspicioii,  and  defnanded  inqairj  and  explanation.  Wheh 
to  this  we  add  the  further  unusual  circumstance  of  thie 
party's  name  being  written  on  the  square  below,  and  with 
a  fold  between  it  and  the  receipt,  so  that  it  wa^  most 
probably  written  when  the  receipt  was  folded  down, 
assuredly  no  one  can  hesitate  in  pronouncing  that  who- 
ever, especially  a  man  of  business,  looked  at  the  deed, 
must  have  conceived  such  suspicions  as  to  call  far 
inquiry ;  and  if  he  had  inquired,  Mrs.  KmneAf  would 
have  told  him  that  she  knew  of  no  receipt,  and  had  re- 
ceived no  money,  and  that  the  whole,  consequendy,  was 
a  fraud.  Thus,  taking  Bostock  to  be  merely  an  ordinary 
solicitor,  employed  by  Mr.  Kirby  in  settling  this  trans- 
action for  him,  the  deed  was  such  as  at  once  gave  him 
notice  that  all  was  not  right,  and  put  him  upon 
inquiring.  That  is  notice  to  him  and  his  employer  of 
whatever  the  inquiry  would  have  disclosed.  Can  it 
make  the  least  difference,  that  in  this  case  Bostodt 
abstained  from  making  the  inquiry,  because  he  already 
knew  the  whole  fraud,  the  tissue  of  which  his  own 
hands  had  woven  ?  Can  it  alter  the  fact,  or  displace 
the  point,  on  which  the  whole  turns,  of  the  exist^ice 
of  suspicious  appearances,  and  the  certainty  that  the  in- 
quiry, instigated  by  them,  must  have  disclosed  the  truth, 
that  this  truth  was  already  within  the  full  knowledge  of 
the  person  employed,  and  whom  we  are  supposing  to 
have  examined  the  deed  for  his  client  ?  A  difference  it 
may  make,  but  the  difference  is  against,  and  not  in  &voar, 
of  the  Defendant's  argument. 

Can  it,  again,  make  any  difference  in  the  case  we  are 
supposing  of  a  solicitor  employed  to  examine  a  deed, 
and  having  ground  to  suspect,  and,  suspecting,  being 
bound  to  inquire  as  to  its  fraudulent  concoction,  that 
here,  beside  being  so  employed,  he  was  himself  the 
fabricator  of  the  whole  fraud,  and  only  did  not  suspect, 

because 
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because  he  knew  for  certain  the  whole  plot  ?    A  diflfer-  1M4. 

ence  it  may  make,  but  that  difference  is  against,  and  V   '^\ 
not  in  favour,  of  the  Defendant's  argument  9. 


Omiav* 


I  therefore  consider  the  case  of  constrnctiTe  notice 
as  here  abundantly  made  out,  and  I  affirm  the  decree 
of  the  Master  of  the  Rolls ;  but  I  think,  as  the  Plaintiff 
resorts  to  this  Court  for  relief  against  her  own  hand- 
writing, we  must  recollect  that  she,  by  simply  looking 
at  the  parchment  which  she  signed  without  seeing  what 
it  contained,  might  possibly  have  discomfited  the  wicked 
man  who  was  engaged  in  circumventing  her ;  and  I  do 
not,  therefore,  think  she  ought  to  have  had  her  costs 
below  against  the  other  party,  to  whom  no  laches  at  all 
is  imputable  personally,  who  also  is  the  Defendant, 
and  does  not  come  to  ask  any  thing  of  the  Court.  The 
decree  must  therefore  be  affirmed  with  this  alteration 
as  to  the  costs,  and,  for  the  same  reason,  I  do  not  give 
her  the  costs  of  the  appeaL  The  deposit  must  be 
returned. 


At  the  close  of  this  judgment,  the  Lord  Chancellor 
delivered  the  following  address :  — 

**  I  have  now  disposed  of  all  the  cases  that  have  been 
heard  before  me  up  to  the  last;  and  it  is  with  great 
satisfaction  that  I  quit  this  Court  without  putting  any 
one  party  to  the  expense  and  delay  of  having  his  cause 
retried  before  another  Judge.  I  have  equal  satisfaction 
in  observing  that  (besides  a  cause  which  stands  over  by 
consent  for  common-law  judges,  and  under  the  appli- 
cation of  the  party)  there  are  only  two  cases  which  re- 
main to  be  heard,  which  were  set  down  before  the  last 
long  vacation.  As  I  have  no  right  to  press  the  parties 
closer  than  this,  it  was  my  intention,  if  I  had  remained 

here. 
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18S4*  here,  to  adjoam  the  Court  on  the  last  day  of  term,  early 
next  week,  until  the  1 1th  otjanuafy,  the  last  day  of  next 
term,  as  I  was  obliged  to  do  in  the  month  of  June  last, 
for  a  like  reason,  th^v  business  being  all  disposed  of. 
Thus  I  have  the  great  satisfaction  of  reflecting  that  this 
Court,  represpnte^  bf  its  Reifies  as  the  temple  of  dis- 
cord, delay,  and  expense,  has  been  twice  closed  within 
the  space  of  five  moncbs ;  and  I  ascribe  this  singular 
felicity  of  the  times  to  the  tried  ability  and  most  inde- 
fa^gdl>le  industry  of  my  most  leJuntd  and-^eMelI»t 
coadjutors,  the  present  Vice-Chancellor,  and  my  lamented 
friend  the  late  Master  of  the  Rolls,  and,  in  part  also,  to 
the  labour  and  talent  of  the  bar.  That  the  same  good 
fortune  will  follow  my  successor  I  confidently  expect ; 
for  he,  too^  will  have  the  aid  of  his  Honor  the  Vice- 
Chancellor,  and  he  will  have  the  further  aid  of  die 
present  Master  of  the  Rolls,  whose  high  accomplish- 
ments as  a  lawyer  —  whose  consummate  fitness  for  tb^ 
judicial  office -*- render  his  elevation  at  once  of  the 
greatest  benefit  to  the  public,  and  are  my  own  besi 
title  to  the  gratitude  of  the  profession." 


On  the  same  day  Lord  Brougham  resigned  the  Orest 
Seal,  which  was  thereupon  delivered  by  his  Majesty  to 
Lord  Lyndhurstf  who  was  sworn  into  office,  and  took 
his  seat  in  the  Lord  Chancellor's  Court  at  TVestmin^ej^^^ 
on  the  following  day.  .  .. .  ;  ii 
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THE    PRINCIPAL    MATrERS. 


ACCOUNT. 

Where  the  lord  of  a  manor,  who 
claims  against  the  tenants  the  right 
of  property  in  the  mines  within 
the  manor,  has  stood  by  for  a  long 
period  and  allowed  the  tenants, 
witfaoat  objection,  to  work  the 
mines  and  to  expend  large  sums 
of  money  upon  their  mining  ope- 
rations, the  Court  will  not  assist 
him  by  making  a  decree  for  an  in- 
junction or  account  against  the 
tenants,  but  will  leave  him  to  his 
legal  remedy. 

Distinction  between  the  cases 
in  which  the  right  to  an  account  is 
incident  to  the  injunction,  and 
those  in  which  it  is  independent 
of  that  relief. 

Peculiarity  of  the  case  of  mines 
in  this  respect. 

The  right  to  an  account,  even 
in  the  case  of  mines,  may  be  lost 
by  laches.      Parroit  v.  Palmer. 

Page  632 

See  CORPOBATIOKS. 

Vol.  IIL 


ACCRUER. 

See  SuRvrvoR. 

AGENT. 

Gift  by  deed,  subject  to  a  power  of 
appointment  by  the  donor,  from  a 
person  upwards  of  ninety  years  of 
age,  to  a  confidential  agent,  who 
had  for  many  years  been  in  habits 
of  friendship  with  the  donor,  with* 
out  the  intervention  of  a  disin* 
terested  third  person^  the  solicitor 
who  drew  the  deed  being  the  so- 
licitor of  the  person  who  took  the 
benefit  under  it,  declared  void  at 
the  Rolls;  but  supported,  under 
all  the  circumstances,  upon  w^^ 
^eaL  Hunter  y.Aikins.   Page  113 

AGREEMENT. 

!•  Where,  in  an  agreement  for  the 
lease  to  be  granted  by  the  defend- 
ants to  the  plaintiff,  it  was  stipulated 
that  the  lease  should  contain  the 
usual  covenants  between  landlord 

3B  and 
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and  tenant,  and  that  the  house 
should  not  be  converted  into  a 
school,  it  is  immaterial  whether 
the  plaintiff  had  or  had  not  notice 
that  the  defendants  derived  their 
title  under  a  lease  from  another 
person,  because    the   agreement 
amounts  to  a  representation  on 
the  part  of  the  defendants  that 
they  were  at  liberty  to  grant  a 
lease  conformably  to  the  terms  of 
the  agreement.     Van  v.   Corpe* 

Page  269 

2,  Where  a  parol  agreement,  varying 
the  terms  of  the  written  agree- 
ment, is  set  up  by  the  defendants 
in  a  suit  for  specific  performance, 
and  supported  by  evidence  afford- 
ing a  presumption  or  suspicion  of 
its  existence,  an  inquiry  will  be 
directed.  I^id. 

3.  An  agreement  in  writing  for  the 
sale  of  a  house  did  not  by  de- 
scription ascertain  the  particular 
house,  but  it  referred  to  the  deeds 
as  being  in  the  possession  of  a 
person  named  in  the  agreement. 
The   Court  held   the  agreement 
sufficiently  certain,  if  it  could  be 
ascertained,  by  an  inquiry  before 
the  Master,  that  the  deeds  in  the 
possession  of  the  person  named 
referred  to  the  house  in  question. 
Owen  v.  Thomas.  353 

See  Partnership,  2. 


ALIEN. 

An  alien,  resident  in  England,  pur- 
chased an  equitable  interest  in 
freehold  lands,  and  also  a  lease 
for  a  long  term  of  years,  and  after- 


wards obtained  letter*  of  di 
tion,  which  in  terms  conferred 
upon  him  not  only  the  power  of 
acquiring  lands  in  futurey  but  of 
retaining  and  enjoying  all  lands 
which  he  had  theretofore  acquir- 
ed: Held  that  he  had  power  to 
devise  the  freehold  and  chattel  in- 
terest in  land  which  he  had  pur- 
chased previously  to  the  letten  of 
deniaation. 

By  his  will  he  directed  all  his 
property  to  be  sold  and  conv^ted 
into  money,  and  after  charging 
this  mixed  fund  with  his  debts  and 
legacies,  gave  the  residue  to  aliens 
resident  abroad,  one  of  whom  was 
his  heir  at  law :  Held  that  the  rule 
which  is  applicable  to  charitable 
bequests  was  applicable  in  such  a 
case ;  that  the  interest  in  land  and 
the  pure  personal  estate  must  re- 
spectively be  valued  and  bear  their 
proportions  of  the  debts  and  lega- 
cies ;  and  that  the  residue  of  the 
interest  in  land  belonged  to  the 
crown;  and  the  residue  of  the 
pure  personal  estate  to  the  aliens. 
Fourdrin  v.  Gotodey.       Page  383 

APPOINTMENT. 
See  Power. 

AWARD. 

1 .  The  Court  will  not  order  the  |>ay- 
ment  of  a  fund  in  CouM,  to  which 
petitioners  are  declared  to  be  en- 
titled by  an  award  made  under  an 
order  of  reference,  until  the  a«rard 
has  been  made  a  rule  of  Court. 
Salmon  v.  Osborn.  429 

2.  Where 
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'.  Where  kw^  one  of  the  terms  of 
611  agreement  to  refer  disputes  to 
arlMtvatioRy  that  the  sabmisBioQ 
might  be  made  a  rule  of  a  court 
«yf  law  at  the  option  of  either 
party  •  and,  a  bill  having  been  filed 
to  sef  aside  the  award,  it  appeared 
by  the  answer  of  the  defendant 
chat  the  submtsston  had  been  made 
-arafe  of  the  Court  of  King's  Bench 
by  the  defendant  subsequently  to 
the  HUng  of  the  bill,  the  common 
injunction  which  bad  been  obtained 
by  the  plaintiff  was,  upon  appeal, 
dissolved,  the  Lord  Chancellor 
liolding,  that  the  Court  of  Chan- 
cery had  no  jurisdiction  to  relieve 
against  the  award.  Nickels  v.  Roe. 

Page  431 


*  • 


BARON  AND  FEME- 
Sec  Sbparate  Estate. 

BILL  OF  EXCEPTIONS. 
See  Practice,  I. 


CHARGE, 

Where  a  testator  directs  that  his 

debts  and  funeral  expenses  are  to 

be  paid  by  his  executors,  it  is 

primijade  to  be  considered  that 

vi;  h^  myalls  the  payment  to  be  made 

;]'.  by  .them  out  of  the  funds  which 

.    .  «am^  to, their  hands  as  executors. 

Whether  he  intends  that  all  pro- 

fierty*  which  he  gives  to  his  exe- 

.  .  cutors,  sliall  be   subject  to  the 

:  payment  of  his  debts  and  legacies, 


must  be  gathered  from  the^hole 
wilL    Was9e  v.  Hedingion. 

Page  495 

CHARITY. 
L  Length  of  possession  wiU  not  pre- 
vail againstcharitable  trusts,  where 
the  land  was  purchased  with  no- 
tice of  the  truste.  AHornei^-Ge' 
neral  v.  Chrisfs  Hospital.  341 
2.  A  testator,  who  gave  a  legacy  for 
charitable  purposes  to  be  executed 
in  a  foreign  country,  named  as  one 
of  the  trustees  of  the  charity  an 
officer  created  by  act  of  parh'a- 
ment,  describing  him  by  his  office, 
and  not  by  his  name.  The  act  of 
parliament  having  been  repealed, 
and  the  office  abolished,  the  Court 
referred  it  to  the  Master  to  approve 
of  a  proper  person  to  be  a  trustee 
in  his  stead.  AUome^'General  v* 
Stephens.  347 

S.  The  heir  is  excluded  from  the  in 
creased  rent  of  an  estate  devised 
to  a  charity,  i€  in  express  terms 
the  whole  profits  of  the  estate  are 
devised  to  charitable  uses,  or  if 
the  charitable  uses  mentioned  in 
the  will  exhaust  the  whole  actua* 
rent  at  the   time   of  the   devise. 
Attorney-General  v.  fVHson.    362 
4-  Devise  of  copyhold  land  in  fee 
upon  condition  that  the  devisee, 
within  one  month,  pay  2000/.  to 
the  testator's  executor,  to  be  ap- 
plied, after  payment  of  debts  and 
legacies,  to  charitable  purposes. 
The  testator  died  without  leaving 
any  customary  heir  or  next  of  kin. 
Held,  upon  appeal,  that  the  pro- 
dortion  of  the  2000/.,  which  was 
3  B  2  void 


?28 


INDEX  TO  THE  PRINCIPAL  MATTBft& 


voia  by  the  mortmain  act,  was  to 
be  considered  as  real  estate  vmAh 
posed  of,  and  that  the  devisee, 
and  not  the  Crown  was  entitled 
to  it.  Henchman  t.  The  Attorney' 
General.  Page  4^5 

5.  A  bequest  of  money  to.  a  charit- 
able institution  <^  towards  boil  ding 
alms-houses  to  the '  sard  institu- 
tion," is  primdjlacie  a  bequest  for 
buying  land  and  building  upon  it^ 
sind  consequently  void  under  the 
i^atute  of  mortmain.  But  matter 
'  dehors  the  will  may  be  looked  at 
for'  the  purpose  of  placing  the 
Court  in  the  situation  of  the  test- 
ator in  order  to  determine  whether 
the  testator  contemplated  building 
upon  land  already  in  mortmain,  or 
to  be  acquired  by  other  means 
than  the  application  of  the  legacy : 
Held,  ?n  the  particular  case,  that 
the  extrinsic  evidence,  so  admit- 
ted, was  insufficient  to  support  the 
'  bequest.    Gihlett  v.  Hobson.    510. 

C.  Where  a  testator  devised  certain 
estates  to  the  Cordwainers*  Com^ 
pnny  for  the  interest,  use,  and  per- 
formance of  his  will ;  and  gave  a 
moiety  of  the  rents  to  his  brother 
for  lifb,  and  out  of  the  remainder 
of  the  rents  directed  certain  spe- 
cified payments  to  be  made  to 
charitable  purposes,  and  to  the 
officers  of  the  Company,  with  a 
gift  over  to  his  brother  in  fee,  if 
the  Company  should  neglect  to 
perform  his  will ;  it  was  held,  that 
the  Company  took  a  beneficial  in- 
terest in  the  rents  of  the  estates, 
subject  to  the  payments  of  the 
specified  sums  for  charitable  pur-' 


poses ;  «Ad  AD  tnfbmMion  nekkig 
•  to  haVe  tb«'  vhdie  augmented 
renti)'br  a  proportional  psrt  of 
them  applied  to  purposes  of  cha- 
rity was  '  dJsdiissed    with    costs. 

CimjMuy^  C«ge^4 

7*  Jucisdiaioa  of  the  Court  ip  f|»gu- 
lating  th»  raaA^smeo^.fif  ^fr^- 
8ch0ols,  and  cantrollUig  c|^^  con- 
duct of  the  schoolrmi^ters  oH  fiucb . 
charitable  fouodations* 

Before  the  statute  of  1  W.lfM* 
C.21.  a  commission  of  char'H^ible 
uses  could  not  be  issued  by  Cpi% 
missioners  of  the  Great  SeaL  A 
decree  of  Commissiooers  of  charita- 
ble uses  made  during  the  ComfaQn- 
wealth  in  1649»  when  there  was  no 
Lord  Chancellor  or  Lord  Keeper, 
was,  therefore  held,  upon  appeal^ 
to  be  a  nullity.  Attorney'Generei^\ 
Governors  of  Atherstone  Schoci.  i44 

CONVEYANCE  OF  LEGAL' 
ESTATE. 
The  owner  of  an  equitable  estate 
conveyed  it  to  trustees  upon  trust 
for  sale,  and  by  a  deed  of  even 
date  declared  the  trusts  .  ilpoi 
which  the  produce  of  the  aale 
were  to  be  applied*  Tbei^pai'ty 
who  had  the  mere  legal  esSatarond 
no  beneficial  interesS,  tefoaedf  to 
convey  it  to  the  eqi^kablcstrtisliee, 
unless  the  persons  idteffcstadl)  as 
cesiuis  que  trust  under  the4ced  of 
even  date  were  mdde  'paelBBs>  to 
the  conveyance  He wasimtt^s- 
tified  in  that  re^nd^  but'as  h&hsA 
acted  6^910  ^e  uddetr  the  nAffce 
of  a  conveyancer  tof  cbrtaatftrit^he 

Court 
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Court  made  .the  decr-ee  i^^st 

•  him   without    oosta*      Angier.^y. 

SUmnafd^  P999.  S66 

COPYHOLD. 

1.  The  surrebderee  of  a 'copyhold  is 

'  An  atetgnee  of  a  reverskm  within 

■  the  dtatHite  of  S^  Hen.  8.  c.  34. 

and  m^f  maiatArA  an  action  of  co- 

'^venaAt  upon  ii  lease  made  bj  his 

'  iKirrenderor,  and  the  defendant  in 

such  action  cannot  protect  him. 

'  'seff  by  alleging  the  invalidity  of 

-  Hhe  lease.  *  WhUton  v.  Peacock. 

2f.  The  lord  of  the  manor  is  barred 

^  by  the  statute  of  limitations  from 

'  entering    for    a  forfeiture    after 

tirenty  years.    Ibid.     .  325 

CORPORATIONS. 

(principles  upon  which  the  account  is 

(to  be  taken  against  corporations, 

who  are  trustees  of  charities,  and 

huTe  misapplied  the  funds.     At- 

iomey  General  v.  The  Mayor  of 

i  ^fiwbury*  6*7 

CpSTS. 

li  A  ptfty  gave  notice  of  a  motion, 

•  and  died  before  the  motion  was 

/ 1  hcfirdr,  .and  the  suit  was  revived 

h  hjihoB  esecutorsi  who  declined  to 

<' '  prooeed  with  the  nu>tion.    The 

t-  bill  revived  by  the  executors  was 

•"i  dfwnissed  with  coats.    The  costs 

'}••  df  ilieabaodoncd  motion  are  not 

.^looats*  in.  thre  cause*.    Lemi  v. 

'  4rmsU9ng*  '  69 

B.,  The  inaufficieiicy  of  the  fund  to 

y  p*f  the  debts  is  the  ooly  case  in 

MAkbtbe  plaintiff  in  a  or^itor's 
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suit  is  entitled  to  his  costs  as 
i>etween  aoJicitor  and  client.  Bro» 
die  y.  Bolton^  Page  510 

3*  A  witnesSf  on  the  overruling  of 
his  demurrer,  is  liable  to  pay  the 
same  costs  as  a  defendant,  by 
analogy  to  the  thirty-second  of 
the  New  Orders  of  l$28.  Satoyer 
v.  Birchmore.  578 

COVENANT. 
1*  The  usual  covenants  between 
landlord  and  tenant  wiU  not  es^- 
tend  to  covenants  in  re^t^aint  of 
trade ;  and  the  stipulation  that  the 
premises  should  not  be  converted 
into  a  school  does  not  imply*  and 
cannot  be  extended  to  a  restric- 
tion against  the  carrying  on  of 
other  trades.     Van  v.  Corpe*  269 

2.  If  an  agreement  for  a  lease  con- 
tain no  stipulation  as  to  covenaafs,' 
the  party  agreeing  to  takie  tbe 
lease  has  a  right  to  a  lease  con- 
taining only  usual  covenants,  and 
a  restriction  against  partioular 
trades,  not  being  a  usual  cove- 
nant, cannot  be  introduced  ioto 
tbe    lease.      Propert  v.   Parker. 

280 

3.  A  party  who  enters  into  an  agree- 
ment for  an  under-lease*  without 
inquiring  into  the  covenants  of 
the  original  lease,  has  constructive 
notice  of  all  usual  covenants,  in 
the  original  lease. 

Quare,  whether  he  has  such 
notice  of  unusual  covenants* 

But  where  a  party  entered  into 

aif  agreement  with  a  lessee  for  an 

under-lease*  and  informed  him  of 

tbe  nature  of  the  busioesa  wUch 

3  B  3  he 
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he  meant  to  carry  on  in  the  pre-' 
mises,  and  the  lessee  did  not 
apprise  him  that  there  was  a 
covenant  in  the  original  lease  pro^* 
hibiting  such  business,  the  silence 
of  the  lessee  was  equiTaient  to  a 
representation  that  there  was  no 
such  prohibiting  covenant.  Flight 
V.  Barton.  Page  282 

4.  It  is  the  duty  of  a  person  con- 
tracting for  an  under-lease  to  in- 
form himself  of  the  covenants 
contained  in  the  original  leasee 
and,  if  be  entevs  and  takes  pos- 
session of  the  property,  he  will  be 
bound  by  those  covenants. 

Where  the  original  lease  con- 
tained unusual  covenants,  and  the 
defendant  entered  into  an  agree- 
ment with  the  plaintiff  for  an 
Under-lease,  and  took  possession 
of  the  premises,  no  reference  to 
covenants  being  made  in  the 
agreement,  but  the  defendant's 
solicitor  having  had  an  oppor- 
tunity of  inspecting  the  original 
lease,  it  was  held  that  the  de^ 
fendant  was  bound  to  accept  a 
lease  with  the  unusual  covenants 
contained  in  the  original .  lease. 
Cosser  v*  Collinge.  283 

CREDITOR'S  SUIT. 
The  insufficiency  of  the  fund  to  pay 
the  debu  is  the  only  case  in 
which  the  plaintiff  in  a  creditor's 
suit  is  entitled  to  his  costs  as 
between  solicitor  and  client.  Bro* 
die  V.  BoUon.  510 

CUMULATIVE  LEGACY. 
A  testatrix  gave  the  sum  of  100/., 


to  be  pud  to  ker  brother  C  T. 
immediately  aHer  the  'decease  of 
her  husband,  and  in  cfefaolt  of  issue 
6f  the»r  marriage  ;r  and  i&  a  inh^ 
sequent  part  ef  her  irfiH  At  gave 
lOM.  to  the  same  brother,  And 
concluded  her  will  by  Erecting' 
that  legacies,  to  which  no-  time  of 
pajrment  was  affixed,  aboold  be 
paid  within  three  raoMths  after  the 
death  of  her  husband :  Held,  thai 
the  testatrix  intended  only  to  give 
a  single  legacy  of  lOOl.  to  C  T. 
Mannings.  Theiiger.       Pagc'29 


DEMURRER  OF  WITNESS. 
Demurrer ^by  a  witness  examiaed 
by  the  plaintiffs,  on  the  greund 
that  he  had  been  the  aolkitw  of 
some  of  the  defendants^  and  that 
the  interrogatory  required  the 
disclosure  of  confidential  cobhou* 
nications,  overruled,  the  wteaesa 
being  bound  to  produce  letlera 
communicated  to  him  from  col* 
lateral  quarters  to  which  the  in-^ 
terrogatory  pointed,  and  to  answer 
questions  seeking  infornatien  a^ 
to  matters  of  fact,  as  dii^iDguiiheil 
from  confidential  comoMiiucalions. 
Sawyer  y.  Birchmore,  ffJB 


1  .f. 


DENIZATION. 
An  alien,  resident  ih'EugianJf  pur- 
chased an  equkablt  iaterttr  in 
freehold  landB>  and  «li9  a  k««r  for 
a  long  term  of  yeorsy  and  4fter« 
wards  obtained  letters  td  deniza- 
tion, which  in  terms  conferred 
upon  him  not  onty  the :p6vitar  of 

acquiring 
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acquiring  landg  in  futuret  but  of 
retaining  and  enjoying  all  lands 
which  he  had  theretofore  ac* 
quired:  Held  that  he  had  power 
to  devise  the  freehold  and  chattel 
interest  in  land  which  he  had  pur- 
chased previously  to  the  letters  of 
deniaation* 

By  bis  will  he  directed  all  his 
property  to  be  sold  and  converted 
into  money,  and  after  charging 
this  mixed  fund  with  his  debts  and 
legacies,  gave  the  residue  to  aliens 
resident  abroad,  one  of  whom  was 
his  heir-at-law:  Held  that  the 
rule  which  is  applicable  to  chari- 
table bequests  was  applicable  in 
such  a  case ;  that  the  interest  in 
land  and  the  pure  personal  estate 
must  respectively  be  valued  and 
bear  their  proportions  of  the 
debts  and  legacies ;  and  that  the 
residue  of  the  interest  in  land  be- 
longed to  the  crown ;  and  the  re- 
sidue of  the  pure  personal  estate 
to  the  aliens*  Fourdrin  v.  Goto- 
^ey.  Page  S83 

DISCOVERY. 

If,  in  a  bill  for  discovery  in  aid  of 
the  defence  to  an  action,  a  plain'* 
tiff,  who  is  not  a  party  to  the 
record  at  law,  be  joined  with  co- 
plaintifi,  the  defendants  in  the 
action,  the  bill  is  demurrable. 

Certain  bills  of  exchange,  the 
aecood  parts  of  which  were 
made  payable  to  the  order  of 
tke  treasurer  of  the  royal  trea- 

I  aury  of  Pariugalf  were  accepted 
by  bankers  in  LondoUf  on  behalf 
of  It  customer  who  was  substan- 


tially interested  in  such  bills  as 
one  of  the  subscribers  to  a  loan 
raised  by  the  government  of  Por* 
tugal  under  the  regency  of  Don 
Miguel*  After  the  expulsion  of 
Don  Miguel^  and  the  establish- 
ment of  Donna  Maria  as  Queen 
of  Portugal^  the  second  parts  of 
the  bills  in  question  were  indorsed 
by  the  treasurer  of  the  royal  trea- 
sury of  Portugal  (the  same  in- 
dividual who  filled  that  oflSce  at  the 
time  when  the  bills  were  drawn) 
to  an  agent  of  the  Queen  of  Por- 
iugal^  and  by  that  agent  were 
presented  for  payment  to  the 
bankers.  The  bankers  refused 
payment  on  the  ground  that  they 
had  reason  to  doubt  whether  the 
indorser  was  the  officer  to  whose 
order  the  bills  were  meant  to  be 
payable,  and  whether  he  had  anj 
property  or  interest  in  the  bills ; 
and  an  action  was  thereupon 
brought  by  the  indorsee  against 
the  acceptors  to  recover  the 
amount* 

To  a  bill  filed  by  the  bankers 
the  acceptors,  and  by  the  customer 
on  whose  behalf  they  accepted 
the  bills,  against  the  indorsee,  and 
the  Queen  of  Portugal^  praying 
for  a  discovery  in  aid  of  the  de- 
fence to  the  action,  a  commission 
to  examine  witnesses  abroad,  and 
an  injunction,  a  demurrer  was 
allowed,  on  the  ground  of  mis- 
joinder of  plain  tifis  who  were  de- 
fendants in  the  action,  but  who 
had  no  interest,  except  as  agents, 
in  the  subject-matter  of  the  suit 
with  a  plaintiff  who  was  no 
3  B  4  party 
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party  to  the  action,  but  substan- 
tially interested  in  the  subject- 
.natter  of  the  suit.  <  ' 

Whether  the  bill  wa»  aoft  de- 
^i.iiukrrable  on  the  ground  af  the 
"  Qaeen  «f  Pw^ugd  ha^ag  been 
'iiAfw^tt\y   mada    a    defendant, 
vi  tjumte:  Qlyn^r.  S$arei.  Page  415 

(\u   (DOUBLE  PROVISION. 

•|rrb«que^th)ed  5000?.  to  the  daugh- 

'"'^fer'  of 'Ks  brother  J^  charged  on 

^ '  wis  "iieii  estates,  and  authorixed 

^'Itheinterfeslt'to  be  raised  for  her 

;^^'  YfrtrfAtebatice,  if  J.  should  so  di- 

'^r^V  and  he   devised  his    real 

estate^  so  charged,  to  J.  in  fee. 

«/•  bequeathed   10,000/.   in  trust' 

for  his  daughter  for  life,  and  after 

her  death  in  trust  for  her  children, 

and  declared  that  that  sum  should 

f>  1»d  hk  addition  to  the  sum  to  which 

^'ghh  ^as  entitled  under  JV.'s  will. 

^•'1116  daughter  afterwards  married. 

^'^Herfiitb^r  advanced  to  her  hus- 

'^'band    ISiOOOl.  as  her   marriage 

^  -  poHfon,  and,  by  the  settlement, 

«  'Jnnf^rtioocy  and  a  jointure  for  the 

'^  wife,  dnd  portions  for  the  younger 

i*^ 'i^Mldren  of  the  marriage,  were 

»  ^i*oiMed    out  of  the    husband's 

"^ptopettyy  and  the  15,000/.  were 

^    'declared  to  be  in  satisfaction  of 

' '  th^  SUM  to  which  the  wife  was 

'  entitled  under   W/b  will:  Held, 

^  •  (aflShtting  the  decision  of  the  Vice- 

'    Chahcdlbr)    that    the    10,000/. 

;'  fega6y  Was  not  adeemed  by  the 

'    Vh^rriage    portion.     Wharton    v. 

'  L&ri  Durham.  4.72 

iteVetsW  by  ihe  House  of  Lords. 
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The  legatee  of  a  house,  held  by  th« 
testator  on  a  lease  at.  a  reserved 
rent  higher  than  it  coald  be  let 
for  after  his  death,  cannot  reject 
the  gift  of  the  lease  and  ret^n  an 
annuity  under  the  will,  but  must 
take  the  benefit  cum  onere.  Talbot 
v.  the  Earl  of  Radnor.  Page  254* 

examination: 

A  defendant  may  obtain  an  order, 
as  of  course,  to  examine  a  co- 
defendant  after  a  decree;  laring 
just  exceptions.     Van  v.  Corpe.f^ 

EXCEPTIONS. 

1.  When  the  Master,  upon  a  reference 
as  to  the  priority  of  incumbrancers 
reports  against  the  priority  of  a 
particular  party,  and  states  die 
facts  upon  which  he  had  come '  to 
that  conclusion,  the  regular  cburse 
is  to  take  an  exception  to  the 
conclusion,  and  not  to  take  )fex- 
ceptions  to  the  partTcnlar  Hidts, 
because  the  Master's  conclusion 
may  be  correct,  though  parilcfilar 
facts  be  mistaken.  'JSariley^v. 
Hexjoilt.  '  '^  '^"  "28 

2.  Where  one  general  exc^i^d^n, 
consisting  of  several  distinct  Ob- 
jections which  are  specified  as^hie 
ground  of  the  exception,  is  taken 
to  a  report  in  favour  of  a  title,  and 
the  Court  overrules  the  exception 

as 
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as  to  some  of  the  objections,  and 
allows  it.osi  td  •tb649j  ttr^'leposit 
will  be  divided,  /fVAftton  v.  Pea- 
cock.   '  Page  S25 

EfEcbrbfe 

Executors  will  not  be  allowed  to 
charge  for  the  employment  of  an 
agent,  except  under  very  special 
circumstances. 

An  exception  to  the  Master's 
fepprti  by  which  he  had  reduced 
an  executor's  charge  for  the  em- 
ployment of  an  agent  at  5  per 
cent,  to  2^  per  cent.,  over-ruled. 
JVeiss  V.  Dill.  26 


.    EXECUTORY  BEQUEST. 

A  bequest  to  trustees  of  the  test- 
ator's residuary  estate,  with  a  di- 
rection to  apply  so  much  of  the 
interest,  dividends,  and  profits,  as 
may  be  necessary  for  the  mainte- 
.   nance  and  education  of  the  child- 
ren  of  the  testator's  daughter  until 
they  should    respectively  attain 
the  ^e  of  twenty-four,  and  then 
,  .to   divide    the   principal   equally 
between  them,  with  a  gift  over  in 
case  any  of  them  should  die  under 
^,  twenty-four  without  leaving  issue, 
^  is  pot  void  as  too  remote,  but 
^giyea  a^  present  vested  interest, 
^,  with  an  executory  bequest  over  in 
case  of  death  under  twenty-four, 
withoqt  leaving  issue*    Bland  v. 
.'Wiiliam.  411 

V  »1    -:  *  '  ; 

;»  »  'i."   "  ,   • 
;Mi»  .  t'  I.     •     • 

\ 
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t  FAMILY  ARRANGEMENT. 


Construction  of  la  cl«ase  in  a 
kiaj^e  seltikfitekit^ 
A  cburft  of  equity.  wiH  naS 

•  -payqyeaU'tnade  tt^dfei'  a  mistaken 
comftraction  of  a  doiubifulf  clause 
in  a  settlenMOt.  to  bei  rafuncled, 
after  many  years  of  acquiescence 
by  ail  partial  a^d  dfter  ibBjleath 
of  one  of  the  autl^([>;;ftOf  t))|»rs^ 
tlement,  especially  wbf  rf^  ^^3|se- 
quent  family  arraog^ny^i^s  .hf  ve 
proceeded  on  the  footing  p(,  (t^at 
construction.  Cli/lan  t.  C^dcl^n. 

Pag^76 

FOREIGN  COURTS.    J 
See  Injunction,  1» 

FRAUD. 
Where  one  solicitor  is  employed. if)  a 
mortgage  transaction,  he  is  to«  be 
considered  as  solicitor  both  i  for 
mortgagee  and  mortgagor^  |ind 
notice  to  such  solicitor  is  notic4  to 
the  mortgagee;  and  whece  lbe«pli- 
citor  was  himself  the  antbiur  ^  a 
fraud  which  affected  the  utla»  and 
the  fraud  was  committed  under 
circumstances,  apparent  u{>oa  the 
face  of  the  deed  fraudulently  ob- 
tained, which  would  have  exoited 
the  suspicion  of  a  professional 
man,  and  have  led  to  inquiry^  it 
was  held  at  the  Rolls,  lir^l,  that 
the  mortgagee  was  as  fully  affeqted 
with  notice  of  the  actual  fraud, 
as  if  the  fraud  had  been  committed 
by  a  third  person,  and  the  knpw- 
ledge  of  it  acquired  by.  tba.  f^- 
citor.  Secondly,  that  the  circum- 
stances, 
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Btancesi  under  which  the  fhtud 
f»a8  committed,  were  sufficieat  to 
fix  the  mortgagee  with  construc- 
tive notice,  and  that  if,  in  any 
mortgage  or  other  transaction,  a 
partj  does  not  use  the  precautioni 
which  common  prudence  requires, 
to  employ  a  solicitor,  he  is  in  the 
same  situation  with  respect  to 
constructive  notice,  as  he  would 
have  been,  if  he  had  employed  a 
•olicitor. 

The  decision  was  affirmed,  upon 
appeal,  on  the  second  ground,  the 
Lord  Chancdior  being  of  opinion 
thac  the  mortgagee  was  not  fixed 
with  actual  notice  of  the  fraud, 
which,  though  known  of  course 
to  his  solicitor  who  was  the  per- 
petrator of  the  fraud,  it  was 
equally  certain  that  the  solicitor 
would  conceal.  Kennedy  v.  Green. 

Page  699 
See  Gift  to  confidential  agent. 

FREE-SCHOOLS. 

Jurisdiction  of  the  Court  in  regulat- 
ing the  management  of  free- 
schools,  and  controlling  the  con- 
duct of  the  school-masters  of  such 
charitable  foundations.  Attorney- 
General  v.  Governors  ofAtherstone 
School*  544 


GIFT  TO  CONHDENTIAL 
AGENT. 

Qah  by  deed,  subject  to  a  power  of 
appointment  by  the  donor,  from  a 
person  upwards  of  ninety  years  of 
age,  to  a  confidential  agent,  who 


had  for  many  years  been  in  habiu 
of  friendship  with  the  doaor, 
without  the  intervention  of  a  dis- 
interested third  person,  the  solici- 
tor who  drew  the  deed  being  the 
solicitor  of  the  person  who  took 
the  benefit  under  it,  declared  void 
at  the  Rolls ;  but  supported,  under 
all  the  circumstances,  upon  appeaL 
Hunter  V*  Atkine.  Page  1  IS 


HEIR. 

Where  a  real  estate  is  directed  to 
be  sold,  and  a  part  of  the  produce 
is  to  be  applied  to  a  purpose 
which  fails,  and  the  residue  of  the 
produce  is  given  over,  the  heir, 
and  not  the  residuary  devisee, 
will  take  the  sum  intended  for  the 
particular  purpose. 

Where  the  real  estate  is  not 
directed  to  be  sold,  and  the  resi- 
duary gifl  is  not  of  the  produce 
but  of  the  corpus  of  the  estate, 
then  if  a  gifl,  intended  for  a  par- 
ticular purpose  which  fails,  is  to 
be  considered  as  an  exception 
from  the  residuary  gifl,  the  heir 
will  take ;  if  it' is  to  be  considered 
as  a  charge  upon  the  devised  es- 
tate, the  residuary  devisee  will  be 
entitled  to  the  benefit  of  the  failure. 
Cooie  V.  Stationers^  Company.  262 


INFANT  TRUSTEE. 
Where  the  Court,  by  iu  decree,  de- 
clares   that  an  infant  heir  js  a 
trustee,  and  the  right  of  the  par^ 
entitled  to  a  conwyanoe  m  esta- 
blished 
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'  bliflhed  bj  that  decree*  the  Court 
will  at  the  same  time  direct  a  con- 
veyance by  the  infont  heir,  a 
petition  fior  that  purpose  being 
unnecessarj'*     Broom  v.  Broom, 

Page  443 

INJUNCTION. 

1.  Injunction  to  restrain  the  De- 
fendants from  suing  in  Ireland 
upon  a  bill  of  exchange  given  by 
the  Plaintiff  for  a  gambling  debt, 
under  the  circumstances  con- 
tinued. Jurisdiction  of  the  Court 
of  Chancery  to  stay  the  proceed- 
ings of  parties  in  foreign  courts. 
Lord  Poriarlington  v.  Soulhy*  104 

2.  Injunction,  at  the  instance  of 
Parliamentary  Commissioners  for 
cleansing  and  improving  the  river 
Witham  and  its  navigation,  and 
the  drainage  of  the  adjacent  lands, 
against  the  erection  or  use  of  a 
steam-engine  by  parliamentary 
trustees  for  draining  a  particular 
district,  applied  for  on  the  ground 
of  probable  damage  to  the  banks 
of  the  river,  into  which  an  increased 
body  of  water  was  thereby  ex- 
pected to  be  thrown,  and  also  on 
the  ground  of  apprehended  injury 
to  the  drainage  of  the  lands  within 
the  jurisdiction  of  the  commission- 
ers, refused. 

Principles  upon  which  the  Court 
proceeds  in  interposing  by  injunc- 
tion between  public  companies  or 
trustees  in  cases  of  apprehended 
mischief  or  nuisance.  Rippon  v. 
r.  Hobwt.  174 

.9c  Where  the  lord  of  a  manor,  who 
'  chtiMsagmnst  the  tenants  the  right 


of  property  in  the  mines  within 
the  manor,  has  stood  by  for  a  long 
period  and  allowed  the  tenants, 
without  objection,  to  work  the 
mines  and  to  expend  large  sums 
of  money  upon  their  mining  oper- 
ations, the  Court  will  not  assist 
him  by  making  a  decree  for  an 
injunction  or  account  against  the 
tenants,  but  will  leave  him  to  his 
legal  remedy. 

Distinction  between  the  eases 
in  which  the  right  to  an  account 
is  incident  to  the  injunction)  and 
those  in  which  it  is  independent  of 
that  relief. 

Peculiarity  of  the  case  of  mines 
in  this  respect. 

The  right  to  an  account,  even 
in  the  case  of  mines,  may  be  lost 
by  lachei.    Parrott  v.  Palmer^ 

Page  682 

INTEREST. 

Interest  not  allowed  on  a  judgment 
debt  in  the  Master's  office,  when 
an  action  at  law  had  not  been 
brought  by  the  creditor  on  the 
judgment.   Gaunt  v.  Taylor.    302 


JUDGMENT. 
See  Interest. 

JURISDICTION. 

1.  Injunction  to  restrain  the  de- 
fendants from  suing  in  Ireland 
upon  a  bill  of  exchange  given  by 
the  plaintiff  for  a  gambling  debt, 
under  the  circumetanoea  con« 
tinued.    Jurisdiction  of  the  Court 

of 
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of  Chancery  to  stay  the  prooeed- 
inga  of  parties  in  forctgn  courts. 
Lotd  PofittrHngton  v.  SouiS^lf)^ 

2.  Where  in  a  marriage  sfililemeot  a 
power  of  appointment  by  will, 
signed,  s^alecli  piul^l|9h?4»  and  de- 
clared in  the  presence  of  two 
witnesses,   is  given  to   the  wife, 

'  notwfttistanding    her    coverture, 

'  and  ah  instrument  afterwards  ex- 
ecuted  by  the  wife  is  proved  as  a 
will,  this  Court  is  concluded  by 
the  decision  of  the  Ecclesiastical 
Court'  that  the  instrument  pro- 
pounded ia  a  wiUf  jernd  is  bound  to 
consider  it  as  a  valid  execution  of 
the  power,  if  the  instrument  be 
proyed  in  this  Court  to  have  been 
executed  with  the  formalities  pre- 
scribed by  the  power.    Douglas  v. 

^  Cooper.  Page  378 
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LANDLORD  AND  TENANT. 

five  usual  covenants  between  land- 
lord and  tenant  will  not  extend  to 
tcbvefrants  in  restraint  of  trade; 
and  the  stipulation  that  the  pre- 
ttiises  should  not  be  converted  into 
tk  -sehool  does  not  imply,  and  can- 
^n6t  be  extended  to  a  restriction 
against  the  carrying  on  of  other 
trades.     Van  v.  Corpe.  269 

l.'WIiere,  in  an  agreement  for  the 
lease  of  a  house  to  be  granted  by 
the  defendants  to  the  plaintiff,  it 
'  was  stipulated  that  the  lease  should 
^ntain  the  usual  covenants  be- 
tween '  landlord   and  tenant,  and 


i^ttha  hD«6e'«hiduUl  iM  be  66d^ 
"tei-i)ed'iiit<»  ci<otM>ol>  it  w  ininiiB- 
'  tetial  *#tiiflher'«h>e  Plaituiff  had  or 
'  hafd  hot  notice'  that  the  Defend- 
ants d*eriir«d  fbeir  titl^  aader  a 
]esis«  fWmi  iriiotherr  pebetsbecattae 
the  agreement  amotttttS'  to  i^  i>e- 
pre^entatiMi  oo   the  part  oY  the 
defendants    that  -they    were   at 
liberty  to  graat  a  leas^  «6HftfeHti- 
ably  to  the  terms  of  the  agreem^t. 
Van  ▼.  Corpe.  Page  ^9 

2.  If  an  agreement  for  «  lease  <oMi« 
tain  no  stipulation  as  to  covenants, 
the  party  agreeing  to  tafte  the 
lease  has  a  right  to  a  lease  con- 
taining only  usual  covenants,  and 
a  restriction  against  partieufer 
trades,  not  being  a  usual  covenant, 
cannot  be  introduced  into  the 
lease.    Propert  v.  Parker.       2B0 

3.  A  party  who  enters  into  an  agree- 
ment for  an  underlease,  without 
inquiring  into  the  covenants  of 
the  original  lease,  has  constructive 
notice  of  all  usual  covenants  in 
the  original  lease. 

Quaret  whether  he  has  such 
notice  of  unusual  covenants. 

But  where  a  party  entered  into 
an  agreement  with  a  lessee  for  an 
underlease,  and  informed  hini'  bf 
the  nature  of  the  business'  wbitli 
he  meant  to  carry  on  in  the'plfe- 
mises,  and  the  lessee  did  not 
'  apprise  him  tb^t  th^f e  wa^  a  cove- 
nant in  the  original  lease  prohibit- 
ing such  business,  the  sHence  or 
the  lessee  was  equivalent  to  a 
representation  that  there  was  no 
such  prohibiting  covenant  Flight 
V.  Barton.  282 

4.  It 
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4.  k  ii  iJhe-dutyof  alcpler/ii)p:'O0n- 
.  IrafitiDg  for  ao.uoderieai^.  to  inhvm 
.  hiiQAeK*  of  ibt  Q9f«ermiit»  itaeoMiined 
jA  th0  origipol*  1q^0  ):  and)  if  he 

pitop«ri^9^}i^  will.he  bfluod  by 

WiiQve  .the  original  lease  oon- 

:  I  tallied  uiui^iiaI  covenaals^  and  the 

idofonidant.'^wtQred  into  aoagtee- 

tviao^.with  the  plaintiff  for  an  un- 

i'.lea«e»'and  took  possession  of  the 

..Uarpr^mis^fl^  no  reference  to  co«» 

^vaoaptfi  being  made  in  tlie  agree- 

Qsenl^,  but  the  defendant's  solicitor 

.baying    had    an    opportunity   of 

<,i^pi»cting  the  original  lease,  it 

i.w.as  be)d  that  the  defendant  was 

^b^und  to  accept  a  lease  with  the 

.  unusual  covenants  contained  in  the 

.'  original  lease.    Couer  ^.  Collinge. 

Page  283 

'  LEGACY. 

\Yhere  a  specific  legacy  is  pledged 
pr  charged  by  the  testator,  the 
specific  legatee  is  entitled  to  have 
Ijis.legacy  redeemed  or  exonerated 
by  tbe  executor  ;  and,  if  the  ex- 
,^^lor  fail  to  perform  that  duty, 
,,fh^ specific  legatee  is  entitled  to 
,  cqo^pen^ation  to  the  amount  of  his 

•  lfi9^<^yji  ^u(  ^^  (he  general  assets 
.  0)^,the  testator.    Knight  v.  Davis. 

*  fj    '   »  ,  S58 

'"'      'LEGACY  DUTY. 

An  instrument,  vesting  property  m 
trustees  for  the  benefit  of  the 
grantor  for  his  life,  and  after  his 
decease  for  the  benefit  of  other 
persons,  with  a  power  of  revoca- 


tien^  is   <u)t   testamentary, '  and, 

.  ^consequeotly,  not  liable  to  the 

i  payment' of'  legacy  duty.     Tomp^ 

v  son  V.  Brmtone*  Pag^  S3 

LIMITATIONS. 

The  lord  of  the  manor  is  barred  by 
the  statute  of  limitations  from 
entering  for  a  forfeiture  -after 
twenty  years.  Whiftor^  N.^^JPea- 
cock.  325 

LORD  OF  MANOE,],  '  , 
See  KocoviHT.      ■    "'• 
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LUNATIC. 

1.  Order  made  by  the  Lord  Chan- 
cellor as  protector  under  the  3  &  4 
W.  4.  c.  74.  to  enable  a  quasi 
tenant  in  tail  in  remainder  of  a 
sum  of  stock,  of  which  the  tenant 
for  life  was  a  lunatic,  to  dispose 
of  the  fund.  In  th^  maiUrf  df 
Yea.  24« 

2.  The  Court  has  no  jurisdifction  • 
under  the  L  W.  4.  c.  65.  and  3i&,4 
W.  4.  c,  74.,  to  authorise  the  fioin- 
mittee  of  the  estate  of  a  lunafic 
tenant  in  tail  in  possession  to  gr^t 
leases  of  the  lunatic's  estate  for -a 
term  of  twenty-one  yearv,  so  asito 
bind  the  remainder-men.  Jn  the 
matter  of  Starkie.  247 

3.  Order  made  for  payment  out  of 
Court  of  a  sum  of  Stock,  of  wiiich  [ 
the  petitioner  was  quasi  tenant  Jb 
tail  in  possession  under  a  settle- 
ment, on  his  producing'  the  d|sad 
enrolled,  or  an  affidavit  of  tbf 
enrolment  of  the  deed,  ifhefeby, 

>n 
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in  pursuance  of  the  provisions  of 
the  ^  &  4  W.  4<.  c.  74.  f.  71. >  he 
had  barred  the  estate  tail^  and  re- 
mainders over  in  the    stock  in 
question.  In  the  matter  of  8m^e* 

Page  249 
4.  The  3  &  4  fT.  4.  c.  74.  does  not 
authorise  the  Lord  Chancellor, 
when  the  tenant  in  tail  in  posses- 
sion ift  in  a  state  of  hopeless 
lunacy,  to  consent  to  the  first 
tenant  in  tail  in  remainder  barring 
the  subsequent  limitations,  even 
for  the  purpose  of  preventing  the 
settled  estate  from  going  over  to 
collateral  relations.  In  the  matter 
of  Blevdit.  250 


MISJOINDER  OF  PLAINTIFFS. 
See  Discovery. 


MORTGAGE. 

A  mortgage  is  made  of  the  manor 
and  lands  of  S.  and  other  valu- 
able estates,  to  secure  a  debt 
of  80,00(tf.  and  interest.  The 
mortgagor  dies  intestate,  leaving 
the  debt  wholly  unpaid ;  and  his 
heir  being  pressed  to  pay  off 
S0,000{.,  part  of  the  80,000/., 
procures  a  person  to  advance  the 
sum    required  for  the    purpose, 

'  and  the  original  mortgagee 
thereupon  joins  with  the  heir 
of  the  mortgagor  in  a  deed  con- 
veying the  manor  and  lands  of 
S*  to  the  person  making  the  ad- 
vance»  subject  to  a  proviso  for 
redemption  at  the   end  of  five 


years,  beiqg  m  equity  of  cedemp- 
tion  altogether  different  from  the 
prior  equity  of  Kdemptioo,  and 
th»  interest  reserved  beiag  5  per 
cent,  instead  of  4^  per  cent., 
which  was  the  rate  reserved  in 
the  original  mortgage,  •  TMs  is 
in  effect  a  new  mortgage  by  the 
heir,  and  the  30,000/.  is  thereby 
constituted  his  personal  debt. 

The  same  mortgagor  made 
another  mortgage  of  gavellcind 
lands,  which,  upon  his  deadb  jii- 
testate,  descended  to  bis  Iwo 
brothers  as  coparceners.  The 
elder  brother,  who  was  tbe  com- 
mon law  heir  of  the  mortgagor, 
purchased  of  the  other  brother 
his  moiety  of  the  gavelkind  lands, 
and  covenanted  with  him  to  pay 
the  whole  mortgage-money.  He 
did  not  thereby  mdce  the  mott- 
gage-money  his  personal  debt. 
Barham  v.  The  Earl  of  Thanet. 

PageS07 

MORTMAIN. 
A  bequest  of  money  to  a  charitable 
institution  <<  towards  building 
almshouses  to  the  said  insthu- 
tion,"  \%  prinii facie  a  beqdetefor 
buying  land  and  buikifng  upon  it, 
and  consequently  void  under  the 
statute  of  mortmain.  But  v^ter 
dehors  the  will  may  be  looked  ift 
for  the  purpose  of  placing  'the 
Court  in  the  situation  of  tlifrtes- 
tator  in  order  to  determine 'whe- 
ther the  testator  contemplated 
building  upon  land  already  in 
mortmain,  or  to  be  acquired  by 
other  means  than  the  appliqition 

of 
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of  the  legacy:  Held,  in  the  par- 
ticular case,  that  the  intrinsic 
evidence,  so  admitted,  was  in- 
sufficient to  support  the  bequest. 
GMeit  r.  Hobton.  Page  510 

MOTION  (ABANDONED). 

See  Costs. 


NEW  TRIAL. 
Upon  the  trial  of  an  issue,  a  bill  of 
exceptions  for  an  alleged  mis- 
direction of  the  Judge  will  not 
lie ;  but  the  regular  course  is  to 
apply  to  the  Court  which  directed 
the  issue  for  a  new  trial.  Arm» 
strong  V.  Armstrong,  52 

NEXT  OF  KIN. 

Trust  in  a  marriage  settlement,  to 

raise  a  sum  of  money  charged  on 

the  settled  estate,  at  the  end  of 

twelve  months  from  the  decease 

of  the  survivor  of  the  husband 

and  wife,  and  to  pay  the  same  to 

the  executors  or  administrators  of 

the  wife:  Held,  upon  the  whole 

«cope  and  context  of  the  instru- 

.   meat,  a  trust  for  the  next  of  kin 

'  of  the  wile,  although  she  died  in 

the  husband's  lifetime.    Bidmer  v. 

Jay.  197 

fl.  A  testator  bequeathed  part  of  the 

'  tesidue  of  his  property  to  trus- 

'^  teea^  in  trust  for  his  daughters 

daring  their  lives,  and  after  their 

Tespecdve     deceases,    for    their 

children,  and  in  case  there  should 

be  no  children  of  his  daughters 

respectively,  in   trust  for   such 


person  or  persons  as  should 
happen  to  be  his  next  of  kin  ac- 
cording to  the  statute  of  dis- 
tributions: Held,  that  upon  the 
death  of  a  daughter,  who  sur- 
vived the  testator,  without  issue, 
her  share  went  to  the  persona 
who  were  the  testator's  next  of 
kin  at  her  death.  Butler  v.  Bmsh- 
neU.  Page  232 

NOTICE. 
See  Fraud. 


PAROL  EVIDENCE. 

A  bequest  of  money  to  a  charitable 
institution  '<  towards  building 
almshouses  to  the  said  institu- 
tion," is  primdjade  a  bequest  for 
buying  land  and  building  upon  it, 
and  consequently  void  under  the 
statute  of  mortmain.  But  matter 
dehors  the  will  may  be  looked  at 
for  the  purpose  of  placing  the 
Court  in  the  situation  of  the  tes- 
tator in  order  to  determine  whe- 
ther the  testator  contemplated 
building  upon  land  already  in 
mortmain,  or  to  be  acquired  by 
other  means  than  the  application 
of  the  legacy :  Held,  in  the  par- 
ticular case,  that  the  extrinsic 
evidence,  so  admitted,  was  in- 
sufficient to  support  the  bequest. 
Gibhtt  V.  Hobson.  510 

PARTNERSHIP. 

1.  By  the  terms  of  the  articles  of 
agreement  usually  entered  into 
between  the  Postmaster-General 

and 
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aod  the  persona  supplyiqg /b(^»^ 
for  the  mail  coaches,,  the  l?f»ti- 
master-General  cajanot  exeroi^ 
the  power  of  nomioat,ing  ayfiew 
party,  to  perform  neglect^  ^^9 

.  for  which  provision  ia^n«de  in  tb^ 
artides^  nvithput  notice  to  all  tbe 
parties  to.  the  agreementy  who 
lifwe  the  (Option  of  performing  the 
neglecled  duty  themselves. 

A  bill  for  arv  aocmint  by  a  sub- 
8titutQ4  .99"^*  9tf  whose  tiomin- 
atton  the  Postmaster-General  had 
give* '09  niftice  to  one  of  the  De- 
l^d^mtSy  an  original  contracting 
pfM;ty»  wbo  was  entitled  to  'the 
qptipn  of  performing  the  neglected 
4ttly  himselfy  was  therefore  dis- 
inisseil  at  the  original  hearing; 
b|U  the  decision  was  reversed 
up4^i^  appealy  upon  the  ground 
thM*  although  no  notice  had  been 
giv«n  by.  the  Postmaster-General, 
the  defendant  knew  of  the  nomi- 
nation ef  the  plaintiff,  and  that 
his  comUictwas  equivalent  to  a 
waiver  of  the  option.  Lovegrove 
V,  N^l^M*  Page  1 

%  An  agreement  for  a  secret  part- 
nfrship  is  a  contravention  of  the 
Uws  made  for  regulating  the 
business  of  a  pawnbroker,  and 
no  Jegid  pattnership  is  thereby 
coastituUsdr  Armsirong  v.  Arm- 
Strang*  ^^ 

PAWNBROKERS. 
See  PAaTNaasHiPy  2« 

PIN-MONEY. 
A  wi£». cannot  reoover  i»ore  than  a 
year^  Acreara  of  pin-money  after 


!  Ifng  MqttiesQfSf^e  iii'dM^feoaipt 

I  «^  .^.  bf  faer.  luwbaBdi  MMdib- 

i  RWUM^qg  4<4fni(  !«Pdei  l»f  ib^wife 

!dtti;ing  \thv^  iHmUaaA'a  liGsHiase, 

I  and  a  prm^ive  naade  bf  fth«  iuuh 

band  tj^t  «b^  •h0^Id  Jiava  ma 

equivalonti    such  ^prooiise  mty 

'  under  the  cir^msrapce^amowi%' 

ing  to  an  undectakiag  to  f  qr  the 

arrears.     Thrufp  n  fUxfmmm 

,  PLEADING.  ^ 

1.  Upon  a  bill  filed  fay  tcutfeoa  A» 
the  directions  of  the  Ctmit  is 
execution  of  the  tmata  of  a  wiU» 
if  the  trustees  have  Aotiee  af  wmf 
doubt  as  to  the  title  of  the  km^ 
tator  to  a  part  of  the  eMafee 
devised,  the  person  who  may  ba 
benefited  by  that  doubt  is  pit^etly* 
made  a  defendant  to  the  wAf 
and  the  Court  will  not  proceed  to* 
the  execution  of  the  trusts  of  tha< 
will  until  that  doubt  ia  nmoved^ 
either  by  a  proceedii^  at  law,  ati 
by  such  other  course  of  roqiny. 
as  the  Court  may  think  pimperUo 
direcL  TMot  v.  The  Eari  ^ 
Radnor.  SMi 

2.  If,  in  a  bill  for  discovery  m^k^^i 
the  defence  to  an  actio%  a  fdw^ii 
tiff,  who  is  not  a  party  to*-  tftr^ 
record  at  law,  be  jamtd  Mltb4:4iui 
plaintiffs,  tlie  defendanta  an  akea 
action,  the  bill  is  damoiiaMi  m^.  1 1 

Certain  bills  of  ecchaage^n 
second  parts  of  which  wen 
payable  to  the  order. e^  tliO' 
treasurer  of  the  royal  tteamry 
Poriugalf  were  accepiadl  •  bjr 
bankers  in  L^uhn^  onbehalfaTa 

^usteaiir 
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iifterealed  **  i^ocK  BBtt  ii^  obe  of 
the  sobiid^ibMr't^  ia  fodti  i4iMd 

ttiKler  Ae^egenty  or  Don  Mi^aei. 
>Afl#r  ifae  expylSMii  of  D6n 
^Mlgudi  «Mdi  ihti  eMabH^bmeht  of 
fltmnft  MofHitf  at  Qtieen  off  jPb>*- 
iii^dlv  ibe  '8^«;6mi  parts  of  the  bHln 
in  qttestSoir  Wei«  iodorsed  by  the 
hisasurer  of  the  royal  treasury  of 
Portugal  (the  same  individual 
who  filled  that  office  at  the  time 
lAeiDCheUlla^n^ere  drawn)  to  an 
agei|t  of  the  Queen  of  Foriugal, 
and  by  that  agent  were  presented 
ftv*  payment  to  the  bankers.  The 
baakeii  refused  payment  on  the 
g0Mnd  that  they  had  reason  to 
doubt  whether  the  indorser  was 
the  officer  to  whose   order  the 

4 

biib^  were  meant  to  be  payable, 
and  whether  he  had  any  property 
orinteiest  in  the  bills ;  and  an 
aeiien  was  thereupon  brought  by 
the  indorsee  against  the  acceptors 
to  lecoTer  the  amount. 

To  » bill  filed  by  the  bankers 
the  acceptors^  and  by  the  cus- 
tomer on  whose  behalf  they 
aocepled  the  bills,  against  the 
inAersfe»  aed  the  Queen  of  Portu- 
gaA  pvaying  for  a  discovery  in 
aiAof'.the  dcfimce  to  the  action, 
a  iitDonnHBioti  to  ezemine  wit- 
nesses Ataoad,  and  an  injunction, 
adamamff  was  aNowed,  on  the 
getead  ef  misjoinder  of  plaintifi 
who  were  defendants  in  the 
aoltea»  bat  who  had  ne  interest, 
except  as  agents,  in  the  subject* 
metier  q£  the  euil  with  a  plainliff  | 


I  >Hio  was  no  party*  to  the  action, 

'  bttt  kubstantialfy  interested  in  the 

i  «iibj^6t!-nmtter  6f  the  suit. 

I  '  'WheAer  tfie  bill  was  not  de- 

murradle  on  the  ground  of  the 

'  Queen  of  Portugal  having  been' 

Improp^y  made   a  Defendant, 

quiBre.    OlyH  r.  Scares, '    '    '   '  i 

Page  «^ 


'!? 


POLICYv      !      =/. 
See  VoLWHTAaY  Dwui,  k  -  ^  '-> 

FOSTMASTER-GBNEIIAL.    . 
By  the   terms  of  the   artiidles  ^ 
agreement  usually  entered  iufoi 
between  the  Postmaster-Genertil* 
and  the  persons  supplying  horses' 
for  the  mail  coaches,  the  FesN' 
master-General   cannot  esterciie^ 
the  power  of  nominatiog  a  aeW 
party  to  perform  neglected  daty, 
for  which  provision  is  made  in  the ' 
articles,  without  notice  to  all  the 
parties  to    the  agreement,  who 
have  the  option  of  performing  the 
neglected  duty  themselves. 

A  bill  for  an  account  by  a  siib-* ' 
stituted  party,  of  whose  nomin- 
ation the  Postmaster^Generai  had 
given  no  notice  to  one  of  the  ie* 
fendants,  an  original  contracting 
party,  who  was  entitled  to  the 
option  of  performing  the  neglect-  * 
ed  duty  himself,  ifras  therefore 
dismissed  at  the  original  hearing ; 
but  the  decisioni  was  reversed 
upon  appeal,  upon  the  ground 
that,  although  no  notice  had  been 
given  by  the  Postmatter-Oeneral, 
the  defendant  knew  of  the  nomi- 
nation  of  the  plaiatiiT^  and  that 
3C  hU 
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his  conduct  was  equivaleot  to  a 
waiver  of  the  option.  Ltovegrove 
V.  Nelson.  Page  1 

POWER. 

1.  Where  the  Court  directed  a  deed 
of  appointment  as  to  the  respect- 
ive interests  of  a  father  and  his 
children  to  be  made  within  a 
limited  timej  and  a  deed  was  ex- 
ecuted within  the  time,  containing 
a  power  of  revocation ;  it  was 
held,  that  the  intention  of  the 
Court  was  defeated,  and  that  the 
deed  was  consequently  void* 
Piper  V.  Piper.  159 

2.  Where  a  power  is  by  will  given 
to  a  trustee,  which  he  neglects  to 
execute,  the  execution  of  the 
trust  devolves  upon  the  Court ; 
but  if,  in  the  events  which  happen, 
the  intended  trustee  dies  before 
the  time  arrives  for  the  execution 
of  the  trust,  and  the  trust  there- 
for fails,  the  testator  is  to  be  con- 
sidered as  having  so  far  died 
intestate.     Ray  v.  Adams,       2S7 

9.  Where  in  a  marriage  settlement 
a  power  of  appointment  by  will, 
signed,  sealed,  published,  and  de- 
clared in  the  presence  of  two 
witnesses,  is  given  to  the  wife, 
notwithstanding  her  coverture, 
and  an  instrument  afterwards  ex- 
ecuted by  the  wife  is  approved  as 
a  will,  this  Court  is  concluded  by 
the  decision  of  the  Ecclesiastical 
Court  that  the  instrument  por- 
pounded  is  a  will,  and  is  bound 
to  consider  it  as  a  valid  execution 
of  the  power,  if  the  instrument  be 
proved  in  this  Court  to  have  been 


executed  with  the  formalitiea  pre- 
scribed by  the  power.  Dou^as 
v.  Cooper.  Page  S78 

4.  A  general  gift,  to  operate  as  an 
execution  of  a  power,  oust  either 
refer  to  the  power»  or  to  the  sub- 
ject of  it ;  and  a  reference  to  part 
of  the  subject,  or  to  some  of  many 
subjects  of  the  power,  will  not  be 
sufficient  to  make  a  will  operate 
as  an  execution  of  the  power, 
where  there  is  no  other  indication 
of  an  intention  to  execute  it. 
Hughes  v.  Turtier,  €66 

PRACTICE. 

1.  Upon  the  trial  of  an  issue,  a  bill 
of  exceptions  for  an  alleged  mis- 
direction of  the  Judge  will  not 
lie ;  but  the  regular  course  is  to 
apply  to  the  Court  which  directed 
the  issue  for  a  new  trial.  Arm- 
strong v.  Amutrong.  58 

2.  Injunction  to  restain  the  Defend- 
ants from  suing  in  Ireland  upon 
a  bill  of  exchange  given  by  the 
plaintiff  for  a  gambling  debt,  ooder 
the  circumstances  continued. 
Jurisdiction  of  the  Court  of 
Chancery  to  stay  the  proeeed- 
ings  of  parties  in  foreign  courts. 
Lotd    Portarlington  v.    SoMy. 

104 

3.  The  insufficiency  of  the  fund  to 
pay  the  debts  is  the  only  oaie  in 
which  the  plaintiff  in  a  creditor's 
suit  is  entitled  to  bis  oosts  as 
between  solicitor  and  elieot. 
Brodie  v.  BoUon.  510 

4b  It  is  contrary  to  the  practice  of 
the  Court  to  permit  a  second  re- 
hearing before  the  Great  Seal  un- 
less 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


74S 


less  under  special  circumstances 
Mouiley  v.  Carr.  Page  205 

And  see  the  order  made  in  that 
cause.  291 

5.  A  defendant  may  obtain  an 
order,  as  of  coarse,  to  examine  a 
co-defendant  after  a  decree, 
saving  just  exceptions.  Van  ▼• 
Corpe.  269 

PRINCIPAL  AND  SURETY. 

I.  A.  and  B.  executed  a  joint  and 
several  bond,  to  secure  a  sum  of 
money  with  interest  to  W. ;  sub- 
sequently to  the  deaths  of  A*  and 
W.9  the  executors  of  W.  obtained 
from  B.9  as  principal,  and  from 
C  as  surety,  another  bond  to 
secure  a  part  of  the  money  then 
due  on  the  original  bond,  with  in- 
terest. No  payments  were  ever 
made  in  respect  of  the  first  bond, 
but  after  C.'s  death  the  second 
bond  was  paid  off  out  of  C.'s 
estate,  and  his  representatives 
thereupon  procured  the  original 
bond  to  be  assigned  to  them: 
Held,  on  a  suit  to  administer  the 
estate  of  A.^  that  C's  represent- 
atives were  entitled,  by  virtue  of 
the  assignment,  to  rank  as  spe- 
cialty creditors  of  A*%  estate,  in 
respect  of  the  payments  made  by 
C.  or  his  estate  on  the  second 
bond,  to  the  extent  of  the  penalty 
in  the  assigned  bond.  Hodgson 
r^  Skato*  183 

&  In  general,  a  release  to  the  prmci- 
pal  debtor,  is,  in  equity,  a  release 
to  the  surety ;  but  if  the  surety 
has,  previously  to  the  release 
given  by  the  creditor,  paid  part 


of  the  debt,  and  given  a  security 
for  the  remainder,  the  general 
rule  will  not  apply,  but  the  cre- 
ditor, notwithstanding  the  release, 
will,  in  the  absence  of  evidence 
to  the  contrary,  retain  his  right 
against  the  surety.  Hall  v.  Hutch" 
ons»  Page  426 

PROTECTOR  OF  SETTLE- 
MENT. 

Order  made  by  the  Lord  Chancellor 
as  protector  under  the  3  &  4t  fV» 
4.  C.74.  to  enable  a  quasi  tenant 
in  tail  in  remainder  of  a  sum  of 
stock,  of  which  the  tenant  for 
life  was  a  lunatic,  to  dispose  of 
the  fund.    In  ike  maUer  of  Yea. 

245 

PUBLIC  COMPANIES, 
See  Imjumction,  2. 


REHEARING. 
It  is  contrary  to  the  practice  of  the 

Court  to  permit  a  second  rehear- 
ing before  the  Great  Seal,  unless 
under  special  circumstances. 
Mousley  v.  Cam  205 

And  see  the  order  made  in  that 
cause.  291 

REMOTENESS. 
A  testator  bequeathed  the  residue 
of  his  personal  estate  to  trustees 
in  trust  for  his  daughter,  and 
after  her  decease,  for  all  and 
every  the  child  or  children  of  his 
daughter,  share  and  share  alike, 
3  C  2  when 
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when    they  should    respectively 
attain  twenty-one,  with  nahite- 
nance  in  the  mean  time ;  and  in 
case  any  of    the    said   children 
should  die  under  twenty-one,  and 
have  one  or  more  child  or  children 
who  should  stirvive  the  testator^s 
daiighter»    and   Ihre    to     attain 
twenty-one>  soch  child  or  chil- 
dren to  be  entitled  to  hts  or  their 
parent's   share:    provided   also, 
that  in  case  any  child  or  children 
of  bis  daughter  should  die  before 
attaining  twenty-one,  the  share 
^    or  shares  of  such  child  or  children 
should  go  to  the  survivor  or  sur- 
vivors, and  the  issue  of  any  de- 
ceased   child    or    children    who 
should     marry   and    die    under 
twenty-one,  to  be  equally  divided 
between  them  if  more  than  one, 
thd  issue  of  any  deceased  child  or 
children  to  stand  in  the  place  of 
the    parent  or  parents ;    with  a 
limitation  over,    provided    there 
should  be  no  child  of  his  daugh- 
ter, or  there  being  any  such,  no 
one  of  them  should  live  to  attain 
twenty-one,  nor  leave  any  issue 
who  should  live  to  attain  that  age : 
Held,  that  the  limitation  over  was 
intended  to  take  efiect  only  on 
feiilure    of    grandchildren     who 
should     survive     the     testator's 
daughter,  and  not  live  to  attain 
twenty-one,  and   was,  therefore, 
not   too    remote.        Trkkey   v. 
Trickey.  Page  560 

REPUBLICATION, 

M.  D*  by  a  codicil  to  her  will,  duly 
attested  to  pass  real  estate,  re- 


voiced  an  annuity  given  by  ber 
\f\Wx  aiid  after  recidogthat  one  of 
the  tmitee*'  fltanediB  ber  wIS  was 
'  deAd,  lAe  revoked  Ae  estates  and 
powers  given  by  her  will  10  such 
deceased  trustee,  and  devised  the 
sam6  to  a  new  trustee,  thereby 
placing  the  new  trnktee  in  the 
place  and  iCead  of  lite  dAoeAiKJd 
trustee,  as  trustee  for  the  pur- 
poses of  her  wtsA  win.  She  then 
gave  a  Jegacy  to  the  neir  trailee» 
in  consideration  of  hit  taUng^  oo 
himself  the  trusts  thereby  in  him 
reposed,  and  she  revoked  a  legacy 
given  to  the  deceased  trustees 

Held,  on  a  rehearingy  that  this 
codicil  did  not  operate  as  a  re- 
publication of  the  testatrix's  will, 
so  as  to  pasa  an  estate  purchased 
between  the  date  of  the  will  and 
the  date  of  the  codicil.  Hughes 
V.  Turner.  Page  €66 

RESIDUARY  DEVISEE. 

Where  a  real  estate  is  directed  to 
be  sold,  and  a  part  of  the  produce 
is  to  be  applied  to  a  purpose 
which  fails,  and  the  residue  of  the 
produce  is  given  over,  the  heir, 
and  not  the  residuary  devisee, 
will  take  the  sum  intended  for  the 
particular  purpose. 

Where  the  real  estate  -ti  -not 
directed  to  be  sold  and  th&vhsi- 
duary  gifl  is  not  of  the  pfbdilce, 
but  of  the  corpus  of  Ihe  ^MAte, 
then  if  a  gift,  intended  ibr^^liar- 
ticular  purpose  whfch  -ftyl^lt  to 
be  considered  as  an  exe^fMlon 
from  the  residuary  ^,  the* 'heir 
will  take ;  if  it  is  to  be  eonsidared 


1. 
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flui  a  charge  upon  th^  df^vised  fie- 
taief  the  ra8idttary  devisee  twill  be 
eatidiedto^eib^efitpflbe  faitare. 

.'  M   '  i  P^ge262 


'«»'.. 


.   ,  REVERSION. 

iTbejpiirchaae  of  a  reversion  at  an 
7  i^nderyalue  vat  set  aside,  and, 
.  ,vr^4^  th0  specAal  circumstances, 
,  jwaa  set  aside  with  costs.  Bawtree 
.:   y^'WaUon.  339 

REVOCATION. 

A  married  woman  having  a  power 
'  to  appoint  personal  estate,  held 
in  trust  for  her,  by  her  last  will 
and  testament,  notwithstanding 
•  her  oovertore,  made  a  will  in  ex- 
ercise of  her  power  during  the 
life  of  her  husband.  She  survived 
her  husband,  and  afterwards  took 
an  assignment  from  her  trustee  of 
the  personal  estate  to  herself. 
This  assignment  does  not  operate 
as  a  revocation  of  the  will. 
eUngh  v.  Clough.  296 


,  ( ♦ 


,  .  ,  SALE. 

Where  the  testator  directs  a  sale 
-•('.wij^  ffU  .convenient  speed  after 
ihJSv  death  and  direcU  the  produce 
.  I  .Id  b^,  invested  and  the  dividends 
•  is^  be  paid  to  one  for  life,  and  the 
.  laad  remains  unsold,  the  Court 
..•  considers- twelve  months  as  a  rea- 
r.  ivonaUe  time  within  which  the  es- 
■-  tBtea.  ooght  to  have  been  sold 
i.  .add  the  produce  invested,  and 
vr  will  give  to  the  tenant  for  life  the 


.  r?i^  0^  the  unsold  estate  from 
,  that  time*     Vickers  t.  Scoit. 

Page  500 

SATISFACTION. 

A  testator  under  his  wife's  appoint- 
ment, Fas  entitled  to  her  resi- 
duary estate,  charg^  with  Jier 
pecuniary  legacies,  inciudipg  one 
of  lOOil  to  «/.,  aad  anothei?  of 
100/.  to  M*  who  was  a  raarvied 
woman,  to  her  separate  use^  in- 
dependent of  her  husband ;  and  it 
was  left  to  his  discretion  either  to 
pay  the  charges  in  his  lifetime  or 
to  direct  them  to  be  paid  by  his 
executors.  He  did  not  pay  them 
in  his  lifetime ;  but  amongst  otl)er 
legacies  which  by  his  will  he 
directed  his  executors  to  ,pay, 
was  a  sum  of  6001.  to  J»  and 
a  sum  of  lOOL  to  Af.,  sot  limit- 
ed to  her  separate  use:  Held 
that  the  sum  of  100/.  given 
to  J.  by  the  appointmient  of  the 
wife,  was  satisfied  by  the  500/. 
bequeathed  by  the  testator ; .  and 
that  the  sum  of  I00/«  bequeathed 
to  Af.  was  in  addition  to  and.  not 
a  satisfaction  of  the  100/.  giveo  to 
her  separate  use  by  the  wife. 
Fourdrin  v.  Gowdey.  $83 

SEPARATE  ESTATE.  ? 
1.  Where  a  married  woman,  having 
separate  estate  and  living  apart 
from  her  husband,  employed  a 
solicitor  in  various  transactions, 
and  promised  by  letters  to  pay 
him,  but  without  referring  to  her 
separate  estate,  it  was  held  that 
her  separate  estate  was  liable  to 
3C  3 
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the  payment  of  the  solicitor's  bill 
of  costs.  Semble,  that  the  sepa- 
rate estate  of  a  Jemc'Covert  is 
liable  in  equity  to  her  general 
engagements,  as  well  upon  an  im- 
plied undertaking  as  by  a  written 
obligation.      Murray    v.    Barlee 

Page  210 
2.  A  wife  cannot  recover  ropre  than 
a  year's  arrears  of  pin-money 
after  long  acquiescence  in  the  re- 
ceipt of  it  by  her  husband,  not- 
withstanding claims  made  by  the 
wife  during  the  husband's  lifetime, 
and  a  promise  made  by  the  hus- 
band that  she  should  have  an 
equivalent,  such  promise  not, 
under  the  circumstancesi  amount- 
ing to  an  undertaking  to  pay  the 
arrears.        Thrupp    v.    Harman, 

513 


SETTLEMENT. 
Where  a  husband  has  married  a  ward 
without  the  consent  of  the  Court, 
the  ward's  interest,  and  that  alone, 
is  to  be  consulted  in  framing  the 
settlement ;  unless  the  subordinate 
purpose  of  protection  against  the 
husband  can  be  accomplished 
without  prejudice  to  the  ward. 

A  settlement  approved  by  the 
Master,  where  no  power  of  ap- 
pointment in  default  of  issue  was 
given  to  the  wife,  but  the  property 
was  given  over  to  her  next  of  kin, 
was  reformed  by  giving  to  the 
wife  such  a  power  by  will  only, 
with  provisions,  that  the  property, 
upon  failure  of  children,  and  in 
default  of  such  appointment, 
should  go  to  her  next  of  kin ;  and 


in  the  event  of  her  surviving  her 
husband  and  having  no  children* 
that  it  should  be  at  her  own  dis- 
posal ;  and  in  the  event  of  her 
marrying  a  second  time  and  hav- 
ing children  of  the  first  marriage^ 
that  she  should  have  a  power  of 
appointing  to  each  child  of  the 
second  marriage  a  sum  not  es- 
ceeding  that  given  to  each  child 
of  Uie  first.    Birkett  v.  HiUert. 

Page  227 
See  Family  Arravokmeht. 

SOLICITOR. 

See  Separate  Estate,  L 
Taxation,  L 

SPECIFIC  PERFORMANCE. 

1.  Where,  in  an  agreement  for  the 
lease  of  a  house  to  be  granted  by 
the  defendants  to  the  plaintiff*,  it 
was  stipulated  that  the  lease  should 
contain  the  usual  covenants  be- 
tween landlord  and  tenant,  and 
that  the  house  should  not  be  con- 
verted into  a  school,  it  is  imma- 
terial whether  the  plaintiff  had  or 
had  not  notice  that  the  defend- 
ants derived  their  title  under  a 
lease  from  another  person,  because 
the  agreement  amounts  to  a  re- 
presentation on  the  part  of  the 
defendants     that    they    were   at 
liberty  to  grant  a  lease  conform- 
ably to  the  terms  of  the  agree- 
ment.    Fan  V.  Corpe.  269 

2.  Where  a  parol  agreement^  varying 
the  terms  of  the  written  agree- 
ment, is  set  up  by  the  defendants 
in  a  suit  for  specific  performance, 

and 
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and  supported  by  evidence  afTord- 
ing  a  presumption  or  suspicion  of 
its  existence,  an  inquiry  will  be 
directed.    Ibid. 

STAMP, 

The  Court  cannot  sanction  an  agree- 
ment between  the  parties,  that  an 
objection  for  want  of  a  proper 
stamp  shall  be  waived  ;  if,  there- 
fore, the  objection  comes  to  the 
knowledge  of  the  Court,  no  decree 
will  be  made  until  the  instrument, 
duly  stamped,  is  produced  to  the 
registrar.     Ovoen  v.  Thomas. 

Page  353 

STATUTES,  CONSTRUCTION 

OF. 

1.  3  &  4  W.if.  c.  74.  In  the 
matter  of  Yea,  245 

2.  1  W.  4.  c.  65.  and  3  &  4  W.  4. 
c.  74.      In  the  matter  of  Starkie. 

247 

3.  3  &  4  Jr.4.  c.  74.  *.71.  In  the 
matter  of  Smythe.  249 

4.  3  &  4  fF.  4.  c.  74.  In  the 
matter  of  Blemitt.  250 

5.  32  H.  8.  c.  34.  Whitton  v. 
Peacock.  325 

6.  1  fV'  4.  c.  60.  *.  8.  In  re  Dear- 
den.  508 

STOCK. 
By  a  marriage  settlement,  the  hus- 
band covenanted  to  secure  to  the 
wife  for  her  life,  is  she  survived 
him,  the  dividends  of  a  sum  of 
4<XXM-  navy  5  per  cent,  annuities. 
The  husband  had  no  stock  in  the 
navy  5  per  cents,  at  the  date  of 
the  settlement,  or  at  any  subse- 


quent period.  By  an  act  of  par- 
liament, the  navy  5  per  cents 
were  converted  into  new  4  per 
cents,  and  it  was  provided,  that  all 
obligations  for  the  transfer  of 
navy  5  per  cents,  should  be  satis- 
fied by  a  transfer  of  105/.  in  the  new 
4  per  cents,  for  every  100/.  in  the 
navy  5  per  cents. ;  and  by  a  sub- 
sequent act,  the  new  4  per  cent, 
annuities  were  converted  into  new 
3^  per  cent,  annuities,  and  it  was 
provided,  that  all  obligations  to 
transfer  the  new  4  pfer  cents, 
should  be  satisfied  by  transferring 
an  equal  sum  of  new  3^  per  cents. 
The  widow  under  .her  settlement 
is  entitled  only  to  a  transfer  of 
105/.  in  the  new  3^  per  cents,  for 
every  100/.  of  the  navy  5  per 
cents,  under  her  husband's  cove- 
nant.   Milxvard  v.  Milvoard. 

Page  31 1 

SURETY. 

A.  and  B.  executed  a  joint  and  seve- 
ral bond,  to  secure  a  sum  of 
money  with  interest  to  W. ;  sub- 
sequently to  the  deaths  of  A.  and 
fF.,  the  executors  of  W,  obtained 
from  B,y  as  principal,  and  from  C 
as  surety,  another  bond  to  secure 
a  part  of  the  money  then  due  on 
the  original  bond,  with  interest. 
No  payments  were  ever  made  in 
respect  of  the  first  bond,  but  after 
C.*s  death  the  second  bond  was 
paid  off  out  of  C's  estate,  and 
his  representatives  thereupon  pro- 
cured the  original  bond  to  be 
assigned  to  them :  Held,  on  a 
suit  to  administer  the  estate  of  A.^ 
3  C  4  that 


1 


7*8 
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that  C.'s  representatives  were  en^*  1  ^  ,^jI}^l^^^oa>Uie  d^satl^.iiCthe 
titled,  by  v|i|u«  pf  |he  iMgm«p|t|  ,^  .faibpr^iWrflMFpvipg  di^ughter^was 
to  rank  as  afpfiail^  S^^Uiys  pf  entit^(^  ^jj^th^ ^p90/. ^ auryivor- 
A.$  est^e^  if)  reff|pift,P^.th«if  ayj  -^.  -s^^n^-f  xcept  as  to  that  share  of  it 
m^tsnia^  by  Cf,  or  ^w  ^sXat^  oii  ^^  »:hic$,  f^«:q|jif^,jU)^  tli^.doo^eaad 
tbe.8e<;ood  bon^i^  tq  the.eateijt  of,.  .  da^Jit^  ,upon  jth^  death  i?f  the 
tho  peoaUy  in  the.aeaigned  bpndi  I  .  spO|  whicli  bi^i^djt^  fi^i^e^'^ 


Uodgfifi  y.  Shan;  ^   .    Page  18i 


iJ 


r. 


<> 


A  mai^ried  woipan,  by  a  testameotary 
,     instrument  made  in  execution  of 
fi  power  contained  jn  her  marriage 
^.,  ^a^iil^tkpnif  gave  2000^.,  subject  to 

..  tbe  life  interest  of  her  husband,  to 
^*iiste^8  upon  trust  for  the  benefit 
of  her  child  or  children,  to  be 
equally  divided  between  them, 
share  and  share  alike ;  but  in  case 
the  20001,  should  become  payable 
before  her  children,  being  sons» 
should  have  attained  twenty-one, 
.  or^  being  daughters,  should  have 
attained  that  age  or  day  of  mar- 
riage, then  in  trust  to  invest  and 
apply  the  interest  to  tlieir  mainte- 
najDce  and  education,  and  when 
they  should  attain  twenty-one  or 
day  of  marriage,  to  pay  to  them 
their  respective  shares  of  the 
principal ;  and  in  case  any  of  the 
children  should  happen  to  die 
before  their  portions  should  be- 
come payable,  then  the  same 
should  go  and  belong  to  the  sur- 
,  vivors  or  survivor  of  them* 

The  testatrix  left  a  sou  and  two 
'  daughters^  all  of  whom  had  attain- 
ed twenty -one  at  her  decease. 
The  son,  and  afterwards  a  daugh- 
ter, died  in  the  lifetime  of  their 
father : 


^  \ 


'if 


o» 


sentativeof  the  deoeaf^jdagi^ter. 


"»«.;• 
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TAXATION. 

The  assignees  or  executors  of  a 
bankrupt  are  not,  under  the  sta* 
tute,  liable  to  pay  the  costs  of 
taxation,  if  more  than  one-sixth 
of  the  bill  of  costs  of  the  solicitor 
is  deducted  on  taxation.  Willasey 
V.  Mashiler* 


TESTAMENTARY  INSTRU- 
MENT. 

An  instrument,  vesting  property,  in 
trustees  for  the  benefit  of  the 
grantor  for  his  life,  and  aftef  his 
decease  for  the  benefit  of  other 
persons,  with  a  power  of  revoca- 
tion, is  not  testamentarjf,  and, 
consequently,  not  liable  to  the 
payment  of  legacy  duty.  Tomp- 
son  V.  Broivne^  '    S2 

TRUSTEE, ..  ,  •;  ^ 
h  Where  a  power  is  by  yiJ[I  given 
to  a  trustee,  which  he.i>^$^  to 
execute,  the  ex^uti^  ..<^  the 
trust  devolves,  ^p^n  il^  ;Q9urt ; 
but  if,  in  the  events  whifhb^f^pen, 
the  intended  trustee  dies  before 
the  tiqne  arrives  for  the  execution 
of  the  trust,  and  the  trust  there- 
fore 
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fore  fidb,  the  tiMator  iii-to  M 
considered  as  havibg  so'  fkt  die4 
intesUle.    Rajf  W  Adatiai  '         ! 

2.  Where  hi  a  trust  deed  fbr  the  sar 
tis&ction  of  debts,  a  discretion  is 

'  vested  in  the  trustees  to  reAise  the 
benefit  of  that  deed  to  any  credi- 
tOTy  although  his  claim  may  be 
lawful,  the  Court  cannot  empower 
the  Master  to  ascertain  who  are 
entitled  to  the  benefit  of  the  deed ; 
but  if  the  trustees  have  no  such 
absolute  discretion,  no  creditor 
can  be  entitled  to  the  benefit  of 
the  deed,  until  he  has  submitted 
his  claim  to  the  investigation  and 
allowance  of  the  trustees,  and 
they  have  allowed  it ;  or  unless 
upon  such  application  the  trustees 
have  refused  to  act  in  the  eaecu- 
tion  of  the  trusts.  Wain  y*  The 
Earl  ofEgmimt.  445 

3.  Where  the  Court,  by  its  decree, 
declares  that  an  infant  heir  is  a 
trustee,  and  the  right  of  the  party 
entitled  to  a  conveyance  is  esta- 
blished by  that  decree,  the  Court 
will  at  the  same  time  direct  a  con- 
veyance by  the  infant  heir,  a 
petition  for  that  purpose  being 
unnecessary.    Broom  v.  Broom. 

443 

4.  The  eighth  section  of  the  1  W, 
^ '    4.  ^.  60.  rdates  to  trusts  only,  and 

'  notto  mortgages ;  and  to  positive 
or  naked  trustees,  and  not  to  con- 
sti^etlve  trustees,  or  trustees  by 
operation  of  law.    In  re  Deardeu. 

508 

See  PtKADiNo,  I. 


▼ian>OR   AlffD   PURCHASER. 

1.  Upon  a  bili  filed  by  the  vendor 
lor  the  specific  performance  of  a 
contract;  it  appeared  that  the  de- 
fendant, in  the  course  of  corre- 
spondence between-the  solicitors, 
imd  upon  a  case  stated  on'  hli^  part 
for  the  opinioA.  <»^  counsel,  ex- 
pressed himself  williuff  to  accept 
the  title,  if  a  particular  objection 
then  referred  to  were  removed. 
That  objection  not  beihgremi^ved, 
the  bill  was  filed,  and  the  Court 
ruled  that  the  reference  id  the 
Master  as  to  the  title  must  i>e  in 
general  terms,  and  not  confined 
to  the  particular  objection.  'Les" 
iurgeon  v.  Martin.         Page  255 

2.  An  engagement  by  A.  to  answer 
the  draf^  of  J9.  for  payment  of  a 
debt  due  from  B,  to  C,  no  drafl 
having  been  drawn  by  S.,  and  no 
communication  of  the  transaction 
between  A.  and  B.  having  been 
made  to  C,  raises  no  equity  in  C. 
to  recover  the  amount  of  the  debt 
from  A, 

The  owner  of  a  ship  proposes 
to  his  agent,  to  whom  he  was  in- 
debted on  account,  to  transfer 
the  ship  to  him,  provided  the 
agent  would  answer  the  owner's 
draft  for  the  repairs,  in  respect  of 
which  the  owner  was  indebted  to 
a  third  person  not  namedJ  The 
ship  was,  in  pursuance  of  this  pro- 
posal, transferred  to  the  agent; 
and  the  vendor  afterwards  became 
bankrupt,  without  hpving  drawn 
upon  the  purchaser,  and  without 
any  communication  of  the  terms 

of 
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of  the  purchase  having  been  made 
to  the  creditor  to  whom  the 
vendor  was  indebted  for  the  re- 
pairs. 

There  is  no  consideration  be- 
tween the  purchaser  and  the  ven- 
dor's creditor  to  entitle  the  latter 
to  recover  from  the  purchaser  the 
amount  of  the  repairs.  Ratten- 
hury  v.  Fenfon.  Page  505 

3.  The  rule,  thatapurchaser  for  valu- 
able consideration  without  notice 
is  protected  by  the  legal  estate,  ex- 
tends not  only  to  cases  where  his 
title  is  impeached  by  reason  of 
some  secret  act  done  by  the  vendor 
or  those  under  whom  he  claims, 
but  to  cases  also  where  his  title  is 
impeached  by  reason  of  the  false-* 
hood  of  a  fact  of  title  asserted  by 
the  vendor  or  those  under  whom 
he  claims,  provided  such  asserted 
title  is  clothed  with  possession,  and 
the  falsehood  of  the  alleged  fact 
could  not  have  been  discovered 
by  reasonable  diligence.     Jones 

V.  Potioles,  581 

4.  A  testator  devised  the  lands  to 
be  purchased  with  the  proceeds 
of  certain  estates  sold  in  his  life- 
time, to  the  use  of  trustees  and 
their  heirs,  upon  trust,  to  pay  the 
rents  and  proBts  to  his  daughter, 
whether  married  or  unmarried, 
for  her  separate  use,  and  not  sub- 
ject to  the  debts  or  control  of 
any  husband;  and  after  her  de- 
cease, upon  further  trust,  to  con- 
vey the  lands  to  such  persons  and 
for  such  uses,  estates,  and  interests 
as  his  daughter  should  by  will, 
attested  by  three  credible  wit- 


nesses, and  whether  naarried  or 
single,  appoint ;  and  for  want  of 
such,  upon  trusty  to  convey  the 
freehold  and  inheritance  of  the 
lands  to  the  right  heirs  of  his 
daughter:  and  the  testator  iiir- 
ther  directed,  that  «s  to  so  moch 
of  such   proceeds  as  should  not 
have  been  laid  out  in  lands,  tiie 
trustees  should  invest  the  same 
in  the  public  funds,  and  pay  the 
dividends  into  the  proper  hands 
of  his  daughter,  during  her  life, 
for  her    sole    use    and    benefit, 
whether    married  or  unmarried^ 
and  not  subject  to  the  debts  or 
control  of  any  husband ;  and  after 
her  decease,  upon  further  trust, 
to  pay  and  transfer  the  same  to 
such  persons,  and  for  such  intents 
and  purposes,  and  in  such  manner 
as  she  should,  by  her  last  will  and 
testament,  and  whether  sole  or 
covert,  appoint;  and  in  default 
thereof,  in  trust,  to  pay,  transfer, 
and  assign  the  same  to  the  ex- 
ecutors or  administrators  of  his 
daughter.      After  the  testator's 
death  lands  were  purchased,  and 
were  conveyed  to  the  trustees  of 
his  will,  upon  the  trusts  and  for 
the  purposes  expressed  and  de- 
clared in  the  will.     A  contract 
having  been  subsequently  entered 
into  by  the  trustees  for  the  sale 
of  those  lands,  it  was  held,  that 
the  trustees,  with  the  concurrence 
of  the  testator's  daughter,  could 
make  a  good  title  to  the  purchaser. 
fVebb  V.  Lord  Shaftesbury* 

Page  599 
Where  an  estate  is  charged  ge- 
nerally 
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nerally  with  the  payment  of  debts 
aad  legacies,  and  the  debts  have 
been  paid,  but  not  the  legacies, 
the  purchaser  will  not  be  bound 
to  see  to  the  applicatien  of  the 
parchase*noney,  unless  it  be 
proved  that  he  knew  of  the  pay- 
ment of  the  debts ;  and  the  taking 
of  a  general  bond  of  indemnity, 
or  of  a  bond  of  indemnity  against 
the  legacies  only,  will  not  raise 
the  inference  that  he  knew  of 
such  payment.  Johmon  v.  Ken* 
neU.  P^e  624 

6.  A  vendor,  in  lieu  of  the  price  of 
3000^,  agreed  to  accept  an  an- 
nuity of  lOOf.  a  year  for  the  joint 
lives  of  her  intended  husband  and 
herself,  in  case  the  purchaser 
should  so  long  live,  the  purchaser 
engaging  that  his  personal  repre- 
sentatives should  within  three 
months  after  his  decease,  in  cer- 
tain events,  but  not  in  all  events, 
pay  a  further  sum  of  300tf .  This 
is  not  a  security,  but  a  substitu- 
tion for  the  price ;  and  the  lieu  of 
the  vendor  on  the  land  is  dis- 
charged.      Parrot  v.  Sweeiland. 

655 

VESTING. 

A  testator  gave  legacies  of  50/.  each 
to  six  grandchildren,  when  the 
youngest  grandchild  should  come 
of  age,  payable  from  the  produce 
of  a  real  estate  then  to  be  sold, 
and  if  either  of  those  children 
should  not  live  to  come  of  age, 
nor  have  an  heir  bom  in  wedlock, 
he  directed  the  501.  to  be  equally 
divided  among  the  surviving  child- 


ren. JS.  Af.  one  of  the  six  grand- 
children married  during  her  mi- 
nority, but  afterwards  attained 
twenty-one,  and  before  the  young- 
est grandchild  attained  that  age, 
she  died,  leaving  a  child:  Held 
that  her  legacy  of  50/.  was  a  vested 
interest,  and  belonged  to  her  per- 
sonal representatives.  Murkin  v. 
PhUlipson.  Page  257 

VOLUNTARY  DEED. 

J.  B,  made  a  voluntary  assignment, 
by  deed,  of  a  policy  of  assurance 
upon  his  own  life  for  lOOCV.  to 
trustees  upon  trust  for  the  benefit 
of  his  sister  and  her  children,  if 
she  or  they  should  outlive  him. 
The  deed  was  delivered  to  one  of 
the  trustees,  and  the  grantor  kept 
the  policy  in  his  own  possession. 
No  notice  of  the  assignment  was 
given  to  the  assurance  office,  and 
«/.  B,  afterwards  surrendered  for  a 
valuable  consideration  the  policy 
and  a  bonus  declared  upon  it,  to 
the  assurance  office.  Upon  a  bill 
filed  by  the  surviving  trustee  of 
the  deed,  to  have  the  value  of  the 
policy  replaced,  the  Court  held 
that,  upon  the  delivery  of  the 
deed,  no  act  remained  to  be  done 
by  the  grantor  to  give  eftect  to 
the  assignment  of  the  policy,  and 
that  he  was  bound  to  give  security 
to  the  amount  of  the  value  of 
the  policy  assigned  by  the  deed. 
Fortescue  v.  BametU  S6 
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UMCEETAINTY. 

SeeVfihL,  10.    ' 


.1" 


t.i 


V 


I  • 


1  J     •.!-  I 


WARD, 

>$fbevo.f^l)i|dM»d  |ia^  mciitied  award 
o'^iltouA4b»/C0m»eQ^  of  Uie  Caurt, 
j2lte  ^mr^^  k^test,  wd  that  alone, 
'urM>V>(be,aonaMhed  in  firamlog  the 
i,i8Mlem«i»l;  unlew  the  subordinate 
ojpi^iypveof  protection  against  the 
.  liMibftnd  can  Jt^  accomplished 
V^wi^ut  .prejudice  to  the  ward. 
I.  A aettleiaent  approved  by  the 
;. .  JDi^aatet*  where  no  power  of  ap- 
..,  •p(>inti|ieat  in  default  of  iisue  was 
irgJ^YOn  to  the  wife,  but  the  pro- 

.p^riy  was  given  over  to  her  next 

of  kin«  was  reformed  by  giving  to 
i  tbe  wife  such  a  power  by  will 
— 09ly»  with  provisions,  that  the 
V  p)roperty,  upon  failure  of  children, 
.  4md'  in  default  of  such  appoint- 
^:jaaaiit,  shoi^d  go  to  her  next  of 

:.)uii^  and  in  the  event  of  her  sur- 
i  vtvil^-her  husbandt  and  having  no 
)  cbildreQ,  that  it  should  be  at  her 
i'..<otrn  ll^sposal ;  and  in  the  event  of 
^,}l^r  marry iag  a  second  time  and 
!  A^JnK  children  of  dlie  first  mar- 

Tm^  tb|t  ^e  should  have  a  power 
..  ef  appointing  to  each  child  of  the 
-rateend  marriage  a  sum  not  ex* 
;  cjmlfng  that  given  to  each  child 
i  ^  tha  &m.    BirkeH  v.  Hibb^rt. 

Page  227 

WILL. 

* «     ■ 

%  A  t^ditxix  gave  the  sum  of  IQCV., 
«to  be  paid  to  her  brother  C  T. 


^.kamedialflly  aiter  the  dccette.of 
AcT^haabandandin  defrnlt  of  issue 

!'Of  iheinnUircUigef  and  iaaattfase- 
qGMnt'part'Of  bev  will  ^she  gave 
■lOOL  to  the  imae  bmiher,  and 

.  cooduded  ber  witt.  by  di»ot|ng 
.  that  legaciasr  to  wUtii  na  time  of 
payment  was  affixad^  sbooM  be 
p^  within  tbree  moitffas  aCter Jthe 
death  of  her  husband:  Held,  that 
the  testatrix  intended  enly  id  give 
a  single  legacy  of  IQQLta  CUT. 
Masmmg  v.  Tkesiger.       Figa  ^ 

2.  Bequest  of  residue  to  the  testator  s 
daughters  A.  and  A  in  eqaal  pro- 
portions ;  and  in  case  of  tbe  death 
of  either,  tbe  whole  to  the  sur- 
vivor of  them ;  and  in  tbe  eveat  of 
their  marrying  and  having  -^Id- 
ren,  then  to  the  chikl  or  ohildsen 
of  them,  or  the  survivor  of  tbam, 
if  they  should  attain  the  mg^  of 
twentynme  years ;  but  if  not,  then 
among  the  children  of  CL 

A*  and  B*  survived  the  fieslatar ; 
and  A^  who  died  without  havjng 
been  married,  bequeathed  the 
whole  of  her  property  to  B.i 
Held,  that  the  bequeat  did. not 
become  absolutely  vested  inr  A^ 
and  B»  on  the  death  of  -the-  tes- 
tator, but  contiaued  stibjeol  UHiie 
executo-yheqaest  ovaeio  faabur 
of  a    Childr.  QiUiU.      >    ji71 

S«  A  testator  gave  his  wb^loi^ffro- 
periy  to  hie  wife,,  upon .  Madition 
that  she  shauld  pay:  an  .anirnkj^of 
ISOA  to  bis  mother  during  ^krtife, 
and  after  the  death  of  hts  .wtfe'to 
be  equally  divided  belweea  tbase 

.  of  his  children  whoaboald  seciAve 
her,  share  and  share  alike.    All 

the 
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the  testator's  children  died  in  the 
lifetiflMi  of.hi8widote,;.idui  Mar- 
ried, again,  BxA'iitdi.ldmiiiigikeT 
husband   atorvhing  ihect  >  Hold, 
upoa  her  deaths  thatTiBc^hcrflfriqints 
.  vhichhadihappaneditheieataior's 
.«  'propcBityj -iraB  undis|>dflB[dk>o^)and 
t.t  diattha  ilaact  of'km^  aodnot  the 
.  sauond'  hosband  in  right  of  his 
''wifjBy'UnrB' entitled  to  it.    Jodin 
: '  Y.  Matmond^  Page  110 

4«  Wheve  m  paiwer  is  by  will  given 
.  V  to«  truttae,  which  he  neglects  to 
«  '..  exccttte,  the  execution  of  tha  trust 
.  'devolvea  upon  the  Court;  but  if, 
^  io  the  erents  whidi  happen,  the 
'  >  intended  trustee  dies  before  the 
time  arrives  for  the  exedntion  of 
the  trusty  and  the  trust  therefore 
fiiik,  the  testator  is  to  be  con- 
sidered as  having  so  far  died  in- 
•  testate.    i?ay  v.  Adams*         237 
&  The  legatee  of  a  boose,  held  by 
■  'the  testator  on  a  lease  at  a  reserved 
rent  higher  than  it  could  be  let  for 
after  hw  death,  cannot  reject  the 
gift  of  the  kase  and  retain  an  an- 
'auity  under  the  will,  but  must 
.  'lake  the  benefit  cam  onere.  Talbot 
V.  The  Emrl  of  Radnor.  254 

d  A  tastater  bequeathed   part  of 
'"  thetesidue  of  his  property  to 
tmstees,  in  trust  for  his  dbughlers 
"i'daslngthtir  lives,  aad  after  their 
i  respective  deoeaaes,  lor  their  chil- 
-<3dreatr*i>d  in*  case  there  should  be 
'•'tto  >elMldren  of  his  daughters  re- 
I  •  'sp^oti«aly>in[  trust  for  such  person 
t>er{Mraoiia  as  should  happen  to  be 
'  ^hia  «exl  of  kite  according  to  the 
'  alttuta  •  ef  distribotions  :    Held, 
>  that  updo  file  death  of  a  daughter, 


.{  t 


who  survived  the  testator,  without 
issue,  her  share  went  to4he  per- 
sons who  m/tt%  tb^  testator's  next 
of  kin  at  her  dqi|th.  Butler  v. 
BuiAneU.  Page  232 

7«  A  testator  gave- legacies  of  50/. 
each  to  six  grandchildren,  when 
the  youngest  grandchild  should 
come  of  age,  payalAe^<  front  'ilhio 
produce  of  a  Teal  ^estkite  thlsn^no 
be  soM;  and,  if  eHkar  ttf  '  thbse 
children  should  notifi^tb^^oltae 
of  age,  nor  have  an  heir'biM^in 
wedlock,  he  directed  the  4Ctf:^)to 
be  equally  divkied  among  the 'Siir- 
vivtng  children.  E^  !Af«r  one'* of 
the  six  grandchildren,  n^ried 
during  her  minority,  but  afterwjidpds 
attained  twenty-one,  and  beflire 
the  youngest  grandchild  altaiq^d 
that  age,  she  died,  leaving  ar  ehtid : 
Held,  that  her  legacy  ef^50i(.  liM 
a  vested  interesti  and  ^  iNfloegted 
to  her  personal  representatavesvi— 
Murkin  v.  PhUUpion*        •  •  tf  7 

8.  A  bequest  by  a  testalor  of  eee- 
third  of  his  personal  estate  to  his 
daughter,  and  in  oase  oF  US' de- 
cease, to  have  the  interest  liMftein 
and  prindpal'when  she  attained 
the  age  of  tweDty-five  a  Held  to 
give  a  vested  interest  Co  the 
daughter,  though  she  died  Midler 
that  age.    Breedon  v.  Tugmff^ 

.      289 

9*  A  married  woman  having  ai  peMr 
to  appoint  personal  esiatei  beld^in 
trust  lor  her,  by  her  last  wfM  and 
testament,  notwithstanding  her  co- 
verture, made  a  will  in  exercise  of 
her  power  during  the  life  of  her 
husband.    She  snrvived  her  Inis- 

baud. 
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bandy  and  afterwards  took  an 
assignment  from  her  trustee  of  the 
personal  estate  to  herself.  This 
assignment  does  not  operate  as  a 
revocation  of  the  will.  Clough  v. 
Clough*  Page  296 

10.  A  testator  made  a  bequest  in  the 
following  words :— ><*  I  give  to  my 
executors  the  sum  of  1000/.  upon 
trusty  to  be  invested  in  the  funds 

.  of  the  Bank  of  England  during 
the  lives  of  the  survivors  or  sur- 
vivor^  for  the  widows  of «/.  S*  and 
T.  D.  to  be  divided  between  them 
share  and  share  alike."  The  tes- 
tator appointed  two  executors  of 
his  will.  One  of  the  widows  died 
in  the  testator's  lifetime;  the 
other  widow  survived  the  testator, 
and  received  the  interest  of  the 
1  OOtf.  during  her  life :  Held  upon 
the  death  of  the  surviving  widow, 
that  the  bequest  was  void  for  un- 
certainty»  and  belonged  therefore 
to  the  residuary  legatee.  Hoff*- 
man  v.  Hankey*  376 

11.  A  testator,  under  his  wife's  ap- 
pointment, was  entitled  to  her 
residuary  estate,  charged  with  her 
pecuniary  legacies^  including  one 
of  100/.  to «/.,  and  another  of  100/. 
to  M.,  who  was  a  married  woman, 
to  her  separate  use^  independent  of 
her  husband ;  and  it  was  left  to  his 

.  discretion  either  to'pay  the  charges 
in  his  lifetime,  or  to  direct  them 
to  be  paid  by  his  executors.  He 
did  not  pay  them  in  his  lifetime ; 
but  amongst  other  legacies  which 
by  his  will  he  directed  his  execu- 
tors to  pay,  was  a  sum  of  500/.  to 
«/;,  and  a  sum  of  100/.  to  M*f  not 


limited  to  her  separate  use :  Hdd, 
that  the  sum  of  100/.  given  to  J. 
by  the  appointment  of  the  wifci 
was  satisfied  by  the  SOOL  be- 
queathed by  the  testator ;  and  that 
the  sum  of  100/.  bequeathed  to  M. 
was  in  addition  tu  and  not  a  satis- 
faction of  the  100/.  given  to  her 
separate  use  by  the  wife.  Fomr- 
drin  v.  Gcmdey.  I^e  409 

1&  A  testator,  having  devised  his 
estates  in  a  particular  way»directed 
that  a  different  disposition  of  them 
should  take  place  in  case  certain 
contingent  property  isnd  effects  in 
expectancy  should  fall  in  and  be- 
come vested  interests  to  his  chil- 
dren. The  children,  at  die  date  of 
the  will,  being  entitled  to  no  con- 
tingent interests,  the  Court  reAised 
to  admit  evidence  offered  for  the 
purpose  of  shewing  that  the  tes- 
tator referred  to  expectations  from 
particular  individuals,  which  had 
been  afterwards  realised^  as  being 
in  effect  to  add  to  the  will,  and 
not  to  explain  it.  King  v.  Bmde- 
ley.  417 

13.  Where  a  testator  directs  that 
his  debts  and  faneral  expenses  are 
to  be  paid  by  his  executors,  it  is 
primAfaek  to  be  considered  that 
he  means  the  payment  to  be  made 
by  them  out  of  the  funds  which 
come  to  their  hands  as  exeeaters. 
Whether  he  intends  that  all  pro- 
perty, which  he  gives  to  his  ex- 
ecutors, shall  be  subject  to  the 
payment  of  his  debts  and  lega* 
cies,  must  be  gathered  from  the 
whole  will.     Wasu  v.  Heslingtim, 

495 
14.  Where 
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14.  Where  the  testator  directs  a  sale 
with  all  convenient  speed  after  his 
death,  and  directs  the  produce  to 
be  invested  and  the  dividends  to 
lie  paid  to  one  for  life,  and  the 
land  remains  unsold,  the  Court 
considers  twelve  months  as  a  rea- 
sonable fcime  within  which  the 
estates  ought  to  have  been  sold, 
and  the  produce  invested,  and  will 
give  to  -the  tenant  for  life  the  rents 
of  the  unsold  estate  from  that 
time.     Vickers  v.  ScoiL  Page  500 

15.  A  testator  bequeathed  the  resi- 
due of  his  personal  estate  to 
trustees  in  trust  for  his  daughter, 
and  after  her  decease,  for  all  and 
every  the  child  or  children  of  his 
daughter,  share  and  share  alike, 
when  they  should  respectively  at- 
tain twenty-one,  with  maintenance 
in  the  mean  time ;  and  in  case  any 
of  the  said  children  should  die 
under  twenty-one,  and  have  one 
or  more  child  or  children  who 
should  survive  the  testator's  daugh- 
ter, and  live  to  attain  twenty-one, 
such  child  or  children  to  be  en- 
titled to  his  or  their  parent's  share : 
provided  also,  that  in  case  any 
child  or  children  .of  his  daughter 
should  die  before  attaining  twenty- 
one,  the  share  or  shares  of  such 
child  or  children  should  go  to  the 
survivor  or  survivors,  and  the 
issue  of  any  deceased  child  or 
children  who  should  marry  and  die 
under  twenty-onci  to  be  equally 


divided  between  them  if  more 
than  one,  the  issue  of  any  deceased 
child  or  children,  to  stand  in  the 
place  of  the  parent  or  parents; 
witli  a  limitation  over,  provided 
there  should  be  no  child  of  his 
daughter,  or  there  being  any  such, 
no  one  of  them  should  live  to  at- 
tain twenty-one,  nor  leave  any 
issue  who  should  live  to  attain 
that  age :  Held,  that  the  limitation 
over  was  intended  to  take  c&ct 
only  on  failure  of  grandchildren 
who  should  survive  the  testator's 
daughter,  and  not  live  to  attain 
twenty-one,  and  was,  therefore, 
not  too  remote.  Tridcey  v. 

Trickey.  Page  560 

16.  A  testator  gave  all  his  personal 
and  leasehold  estate  to  trustees 
upon  trust  to  sell  and  dispose  of 
the  same,  and  convert  the  whole 
into  money,  and  out  of  the  monies 
to  arise  by  such  sale,  disposition, 
and  conversion,  to  pay  his  debts 
and  the  legacies  given  by  his  will, 
or  which  he  might  give  by  any 
codicil  thereto.  He  afterwards 
made  a  codicil  by  which  he  gave 
to  the  same  trustees  2000/,  out  of 
his  personal  estate,  upon  trust  to 
distribute  and  pay  the  same  for 
charitable  purposes:  Held,  that 
the  charitable  legacy  was  not 
charged  upon  the  leasehold  estate, 
but  was  payable  out  of  the  testa- 
tor's purely  personal  estate.  WU- 
ion  V.  Thomas*  579 
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